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(e) If the FHWA concurs in the need 
for the transfer, the land-owning agen-
cy will be notified and a right-of-entry 
requested. The land-owning agency 
shall have a period of four months in 
which to designate conditions nec-
essary for the adequate protection and 
utilization of the reserve or to certify 
that the proposed appropriation is con-
trary to the public interest or incon-
sistent with the purposes for which 
such land or materials have been re-
served. The FHWA may extend the 
four-month reply period at the timely 
request of the land-owning agency for 
good cause. 

(f) Deeds for conveyance of lands or 
interests in lands owned by the United 
States shall be prepared by the STD 
and certified by an attorney licensed 
within the State as being legally suffi-
cient. Such deeds shall contain the 
clauses required by the FHWA and 49 
CFR 21.7(a)(2). After the STD prepares 
the deed, it will submit the proposed 
deed with the certification to the 
FHWA for review and execution. 

(g) Following execution, the STD 
shall record the deed in the appropriate 
land record office and so advise the 
FHWA and the concerned agency. 

(h) When the need for the interest ac-
quired under this subpart no longer ex-
ists, the STD must restore the land to 
the condition which existed prior to 
the transfer and must give notice to 
the FHWA and to the concerned Fed-
eral agency that such interest will im-
mediately revert to the control of the 
Federal agency from which it was ap-
propriated or to its assigns. Alter-
native arrangements may be made for 
the sale or reversion or restoration of 
the lands no longer required as part of 
a memorandum of understanding or 
separate agreement. 

§ 710.603 Direct Federal acquisition. 
(a) The provisions of this section 

apply to any land and or improvements 
needed in connection with any project 
on the Interstate System, defense ac-
cess roads, public lands highways, park 
roads, parkways, Indian reservation 
roads, and projects performed by the 
FHWA in cooperation with Federal and 
State agencies. For projects on the 
Interstate System and defense access 
roads, the provisions of this part are 

applicable only where the State is un-
able to acquire the required right-of- 
way or is unable to obtain possession 
with sufficient promptness. 

(b) To enable the FHWA to make the 
necessary finding to proceed with the 
acquisition of the rights-of-way, the 
STDs written application for Federal 
acquisition shall include: 

(1) Justification for the Federal ac-
quisition of the lands or interests in 
lands; 

(2) The date the FHWA authorized 
the STD to commence right-of-way ac-
quisition, the date of the project agree-
ment and a statement that the agree-
ment contains the provisions required 
by 25 U.S.C. 111; 

(3) The necessity for acquisition of 
the particular lands under request; 

(4) A statement of the specific inter-
ests in lands to be acquired, including 
the proposed treatment of control of 
access; 

(5) The STDs intentions with respect 
to the acquisition, subordination, or 
exclusion of outstanding interests, 
such as minerals and utility ease-
ments, in connection with the proposed 
acquisition; 

(6) A statement on compliance with 
the provisions of part 771 of this chap-
ter; 

(7) Adequate legal descriptions, plats, 
appraisals, and title data; 

(8) An outline of the negotiations 
which have been conducted by the STD 
with landowners; 

(9) An agreement that the STD will 
pay its pro rata share of costs incurred 
in the acquisition of, or the attempt to 
acquire rights-of-way; and 

(10) A statement that assures compli-
ance with the applicable provisions of 
the Uniform Act. (42 U.S.C. 4601, et seq.) 

(c) If the landowner tenders a right- 
of-entry or other right of possession 
document required by State law any 
time before the FHWA makes a deter-
mination that the STD is unable to ac-
quire the rights-of-way with sufficient 
promptness, the STD is legally obli-
gated to accept such tender and the 
FHWA may not proceed with Federal 
acquisition. 

(d) If the STD obtains title to a par-
cel prior to the filing of the Declara-
tion of Taking, it shall notify the 
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FHWA and immediately furnish the ap-
propriate U.S. Attorney with a dis-
claimer together with a request that 
the action against the landowner be 
dismissed (ex parte) from the pro-
ceeding and the estimated just com-
pensation deposited into the registry of 
the court for the affected parcel be 
withdrawn after the appropriate mo-
tions are approved by the court. 

(e) When the United States obtains a 
court order granting possession of the 
real property, the FHWA shall author-
ize the STD to take over supervision of 
the property. The authorization shall 
include, but need not be limited to, the 
following: 

(1) The right to take possession of 
unoccupied properties; 

(2) The right to give 90 days notice to 
owners to vacate occupied properties 
and the right to take possession of 
such properties when vacated; 

(3) The right to permit continued oc-
cupancy of a property until it is re-
quired for construction and, in those 
instances where such occupancy is to 
be for a substantial period of time, the 
right to enter into rental agreements, 
as appropriate, to protect the public in-
terest; 

(4) The right to request assistance 
from the U.S. Attorney in obtaining 
physical possession where an owner de-
clines to comply with the court order 
of possession; 

(5) The right to clear improvements 
and other obstructions; 

(6) Instructions that the U.S. Attor-
ney be notified prior to actual clearing, 
so as to afford him an opportunity to 
view the lands and improvements, to 
obtain appropriate photographs, and to 
secure appraisals in connection with 
the preparation of the case for trial; 

(7) The requirement for appropriate 
credits to the United States for any net 
salvage or net rentals obtained by the 
State, as in the case of right-of-way ac-
quired by the State for Federal-aid 
projects; and 

(8) Instructions that the authority 
granted to the STD is not intended to 
preclude the U.S. Attorney from taking 
action, before the STD has made ar-
rangements for removal, to reach a set-
tlement with the former owner which 
would include provision for removal. 

(f) If the Federal Government initi-
ates condemnation proceedings against 
the owner of real property in a Federal 
court and the final judgment is that 
the Federal agency cannot acquire the 
real property by condemnation, or the 
proceeding is abandoned, the court is 
required by law to award such a sum to 
the owner of the real property that in 
the opinion of the court provides reim-
bursement for the owner’s reasonable 
costs, disbursements, and expenses, in-
cluding reasonable attorney, appraisal, 
and engineering fees, actually incurred 
because of the condemnation pro-
ceedings. 

(g) As soon as practicable after the 
date of payment of the purchase price 
or the date of deposit in court of funds 
to satisfy the award of the compensa-
tion in a Federal condemnation, the 
FHWA shall reimburse the owner to 
the extent deemed fair and reasonable, 
the following costs: 

(1) Recording fees, transfer taxes, and 
similar expenses incidental to con-
veying such real property to the United 
States; 

(2) Penalty costs for prepayment of 
any preexisting recorded mortgage en-
tered into in good faith encumbering 
such real property; and 

(3) The pro rata portion of real prop-
erty taxes paid which are allocable to a 
period subsequent to the date of vest-
ing title in the United States or the ef-
fective date of possession, whichever is 
the earlier. 

(h) The lands or interests in lands, 
acquired under this section, will be 
conveyed to the State or the appro-
priate political subdivision thereof, 
upon agreement by the STD, or said 
subdivision to: 

(1) Maintain control of access where 
applicable; 

(2) Accept title thereto; 
(3) Maintain the project constructed 

thereon; 
(4) Abide by any conditions which 

may set forth in the deed; and 
(5) Notify the FHWA at the appro-

priate time that all the conditions 
have been performed by the State. 

(i) The deed from the United States 
to the State, or to the appropriate po-
litical subdivision thereof, shall in-
clude the conditions required by 49 
CFR part 21. The deed shall be recorded 
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by the grantee in the appropriate land 
record office, and the FHWA shall be 
advised of the recording date. 

Subpart G—Concession 
Agreements 

AUTHORITY: 23 U.S.C. 156 and 315; 23 CFR 
1.32; 49 CFR 1.48. 

SOURCE: 73 FR 77503, Dec. 19, 2008, unless 
otherwise noted. 

§ 710.701 Purpose. 
The purpose of this subpart is to pre-

scribe the standards that ensure fair 
market value is received by a highway 
agency under concession agreements 
involving federally funded highways. 

§ 710.703 Definitions. 
As used in this subpart: 
(a) Best value means the proposal of-

fering the most overall public benefits 
as determined through an evaluation of 
the amount of the concession payment 
and other appropriate considerations. 
Such other appropriate considerations 
may include, but are not limited to, 
qualifications and experience of the 
concessionaire, expected quality of 
services to be provided, the history or 
track record of the concessionaire in 
providing the services, timelines for 
the delivery of services, performance 
standards, complexity of the services 
to be rendered, and revenue sharing. 
Such appropriate considerations may 
also include, but are not limited to, 
policy considerations that are impor-
tant, but not quantifiable, such as re-
taining the ability to amend the con-
cession agreement if conditions 
change, having a desired level of over-
sight over the facility, ensuring a cer-
tain level of maintenance and oper-
ations for the facility, considerations 
relative to the structure and amount of 
the toll rates, economic development 
impacts and considerations, or social 
and environmental benefits and im-
pacts. 

(b) Concession agreement means an 
agreement between a highway agency 
and a concessionaire under which the 
concessionaire is given the right to op-
erate and collect revenues or fees for 
the use of a federally funded highway 
in return for compensation to be paid 

to the highway agency. A concession 
agreement may include, but not be lim-
ited to, obligations concerning the de-
velopment, design, construction, main-
tenance, operation, level of service, 
and/or capital improvements to a facil-
ity over the term of the agreement. 
Concession agreement shall not include 
agreements between government enti-
ties, even when compensation is paid, 
where the primary purpose of the 
transaction is not commercial in na-
ture but for the purpose of determining 
governmental ownership, control, ju-
risdiction, or responsibilities with re-
spect to the operation of a federally 
funded highway. The highway agency’s 
determination as to whether an agree-
ment between government entities 
constitutes a concession agreement 
shall be controlling. 

(c) Concessionaire means any private 
or public entity that enters into a con-
cession agreement with a highway 
agency. 

(d) Fair market value means the price 
at which a highway agency and conces-
sionaire are ready and willing to enter 
into a concession agreement for a fed-
erally funded highway on, or as if in, 
the open market for a reasonable pe-
riod of time and in an arm’s length 
transaction to any willing, knowledge-
able, and able buyer. For purposes of 
this subpart, a concession agreement 
based on best value shall be deemed 
fair market value. 

(e) Federally funded highway means 
any highway (including highways, 
bridges, and tunnels) acquired with 
Federal assistance made available from 
the Highway Trust Fund (other than 
the Mass Transit Account). A highway 
shall be deemed to be acquired with 
Federal assistance if Federal assist-
ance participated in either the pur-
chase of any real property, or in any 
capital expenditures in any fixtures lo-
cated on real property, within the 
right-of-way, including the highway 
and any structures located upon the 
property. 

(f) Highway agency means any State 
transportation department or other 
public authority with jurisdiction over 
a federally funded highway. 
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