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specified in this section. The service
bureau, depository, or other record-
keeping service shall file with the
Commission a written undertaking in a
form acceptable to the Commission,
signed by a duly authorized person, to
the effect that such records are the
property of the alternative trading sys-
tem required to be maintained and pre-
served and will be surrendered prompt-
ly on request of the alternative trading
system, and shall include the following
provision: With respect to any books
and records maintained or preserved on
behalf of (name of alternative trading
system), the undersigned hereby under-
takes to permit examination of such
books and records at any time, or from
time to time, during business hours by
the staff of the Securities and Ex-
change Commission, any self-regu-
latory organization of which the alter-
native trading system is a member, or
any State securities regulator having
jurisdiction over the alternative trad-
ing system, and to promptly furnish to
the Commission, self-regulatory orga-
nization of which the alternative trad-
ing system is a member, or any State
securities regulator having jurisdiction
over the alternative trading system a
true, correct, complete and current
hard copy of any, all, or any part of,
such books and records.

(e) Every alternative trading system
shall furnish to any representative of
the Commission promptly upon re-
quest, legible, true, and complete cop-
ies of those records that are required to
be preserved under this section.

[63 FR 70921, Dec. 22, 1998, as amended at 66
FR 55841, Nov. 2, 2001]

CUSTOMER MARGIN REQUIREMENTS FOR
SECURITY FUTURES

SOURCE: 67 FR 53176, Aug. 14, 2002, unless
otherwise noted.

§242.400 Customer margin require-
ments for security futures—author-
ity, purpose, interpretation, and
scope.

(a) Authority and purpose. Sections
242.400 through 242.406 and 17 CFR 41.42
through 41.49 (‘‘this Regulation,
§§242.400 through 242.406°’) are issued by
the Securities and Exchange Commis-
sion (‘‘Commission’) jointly with the

§242.400

Commodity Futures Trading Commis-
sion (‘“‘CFTC”), pursuant to authority
delegated by the Board of Governors of
the Federal Reserve System under sec-
tion 7(c)(2)(A) of the Securities Ex-
change Act of 1934 (‘‘Act”) (156 U.S.C.
782(c)(2)(A)). The principal purpose of
this Regulation (§§242.400 through
242.406) is to regulate customer margin
collected by brokers, dealers, and
members of national securities ex-
changes, including futures commission
merchants required to register as bro-
kers or dealers under section 15(b)(11)
of the Act (15 U.S.C. T80(b)(11)), relat-
ing to security futures.

(b) Interpretation. This Regulation
(§§242.400 through 242.406) shall be
jointly interpreted by the Commission
and the CFTC, consistent with the cri-
teria set forth in clauses (i) through
(iv) of section 7(c)(2)(B) of the Act (15
U.S.C. 78g(c)(2)(B)) and the provisions
of Regulation T (12 CFR part 220).

(¢c) Scope. (1) This Regulation
(§§242.400 through 242.406) does not pre-
clude a self-regulatory authority,
under rules that are effective in ac-
cordance with section 19(b)(2) of the
Act (15 U.S.C. 78s(b)(2)) or section
19(b)(7) of the Act (156 U.S.C. T8s(b)(7))
and, as applicable, section 5c(c) of the
Commodity Exchange Act (‘“CEA”) (7
U.S.C. Ta—2(c)), or a security futures
intermediary from imposing additional
margin requirements on security fu-
tures, including higher initial or main-
tenance margin levels, consistent with
this Regulation (§§242.400 through
242.406), or from taking appropriate ac-
tion to preserve its financial integrity.

(2) This Regulation (§§242.400 through
242.406) does not apply to:

(i) Financial relations between a cus-
tomer and a security futures inter-
mediary to the extent that they com-
ply with a portfolio margining system
under rules that meet the criteria set
forth in section 7(c)(2)(B) of the Act (156
U.S.C. 78g(c)(2)(B)) and that are effec-
tive in accordance with section 19(b)(2)
of the Act (156 U.S.C. 78s(b)(2)) and, as
applicable, section 5c(c) of the CEA (7
U.S.C. Ta—2(¢c));

(ii) Financial relations between a se-
curity futures intermediary and a for-
eign person involving security futures
traded on or subject to the rules of a
foreign board of trade;
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(iii) Margin requirements that clear-
ing agencies registered under section
17A of the Exchange Act (15 U.S.C. 78q—
1) or derivatives clearing organizations
registered under section 5b of the CEA
(7 U.S.C. Ta-1) impose on their mem-
bers;

(iv) Financial relations between a se-
curity futures intermediary and a per-
son based on a good faith determina-
tion by the security futures inter-
mediary that such person is an exempt-
ed person; and

(v) Financial relations between a se-
curity futures intermediary and, or ar-
ranged by a security futures inter-
mediary for, a person relating to trad-
ing in security futures by such person
for its own account, if such person:

(A) Is a member of a national securi-
ties exchange or national securities as-
sociation registered pursuant to sec-
tion 15A(a) of the Act (156 U.S.C. 780-
3(a)); and

(B) Is registered with such exchange
or such association as a security fu-
tures dealer pursuant to rules that are
effective in accordance with section
19(b)(2) of the Act (156 U.S.C. T8s(b)(2))
and, as applicable, section 5c(c) of the
CEA (7 U.S.C. 7Ta-2(c)), that:

(I) Require such member to be reg-
istered as a floor trader or a floor
broker with the CFTC under Section
4f(a)(1) of the CEA (7 U.S.C. 6f(a)(1)), or
as a dealer with the Commission under
section 15(b) of the Act (15 U.S.C.
780(b));

(2) Require such member to maintain
records sufficient to prove compliance
with this paragraph (c)(2)(v) and the
rules of the exchange or association of
which it is a member;

(3) Require such member to hold
itself out as being willing to buy and
sell security futures for its own ac-
count on a regular or continuous basis;
and

(4) Provide for disciplinary action,
including revocation of such member’s
registration as a security futures deal-
er, for such member’s failure to comply
with this Regulation (§§242.400 through
242.406) or the rules of the exchange or
association.

(d) Exemption. The Commission may
exempt, either unconditionally or on
specified terms and conditions, finan-
cial relations involving any security

17 CFR Ch. Il (4-1-12 Edition)

futures intermediary, customer, posi-
tion, or transaction, or any class of se-
curity futures intermediaries, cus-
tomers, positions, or transactions,
from one or more requirements of this
Regulation (§§242.400 through 242.406),
if the Commission determines that
such exemption is necessary or appro-
priate in the public interest and con-
sistent with the protection of inves-
tors. An exemption granted pursuant
to this paragraph shall not operate as
an exemption from any CFTC rules.
Any exemption that may be required
from such rules must be obtained sepa-
rately from the CFTC.

§242.401 Definitions.

(a) For purposes of this Regulation
(§§242.400 through 242.406) only, the fol-
lowing terms shall have the meanings
set forth in this section.

(1) Applicable margin rules and margin
rules applicable to an account mean the
rules and regulations applicable to fi-
nancial relations between a security
futures intermediary and a customer
with respect to security futures and re-
lated positions carried in a securities
account or futures account as provided
in §242.402(a) of this Regulation
(§§242.400 through 242.406).

(2) Broker shall have the meaning
provided in section 3(a)(4) of the Act (15
U.S.C. T8c(a)(4)).

(38) Contract multiplier means the num-
ber of units of a narrow-based security
index expressed as a dollar amount, in
accordance with the terms of the secu-
rity future contract.

(4) Current market value means, on
any day:

(i) With respect to a security future:

(A) If the instrument underlying such
security future is a stock, theproduct
of the daily settlement price of such se-
curity future as shown by any regu-
larly published reporting or quotation
service, and the applicable number of
shares per contract; or

(B) If the instrument underlying such
security future is a narrow-based secu-
rity index, as defined in section
3(a)(55)(B) of the Act @15 TU.S.C.
78c(a)(65)(B)), the product of the daily
settlement price of such security fu-
ture as shown by any regularly pub-
lished reporting or quotation service,
and the applicable contract multiplier.
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(ii) With respect to a security other
than a security future, the most recent
closing sale price of the security, as
shown by any regularly published re-
porting or quotation service. If there is
no recent closing sale price, the secu-
rity futures intermediary may use any
reasonable estimate of the market
value of the security as of the most re-
cent close of business.

(5) Customer excludes an exempted
person and includes:

(i) Any person or persons acting
jointly:

(A) On whose behalf a security fu-
tures intermediary effects a security
futures transaction or carries a secu-
rity futures position; or

(B) Who would be considered a cus-
tomer of the security futures inter-
mediary according to the ordinary
usage of the trade;

(ii) Any partner in a security futures
intermediary that is organized as a
partnership who would be considered a
customer of the security futures inter-
mediary absent the partnership rela-
tionship; and

(iii) Any joint venture in which a se-
curity futures intermediary partici-
pates and which would be considered a
customer of the security futures inter-
mediary if the security futures inter-
mediary were not a participant.

(6) Daily settlement price means, with
respect to a security future, the settle-
ment price of such security future de-
termined at the close of trading each
day, under the rules of the applicable
exchange, clearing agency, or deriva-
tives clearing organization.

(7) Dealer shall have the meaning pro-
vided in section 3(a)(5) of the Act (15
U.S.C. 78c(a)(b)).

(8) Equity means the equity or margin
equity in a securities or futures ac-
count, as computed in accordance with
the margin rules applicable to the ac-
count and subject to adjustment under
§242.404(c), (d) and (e) of this Regula-
tion (§§242.400 through 242.406).

(9) Exempted person means:

(i) A member of a national securities
exchange, a registered broker or dealer,
or a registered futures commission
merchant, a substantial portion of
whose business consists of transactions
in securities, commodity futures, or
commodity options with persons other

§242.401

than brokers, dealers, futures commis-
sion merchants, floor brokers, or floor
traders, and includes a person who:

(A) Maintains at least 1000 active ac-
counts on an annual basis for persons
other than brokers, dealers, persons as-
sociated with a broker or dealer, fu-
tures commission merchants, floor bro-
kers, floor traders, and persons affili-
ated with a futures commission mer-
chant, floor broker, or floor trader that
are effecting transactions in securities,
commodity futures, or commodity op-
tions;

(B) Earns at least $10 million in gross
revenues on an annual basis from
transactions in securities, commodity
futures, or commodity options with
persons other than brokers, dealers,
persons associated with a broker or
dealer, futures commission merchants,
floor brokers, floor traders, and per-
sons affiliated with a futures commis-
sion merchant, floor broker, or floor
trader; or

(C) Earns at least 10 percent of its
gross revenues on an annual basis from
transactions in securities, commodity
futures, or commodity options with
persons other than brokers, dealers,
persons associated with a broker or
dealer, futures commission merchants,
floor brokers, floor traders, and per-
sons affiliated with a futures commis-
sion merchant, floor broker, or floor
trader.

(ii) For purposes of paragraph (a)(9)(i)
of this section only, persons affiliated
with a futures commission merchant,
floor broker, or floor trader means any
partner, officer, director, or branch
manager of such futures commission
merchant, floor broker, or floor trader
(or any person occupying a similar sta-
tus or performing similar functions),
any person directly or indirectly con-
trolling, controlled by, or under com-
mon control with such futures commis-
sion merchant, floor broker, or floor
trader, or any employee of such a fu-
tures commission merchant, floor
broker, or floor trader.

(iii) A member of a national securi-
ties exchange, a registered broker or
dealer, or a registered futures commis-
sion merchant that has been in exist-
ence for less than one year may meet
the definition of exempted person
based on a six-month period.
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(10) Exempted security shall have the
meaning provided in section 3(a)(12) of
the Act (15 U.S.C. 78c(a)(12)).

(11) Floor broker shall have the mean-
ing provided in Section 1a(16) of the
CEA (7 U.S.C. 1a(16)).

(12) Floor trader shall have the mean-
ing provided in Section 1a(17) of the
CEA (7 U.S.C. 1a(17)).

(13) Futures account shall have the
meaning provided in §240.15c3-3(a) of
this chapter.

(14) Futures commission merchant shall
have the meaning provided in Section
la of the CEA (7 U.S.C. 1a).

(15) Good faith, with respect to mak-
ing a determination or accepting a
statement concerning financial rela-
tions with a person, means that the se-
curity futures intermediary is alert to
the circumstances surrounding such fi-
nancial relations, and if in possession
of information that would cause a pru-
dent person not to make the deter-
mination or accept the notice or cer-
tification without inquiry, investigates
and is satisfied that it is correct.

(16) Listed option means a put or call
option that is:

(1) Issued by a clearing agency that is
registered under section 17A of the Act
(15 U.S.C. 17g-1) or cleared and guaran-
teed by a derivatives clearing organiza-
tion that is registered under Section 5b
of the CEA (7 U.S.C. 7Ta-1); and

(i1) Traded on or subject to the rules
of a self-regulatory authority.

(17) Margin call means a demand by a
security futures intermediary to a cus-
tomer for a deposit of cash, securities
or other assets to satisfy the required
margin for security futures or related
positions or a special margin require-
ment.

(18) Margin deficiency means the
amount by which the required margin
in an account is not satisfied by the eq-
uity in the account, as computed in ac-
cordance with §242.404 of this Regula-
tion (§§242.400 through 242.406).

(19) Margin equity security shall have
the meaning provided in Regulation T.

(20) Margin security shall have the
meaning provided in Regulation T.

(21) Member shall have the meaning
provided in section 3(a)(3) of the Act (15
U.S.C. 78c(a)(3)), and shall include per-
sons registered under section 15(b)(11)
of the Act (156 U.S.C. 780(b)(11)) that are

17 CFR Ch. Il (4-1-12 Edition)

permitted to effect transactions on a
national securities exchange without
the services of another person acting as
executing broker.

(22) Money market mutual fund means
any security issued by an investment
company registered under section 8 of
the Investment Company Act of 1940 (15
U.S.C. 80a-8) that is considered a
money market fund under §270.2a-7 of
this chapter.

(23) Persons associated with a broker or
dealer shall have the meaning provided
in section 3(a)(18) of the Act (15 U.S.C.
78c(a)(18)).

(24) Regulation T means Regulation T
promulgated by the Board of Governors
of the Federal Reserve System, 12 CFR
part 220, as amended from time to
time.

(25) Regulation T collateral value, with
respect to a security, means the cur-
rent market value of the security re-
duced by the percentage of required
margin for a position in the security
held in a margin account under Regula-
tion T.

(26) Related position, with respect to a
security future, means any position in
an account that is combined with the
security future to create an offsetting
position as provided in §242.403(b)(2) of
this Regulation (§§242.400 through
242.406).

(27) Related transaction, with respect
to a position or transaction in a secu-
rity future, means:

(i) Any transaction that creates,
eliminates, increases or reduces an off-
setting position involving a security
future and a related position, as pro-
vided in §242.403(b)(2) of this Regula-
tion (§§242.400 through 242.406); or

(ii) Any deposit or withdrawal of
margin for the security future or a re-
lated position, except as provided in
§242.405(b) of this Regulation (§§242.400
through 242.406).

(28) Securities account shall have the
meaning provided in §240.15c¢3-3(a) of
this chapter.

(29) Security futures intermediary
means any creditor as defined in Regu-
lation T with respect to its financial
relations with any person involving se-
curity futures.

(30) Self-regulatory authority means a
national securities exchange registered
under section 6 of the Act (156 U.S.C.
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78f), a national securities association
registered under section 15A of the Act
(15 U.S.C. 780-3), a contract market
registered under Section 5 of the CEA
(7T U.S.C. 7) or Section 5f of the CEA (7
U.S.C. Tb-1), or a derivatives trans-
action execution facility registered
under Section ba of the CEA (7 U.S.C.
Ta).

(381) Special margin requirement shall
have the meaning provided in
§242.404(e)(1)(ii) of this Regulation
(§§242.400 through 242.406).

(32) Variation settlement means any
credit or debit to a customer account,
made on a daily or intraday basis, for
the purpose of marking to market a se-
curity future or any other contract
that is:

(i) Issued by a clearing agency that is
registered under section 17A of the Act
(15 U.S.C. 78g-1) or cleared and guaran-
teed by a derivatives clearing organiza-
tion that is registered under Section 5b
of the CEA (7 U.S.C. 7Ta-1); and

(ii) Traded on or subject to the rules
of a self-regulatory authority.

(b) Terms used in this Regulation
(§8§242.400 through 242.406) and not oth-
erwise defined in this section shall
have the meaning set forth in the mar-
gin rules applicable to the account.

(c) Terms used in this Regulation
(§8§242.400 through 242.406) and not oth-
erwise defined in this section or in the
margin rules applicable to the account
shall have the meaning set forth in the
Act and the CEA; if the definitions of a
term in the Act and the CEA are incon-
sistent as applied in particular cir-
cumstances, such term shall have the
meaning set forth in rules, regulations,
or interpretations jointly promulgated
by the Commission and the CFTC.

§242.402 General provisions.

(a) Applicable margin rules. Except to
the extent inconsistent with this Regu-
lation (§§242.400 through 242.406):

(1) A security futures intermediary
that carries a security future on behalf
of a customer in a securities account
shall record and conduct all financial
relations with respect to such security
future and related positions in accord-
ance with Regulation T and the margin
rules of the self-regulatory authorities
of which the security futures inter-
mediary is a member.

§242.402

(2) A security futures intermediary
that carries a security future on behalf
of a customer in a futures account
shall record and conduct all financial
relations with respect to such security
future and related positions in accord-
ance with the margin rules of the self-
regulatory authorities of which the se-
curity futures intermediary is a mem-
ber.

(b) Separation and consolidation of ac-
counts. (1) The requirements for secu-
rity futures and related positions in
one account may not be met by consid-
ering items in any other account, ex-
cept as permitted or required under
paragraph (b)(2) of this section or ap-
plicable margin rules. If withdrawals of
cash, securities or other assets depos-
ited as margin are permitted under this
Regulation (§§242.400 through 242.406),
bookkeeping entries shall be made
when such cash, securities, or assets
are used for purposes of meeting re-
quirements in another account.

(2) Notwithstanding paragraph (b)(1)
of this section, the security futures
intermediary shall consider all futures
accounts in which security futures and
related positions are held that are
within the same regulatory classifica-
tion or account type and are owned by
the same customer to be a single ac-
count for purposes of this Regulation
(§§242.400 through 242.406). The security
futures intermediary may combine
such accounts with other futures ac-
counts that are within the same regu-
latory classification or account type
and are owned by the same customer
for purposes of computing a customer’s
overall margin requirement, as per-
mitted or required by applicable mar-
gin rules.

(c) Accounts of partners. If a partner
of the security futures intermediary
has an account with the security fu-
tures intermediary in which security
futures or related positions are held,
the security futures intermediary shall
disregard the partner’s financial rela-
tions with the firm (as shown in the
partner’s capital and ordinary drawing
accounts) in calculating the margin or
equity of any such account.

(d) Contribution to joint venture. If an
account in which security futures or
related positions are held is the ac-
count of a joint venture in which the
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security futures intermediary partici-
pates, any interest of the security fu-
tures intermediary in the joint account
in excess of the interest which the se-
curity futures intermediary would have
on the basis of its right to share in the
profits shall be margined in accordance
with this Regulation (§§242.400 through
242.406).

(e) Extensions of credit. (1) No security
futures intermediary may extend or
maintain credit to or for any customer
for the purpose of evading or circum-
venting any requirement under this
Regulation (§§242.400 through 242.406).

(2) A security futures intermediary
may arrange for the extension or main-
tenance of credit to or for any cus-
tomer by any person, provided that the
security futures intermediary does not
willfully arrange credit that would
constitute a violation of Regulation T,
U or X of the Board of Governors of the
Federal Reserve System (12 CFR parts
220, 221, and 224) by such person.

(f) Change in exempted person status.
Once a person ceases to qualify as an
exempted person, it shall notify the se-
curity futures intermediary of this fact
before entering into any new security
futures transaction or related trans-
action that would require additional
margin to be deposited under this Reg-
ulation (§§242.400 through 242.406). Fi-
nancial relations with respect to any
such transactions shall be subject to
the provisions of this Regulation
(§§242.400 through 242.406).

§242.403 Required margin.

(a) Applicability. BEach security fu-
tures intermediary shall determine the
required margin for the security fu-
tures and related positions held on be-
half of a customer in a securities ac-
count or futures account as set forth in
this section.

(b) Required margin.—(1) General rule.
The required margin for each long or
short position n a security future shall
be twenty (20) percent of the current
market value of such security future.

(2) Offsetting positions. Notwith-
standing the margin levels specified in
paragraph (b)(1) of this section, a self-
regulatory authority may set the re-
quired initial or maintenance margin
level for an offsetting position involv-
ing security futures and related posi-
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tions at a level lower than the level
that would be required under para-
graph (b)(1) of this section if such posi-
tions were margined separately, pursu-
ant to rules that meet the criteria set
forth in section 7(c)(2)(B) of the Act (15
U.S.C. 78g(c)(2)(B)) and are effective in
accordance with section 19(b)(2) of the
Act (156 U.S.C. 78s(b)(2)) and, as applica-
ble, Section 5c(c) of the CEA (7 U.S.C.
Ta—2(c)).

(c) Procedures for certain margin level
adjustments. An exchange registered
under section 6(g) of the Act (15 U.S.C.
78f(g)), or a national securities associa-
tion registered under section 15A(k) of
the Act (156 U.S.C. 780-3(k)), may raise
or lower the required margin level for a
security future to a level not lower
than that specified in this section, in
accordance with section 19(b)(7) of the
Act (15 U.S.C. 78s(b)(7)).

§242.404 Type, form and use of mar-
gin.

(a) When margin is required. Margin is
required to be deposited whenever the
required margin for security futures
and related positions in an account is
not satisfied by the equity in the ac-
count, subject to adjustment under
paragraph (c) of this section.

(b) Acceptable margin deposits. (1) The
required margin may be satisfied by a
deposit of cash, margin securities (sub-
ject to paragraph (b)(2) of this section),
exempted securities, any other asset
permitted under Regulation T to sat-
isfy a margin deficiency in a securities
margin account, or any combination
thereof, each as valued in accordance
with paragraph (c) of this section.

(2) Shares of a money market mutual
fund may be accepted as a margin de-
posit for purposes of this Regulation
(§§242.400 through 242.406), provided
that:

(i) The customer waives any right to
redeem the shares without the consent
of the security futures intermediary
and instructs the fund or its transfer
agent accordingly;

(ii) The security futures inter-
mediary (or clearing agency or deriva-
tives clearing organization with which
the shares are deposited as margin) ob-
tains the right to redeem the shares in
cash, promptly upon request; and
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(iii) The fund agrees to satisfy any
conditions necessary or appropriate to
ensure that the shares may be re-
deemed in cash, promptly upon re-
quest.

(c) Adjustments—(1) Futures accounts.
For purposes of this section, the equity
in a futures account shall be computed
in accordance with the margin rules
applicable to the account, subject to
the following:

(i) A security future shall have no
value;

(ii) Bach net long or short position in
a listed option on a contract for future
delivery shall be valued in accordance
with the margin rules applicable to the
account;

(iii) Except as permitted in para-
graph (e) of this section, each margin
equity security shall be valued at an
amount no greater than its Regulation
T collateral value;

(iv) Bach other security shall be val-
ued at an amount no greater than its
current market value reduced by the
percentage specified for such security
in §240.15¢3-1(c)(2)(vi) of this chapter;

(v) Freely convertible foreign cur-
rency may be valued at an amount no
greater than its daily marked-to-mar-
ket U.S. dollar equivalent;

(vi) Variation settlement receivable
(or payable) by an account at the close
of trading on any day shall be treated
as a credit (or debit) to the account on
that day; and

(vii) Each other acceptable margin
deposit or component of equity shall be
valued at an amount no greater than
its value under Regulation T.

(2) Securities accounts. For purposes of
this section, the equity in a securities
account shall be computed in accord-
ance with the margin rules applicable
to the account, subject to the fol-
lowing:

(i) A security future shall have no
value;

(ii) Freely convertible foreign cur-
rency may be valued at an amount no
greater than its daily mark-to-market
U.S. dollar equivalent; and

(iii) Variation settlement receivable
(or payable) to an account at the close
of trading on any day shall be treated
as a credit (or debit) by the account on
that day.

§242.404

(d) Satisfaction restriction. Any trans-
action, position or deposit that is used
to satisfy the required margin for secu-
rity futures or related positions under
this Regulation (§§242.400 through
242.406), including a related position,
shall be unavailable to satisfy the re-
quired margin for any other position or
transaction or any other requirement.

(e) Alternative collateral valuation for
margin equity securities in a futures ac-
count. (1) Notwithstanding paragraph
(c)(1)(iii) of this section, a security fu-
tures intermediary need not value a
margin equity security at its Regula-
tion T collateral value when deter-
mining whether the required margin
for the security futures and related po-
sitions in a futures account is satisfied,
provided that:

(i) The margin equity security is val-
ued at an amount no greater than the
current market value of the security
reduced by the lowest percentage level
of margin required for a long position
in the security held in a margin ac-
count under the rules of a national se-
curities exchange registered pursuant
to section 6(a) of the Act (156 U.S.C.
78f(a));

(ii) Additional margin is required to
be deposited on any day when the day’s
security futures transactions and re-
lated transactions would create or in-
crease a margin deficiency in the ac-
count if the margin equity securities
were valued at their Regulation T col-
lateral value, and shall be for the
amount of the margin deficiency so
created or increased (a ‘‘special margin
requirement’’); and

(iii) Cash, securities, or other assets
deposited as margin for the positions in
an account are not permitted to be
withdrawn from the account at any
time that:

(A) Additional cash, securities, or
other assets are required to be depos-
ited as margin under this section for a
transaction in the account on the same
or a previous day; or

(B) The withdrawal, together with
other transactions, deposits, and with-
drawals on the same day, would create
or increase a margin deficiency if the
margin equity securities were valued
at their Regulation T collateral value.

(2) All security futures transactions
and related transactions on any day
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shall be combined to determine the
amount of a special margin require-
ment. Additional margin deposited to
satisfy a special margin requirement
shall be valued at an amount no great-
er than its Regulation T collateral
value.

(3) If the alternative collateral valu-
ation method set forth in paragraph (e)
of this section is used with respect to
an account in which security futures or
related positions are carried:

(i) An account that is transferred
from one security futures intermediary
to another may be treated as if it had
been maintained by the transferee from
the date of its origin, if the transferee
accepts, in good faith, a signed state-
ment of the transferor (or, if that is
not practicable, of the customer), that
any margin call issued under this Reg-
ulation (§§242.400 through 242.406) has
been satisfied; and

(ii) An account that is transferred
from one customer to another as part
of a transaction, not undertaken to
avoid the requirements of this Regula-
tion (§§242.400 through 242.406), may be
treated as if it had been maintained for
the transferee from the date of its ori-
gin, if the security futures inter-
mediary accepts in good faith and
keeps with the transferee account a
signed statement of the transferor de-
scribing the circumstances for the
transfer.

(f) Guarantee of accounts. No guar-
antee of a customer’s account shall be
given any effect for purposes of deter-
mining whether the required margin in
an account is satisfied, except as per-
mitted under applicable margin rules.

§242.405 Withdrawal of margin.

(a) By the customer. Except as other-
wise provided in §242.404(e)(1)(ii) of this
Regulation (§§242.400 through 242.406),
cash, securities, or other assets depos-
ited as margin for positions in an ac-
count may be withdrawn, provided that
the equity in the account after such
withdrawal is sufficient to satisfy the
required margin for the security fu-
tures and related positions in the ac-
count under this Regulation (§§242.400
through 242.406).

(b) By the security futures inter-
mediary. Notwithstanding paragraph (a)
of this section, the security futures

17 CFR Ch. Il (4-1-12 Edition)

intermediary, in its usual practice,
may deduct the following items from
an account in which security futures or
related positions are held if they are
considered in computing the balance of
such account:

(1) Variation settlement payable, di-
rectly or indirectly, to a clearing agen-
cy that is registered under section 17A
of the Act (15 U.S.C. 78g-1) or a deriva-
tives clearing organization that is reg-
istered under section 5b of the CEA (7
U.S.C. Ta-1);

(2) Interest charged on credit main-
tained in the account;

(3) Communication or shipping
charges with respect to transactions in
the account;

(4) Payment of commissions, broker-
age, taxes, storage and other charges
lawfully accruing in connection with
the positions and transactions in the
account;

(5) Any service charges that the secu-
rity futures intermediary may impose;
or

(6) Any other withdrawals that are
permitted from a securities margin ac-
count under Regulation T, to the ex-
tent permitted under applicable mar-
gin rules.

§242.406 Undermargined accounts.

(a) Failure to satisfy margin call. If any
margin call required by this Regula-
tion (§§242.400 through 242.406) is not
met in full, the security futures inter-
mediary shall take the deduction re-
quired with respect to an undermar-
gined account in computing its net
capital under Commission or CFTC
rules.

(b) Accounts that liquidate to a deficit.
If at any time there is a liquidating
deficit in an account in which security
futures are held, the security futures
intermediary shall take steps to lia-
uidate positions in the account
promptly and in an orderly manner.

(c) Liquidation of undermargined ac-
counts mnot required. Notwithstanding
Section 402(a) of this Regulation
(§§242.400 through 242.406), section
220.4(d) of Regulation T (@12 CFR
220.4(d)) respecting liquidation of posi-
tions in lieu of deposit shall not apply
with respect to security futures carried
in a securities account.
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REGULATION AC—ANALYST
CERTIFICATION

SOURCE: 68 FR 9492, February 27, 2003, un-
less otherwise noted.

§242.500 Definitions.

For purposes of Regulation AC
(§§242.500 through 242.505 of this chap-
ter) the term:

Covered person of a broker or dealer
means an associated person of that
broker or dealer but does not include:

(1) An associated person:

(i) If the associated person has no of-
ficers (or persons performing similar
functions) or employees in common
with the broker or dealer who can in-
fluence the activities of research ana-
lysts or the content of research re-
ports; and

(ii) If the broker or dealer maintains
and enforces written policies and pro-
cedures reasonably designed to prevent
the broker or dealer, any controlling
persons, officers (or persons performing
similar functions), and employees of
the broker or dealer from influencing
the activities of research analysts and
the content of research reports pre-
pared by the associated person.

(2) An associated person who is an in-
vestment adviser:

(i) Not registered with the Commis-
sion as an investment adviser because
of the prohibition of section 203A of the
Investment Advisers Act of 1940 (15
U.S.C. 80b-3a); and

(ii) Not registered or required to be
registered with the Commission as a
broker or dealer.

NOTE TO DEFINITION OF COVERED PERSON: An
associated person of a broker or dealer who
is not a covered person continues to be sub-
ject to the federal securities laws, including
the anti-fraud provisions of the federal secu-
rities laws.

Foreign person means any person who
is not a U.S. person.

Foreign security means a security
issued by a foreign issuer for which a
U.S. market is not the principal trad-
ing market.

Public appearance means any partici-
pation by a research analyst in a sem-
inar, forum (including an interactive
electronic forum), or radio or tele-
vision or other interview, in which the
research analyst makes a specific rec-

§242.501

ommendation or provides information
reasonably sufficient upon which to
base an investment decision about a se-
curity or an issuer.

Registered broker or dealer means a
broker or dealer registered or required
to register pursuant to section 15 or
section 15B of the Securities Exchange
Act of 1934 (15 U.S.C. 780 or 780-4) or a
government securities broker or gov-
ernment securities dealer registered or
required to register pursuant to section
15C(a)(1)(A) of the Securities Exchange
Act of 1934 (15 U.S.C. 780-5(a)(1)(A)).

Research analyst means any natural
person who is primarily responsible for
the preparation of the content of a re-
search report.

Research report means a written com-
munication (including an electronic
communication) that includes an anal-
ysis of a security or an issuer and pro-
vides information reasonably sufficient
upon which to base an investment deci-
sion.

Third party research analyst means:

(1) With respect to a broker or dealer,
any research analyst not employed by
that broker or dealer or any associated
person of that broker or dealer; and

(2) With respect to a covered person
of a broker or dealer, any research ana-
lyst not employed by that covered per-
son, by the broker or dealer with whom
that covered person is associated, or by
any other associated person of the
broker or dealer with whom that cov-
ered person is associated.

United States has the meaning con-
tained in §230.902(1) of this chapter.

U.S. person has the meaning con-
tained in §230.902(k) of this chapter.

§242.501 Certifications in connection
with research reports.

(a) A broker or dealer or covered per-
son that publishes, circulates, or pro-
vides a research report prepared by a
research analyst to a U.S. person in the
United States shall include in that re-
search report a clear and prominent
certification by the research analyst
containing the following:

(1) A statement attesting that all of
the views expressed in the research re-
port accurately reflect the research an-
alyst’s personal views about any and
all of the subject securities or issuers;
and
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