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failure to take an affirmative action to 
reject goods or services or to cancel the 
agreement is interpreted by the seller 
as acceptance of the offer. 

(v) Outbound telephone call means a 
telephone call initiated by a tele-
marketer to induce the purchase of 
goods or services or to solicit a chari-
table contribution. 

(w) Person means any individual, 
group, unincorporated association, lim-
ited or general partnership, corpora-
tion, or other business entity. 

(x) Preacquired account information 
means any information that enables a 
seller or telemarketer to cause a 
charge to be placed against a cus-
tomer’s or donor’s account without ob-
taining the account number directly 
from the customer or donor during the 
telemarketing transaction pursuant to 
which the account will be charged. 

(y) Prize means anything offered, or 
purportedly offered, and given, or pur-
portedly given, to a person by chance. 
For purposes of this definition, chance 
exists if a person is guaranteed to re-
ceive an item and, at the time of the 
offer or purported offer, the tele-
marketer does not identify the specific 
item that the person will receive. 

(z) Prize promotion means: 
(1) A sweepstakes or other game of 

chance; or 
(2) An oral or written express or im-

plied representation that a person has 
won, has been selected to receive, or 
may be eligible to receive a prize or 
purported prize. 

(aa) Seller means any person who, in 
connection with a telemarketing trans-
action, provides, offers to provide, or 
arranges for others to provide goods or 
services to the customer in exchange 
for consideration. 

(bb) State means any state of the 
United States, the District of Colum-
bia, Puerto Rico, the Northern Mariana 
Islands, and any territory or possession 
of the United States. 

(cc) Telemarketer means any person 
who, in connection with telemarketing, 
initiates or receives telephone calls to 
or from a customer or donor. 

(dd) Telemarketing means a plan, pro-
gram, or campaign which is conducted 
to induce the purchase of goods or serv-
ices or a charitable contribution, by 
use of one or more telephones and 

which involves more than one inter-
state telephone call. The term does not 
include the solicitation of sales 
through the mailing of a catalog 
which: contains a written description 
or illustration of the goods or services 
offered for sale; includes the business 
address of the seller; includes multiple 
pages of written material or illustra-
tions; and has been issued not less fre-
quently than once a year, when the 
person making the solicitation does 
not solicit customers by telephone but 
only receives calls initiated by cus-
tomers in response to the catalog and 
during those calls takes orders only 
without further solicitation. For pur-
poses of the previous sentence, the 
term ‘‘further solicitation’’ does not 
include providing the customer with 
information about, or attempting to 
sell, any other item included in the 
same catalog which prompted the cus-
tomer’s call or in a substantially simi-
lar catalog. 

(ee) Upselling means soliciting the 
purchase of goods or services following 
an initial transaction during a single 
telephone call. The upsell is a separate 
telemarketing transaction, not a con-
tinuation of the initial transaction. An 
‘‘external upsell’’ is a solicitation 
made by or on behalf of a seller dif-
ferent from the seller in the initial 
transaction, regardless of whether the 
initial transaction and the subsequent 
solicitation are made by the same tele-
marketer. An ‘‘internal upsell’’ is a so-
licitation made by or on behalf of the 
same seller as in the initial trans-
action, regardless of whether the ini-
tial transaction and subsequent solici-
tation are made by the same tele-
marketer. 

§ 310.3 Deceptive telemarketing acts or 
practices. 

(a) Prohibited deceptive telemarketing 
acts or practices. It is a deceptive tele-
marketing act or practice and a viola-
tion of this Rule for any seller or tele-
marketer to engage in the following 
conduct: 
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659 When a seller or telemarketer uses, or 
directs a customer to use, a courier to trans-
port payment, the seller or telemarketer 
must make the disclosures required by 
§ 310.3(a)(1) before sending a courier to pick 
up payment or authorization for payment, or 
directing a customer to have a courier pick 
up payment or authorization for payment. In 
the case of debt relief services, the seller or 
telemarketer must make the disclosures re-
quired by § 310.3(a)(1) before the consumer en-
rolls in an offered program. 

660 For offers of consumer credit products 
subject to the Truth in Lending Act, 15 
U.S.C. 1601 et seq., and Regulation Z, 12 CFR 
226, compliance with the disclosure require-
ments under the Truth in Lending Act and 
Regulation Z shall constitute compliance 
with § 310.3(a)(1)(i) of this Rule. 

(1) Before a customer consents to 
pay 659 for goods or services offered, 
failing to disclose truthfully, in a clear 
and conspicuous manner, the following 
material information: 

(i) The total costs to purchase, re-
ceive, or use, and the quantity of, any 
goods or services that are the subject 
of the sales offer; 660 

(ii) All material restrictions, limita-
tions, or conditions to purchase, re-
ceive, or use the goods or services that 
are the subject of the sales offer; 

(iii) If the seller has a policy of not 
making refunds, cancellations, ex-
changes, or repurchases, a statement 
informing the customer that this is the 
seller’s policy; or, if the seller or tele-
marketer makes a representation 
about a refund, cancellation, exchange, 
or repurchase policy, a statement of all 
material terms and conditions of such 
policy; 

(iv) In any prize promotion, the odds 
of being able to receive the prize, and, 
if the odds are not calculable in ad-
vance, the factors used in calculating 
the odds; that no purchase or payment 
is required to win a prize or to partici-
pate in a prize promotion and that any 
purchase or payment will not increase 
the person’s chances of winning; and 
the no-purchase/no-payment method of 
participating in the prize promotion 
with either instructions on how to par-
ticipate or an address or local or toll- 
free telephone number to which cus-
tomers may write or call for informa-
tion on how to participate; 

(v) All material costs or conditions 
to receive or redeem a prize that is the 
subject of the prize promotion; 

(vi) In the sale of any goods or serv-
ices represented to protect, insure, or 
otherwise limit a customer’s liability 
in the event of unauthorized use of the 
customer’s credit card, the limits on a 
cardholder’s liability for unauthorized 
use of a credit card pursuant to 15 
U.S.C. 1643; 

(vii) If the offer includes a negative 
option feature, all material terms and 
conditions of the negative option fea-
ture, including, but not limited to, the 
fact that the customer’s account will 
be charged unless the customer takes 
an affirmative action to avoid the 
charge(s), the date(s) the charge(s) will 
be submitted for payment, and the spe-
cific steps the customer must take to 
avoid the charge(s); and 

(viii) In the sale of any debt relief 
service: 

(A) the amount of time necessary to 
achieve the represented results, and to 
the extent that the service may include 
a settlement offer to any of the cus-
tomer’s creditors or debt collectors, 
the time by which the debt relief serv-
ice provider will make a bona fide set-
tlement offer to each of them; 

(B) to the extent that the service 
may include a settlement offer to any 
of the customer’s creditors or debt col-
lectors, the amount of money or the 
percentage of each outstanding debt 
that the customer must accumulate be-
fore the debt relief service provider 
will make a bona fide settlement offer 
to each of them; 

(C) to the extent that any aspect of 
the debt relief service relies upon or re-
sults in the customer’s failure to make 
timely payments to creditors or debt 
collectors, that the use of the debt re-
lief service will likely adversely affect 
the customer’s creditworthiness, may 
result in the customer being subject to 
collections or sued by creditors or debt 
collectors, and may increase the 
amount of money the customer owes 
due to the accrual of fees and interest; 
and 

(D) to the extent that the debt relief 
service requests or requires the cus-
tomer to place funds in an account at 
an insured financial institution, that 
the customer owns the funds held in 
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661 Truth in Lending Act, 15 U.S.C. 1601 et 
seq., and Regulation Z, 12 CFR part 226. 

662 Electronic Fund Transfer Act, 15 U.S.C. 
1693 et seq., and Regulation E, 12 CFR part 
205. 

663 For purposes of this Rule, the term 
‘‘signature’’ shall include an electronic or 
digital form of signature, to the extent that 
such form of signature is recognized as a 
valid signature under applicable federal law 
or state contract law. 

the account, the customer may with-
draw from the debt relief service at any 
time without penalty, and, if the cus-
tomer withdraws, the customer must 
receive all funds in the account, other 
than funds earned by the debt relief 
service in compliance with 
§ 310.4(a)(5)(i)(A) through (C). 

(2) Misrepresenting, directly or by 
implication, in the sale of goods or 
services any of the following material 
information: 

(i) The total costs to purchase, re-
ceive, or use, and the quantity of, any 
goods or services that are the subject 
of a sales offer; 

(ii) Any material restriction, limita-
tion, or condition to purchase, receive, 
or use goods or services that are the 
subject of a sales offer; 

(iii) Any material aspect of the per-
formance, efficacy, nature, or central 
characteristics of goods or services 
that are the subject of a sales offer; 

(iv) Any material aspect of the na-
ture or terms of the seller’s refund, 
cancellation, exchange, or repurchase 
policies; 

(v) Any material aspect of a prize 
promotion including, but not limited 
to, the odds of being able to receive a 
prize, the nature or value of a prize, or 
that a purchase or payment is required 
to win a prize or to participate in a 
prize promotion; 

(vi) Any material aspect of an invest-
ment opportunity including, but not 
limited to, risk, liquidity, earnings po-
tential, or profitability; 

(vii) A seller’s or telemarketer’s af-
filiation with, or endorsement or spon-
sorship by, any person or government 
entity; 

(viii) That any customer needs of-
fered goods or services to provide pro-
tections a customer already has pursu-
ant to 15 U.S.C. 1643; 

(ix) Any material aspect of a nega-
tive option feature including, but not 
limited to, the fact that the customer’s 
account will be charged unless the cus-
tomer takes an affirmative action to 
avoid the charge(s), the date(s) the 
charge(s) will be submitted for pay-
ment, and the specific steps the cus-
tomer must take to avoid the 
charge(s); or 

(x) Any material aspect of any debt 
relief service, including, but not lim-

ited to, the amount of money or the 
percentage of the debt amount that a 
customer may save by using such serv-
ice; the amount of time necessary to 
achieve the represented results; the 
amount of money or the percentage of 
each outstanding debt that the cus-
tomer must accumulate before the pro-
vider of the debt relief service will ini-
tiate attempts with the customer’s 
creditors or debt collectors or make a 
bona fide offer to negotiate, settle, or 
modify the terms of the customer’s 
debt; the effect of the service on a cus-
tomer’s creditworthiness; the effect of 
the service on collection efforts of the 
customer’s creditors or debt collectors; 
the percentage or number of customers 
who attain the represented results; and 
whether a debt relief service is offered 
or provided by a non-profit entity. 

(3) Causing billing information to be 
submitted for payment, or collecting or 
attempting to collect payment for 
goods or services or a charitable con-
tribution, directly or indirectly, with-
out the customer’s or donor’s express 
verifiable authorization, except when 
the method of payment used is a credit 
card subject to protections of the 
Truth in Lending Act and Regulation 
Z,661 or a debit card subject to the pro-
tections of the Electronic Fund Trans-
fer Act and Regulation E.662 Such au-
thorization shall be deemed verifiable 
if any of the following means is em-
ployed: 

(i) Express written authorization by 
the customer or donor, which includes 
the customer’s or donor’s signature;663 

(ii) Express oral authorization which 
is audio-recorded and made available 
upon request to the customer or donor, 
and the customer’s or donor’s bank or 
other billing entity, and which evi-
dences clearly both the customer’s or 
donor’s authorization of payment for 

VerDate Mar<15>2010 14:34 Mar 20, 2012 Jkt 226052 PO 00000 Frm 00377 Fmt 8010 Sfmt 8010 Y:\SGML\226052.XXX 226052w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



368 

16 CFR Ch. I (1–1–12 Edition) § 310.3 

the goods or services or charitable con-
tribution that are the subject of the 
telemarketing transaction and the cus-
tomer’s or donor’s receipt of all of the 
following information: 

(A) The number of debits, charges, or 
payments (if more than one); 

(B) The date(s) the debit(s), 
charge(s), or payment(s) will be sub-
mitted for payment; 

(C) The amount(s) of the debit(s), 
charge(s), or payment(s); 

(D) The customer’s or donor’s name; 
(E) The customer’s or donor’s billing 

information, identified with sufficient 
specificity such that the customer or 
donor understands what account will 
be used to collect payment for the 
goods or services or charitable con-
tribution that are the subject of the 
telemarketing transaction; 

(F) A telephone number for customer 
or donor inquiry that is answered dur-
ing normal business hours; and 

(G) The date of the customer’s or do-
nor’s oral authorization; or 

(iii) Written confirmation of the 
transaction, identified in a clear and 
conspicuous manner as such on the 
outside of the envelope, sent to the 
customer or donor via first class mail 
prior to the submission for payment of 
the customer’s or donor’s billing infor-
mation, and that includes all of the in-
formation contained in 
§§ 310.3(a)(3)(ii)(A)-(G) and a clear and 
conspicuous statement of the proce-
dures by which the customer or donor 
can obtain a refund from the seller or 
telemarketer or charitable organiza-
tion in the event the confirmation is 
inaccurate; provided, however, that 
this means of authorization shall not 
be deemed verifiable in instances in 
which goods or services are offered in a 
transaction involving a free-to-pay 
conversion and preacquired account in-
formation. 

(4) Making a false or misleading 
statement to induce any person to pay 
for goods or services or to induce a 
charitable contribution. 

(b) Assisting and facilitating. It is a de-
ceptive telemarketing act or practice 
and a violation of this Rule for a per-
son to provide substantial assistance or 
support to any seller or telemarketer 
when that person knows or consciously 
avoids knowing that the seller or tele-

marketer is engaged in any act or prac-
tice that violates §§ 310.3(a), (c) or (d), 
or § 310.4 of this Rule. 

(c) Credit card laundering. Except as 
expressly permitted by the applicable 
credit card system, it is a deceptive 
telemarketing act or practice and a 
violation of this Rule for: 

(1) A merchant to present to or de-
posit into, or cause another to present 
to or deposit into, the credit card sys-
tem for payment, a credit card sales 
draft generated by a telemarketing 
transaction that is not the result of a 
telemarketing credit card transaction 
between the cardholder and the mer-
chant; 

(2) Any person to employ, solicit, or 
otherwise cause a merchant, or an em-
ployee, representative, or agent of the 
merchant, to present to or deposit into 
the credit card system for payment, a 
credit card sales draft generated by a 
telemarketing transaction that is not 
the result of a telemarketing credit 
card transaction between the card-
holder and the merchant; or 

(3) Any person to obtain access to the 
credit card system through the use of a 
business relationship or an affiliation 
with a merchant, when such access is 
not authorized by the merchant agree-
ment or the applicable credit card sys-
tem. 

(d) Prohibited deceptive acts or prac-
tices in the solicitation of charitable con-
tributions. It is a fraudulent charitable 
solicitation, a deceptive telemarketing 
act or practice, and a violation of this 
Rule for any telemarketer soliciting 
charitable contributions to misrepre-
sent, directly or by implication, any of 
the following material information: 

(1) The nature, purpose, or mission of 
any entity on behalf of which a chari-
table contribution is being requested; 

(2) That any charitable contribution 
is tax deductible in whole or in part; 

(3) The purpose for which any chari-
table contribution will be used; 

(4) The percentage or amount of any 
charitable contribution that will go to 
a charitable organization or to any 
particular charitable program; 

(5) Any material aspect of a prize 
promotion including, but not limited 
to: the odds of being able to receive a 
prize; the nature or value of a prize; or 
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that a charitable contribution is re-
quired to win a prize or to participate 
in a prize promotion; or 

(6) A charitable organization’s or 
telemarketer’s affiliation with, or en-
dorsement or sponsorship by, any per-
son or government entity. 

§ 310.4 Abusive telemarketing acts or 
practices. 

(a) Abusive conduct generally. It is an 
abusive telemarketing act or practice 
and a violation of this Rule for any 
seller or telemarketer to engage in the 
following conduct: 

(1) Threats, intimidation, or the use 
of profane or obscene language; 

(2) Requesting or receiving payment 
of any fee or consideration for goods or 
services represented to remove deroga-
tory information from, or improve, a 
person’s credit history, credit record, 
or credit rating until: 

(i) The time frame in which the seller 
has represented all of the goods or 
services will be provided to that person 
has expired; and 

(ii) The seller has provided the person 
with documentation in the form of a 
consumer report from a consumer re-
porting agency demonstrating that the 
promised results have been achieved, 
such report having been issued more 
than six months after the results were 
achieved. Nothing in this Rule should 
be construed to affect the requirement 
in the Fair Credit Reporting Act, 15 
U.S.C. 1681, that a consumer report 
may only be obtained for a specified 
permissible purpose; 

(3) Requesting or receiving payment 
of any fee or consideration from a per-
son for goods or services represented to 
recover or otherwise assist in the re-
turn of money or any other item of 
value paid for by, or promised to, that 
person in a previous telemarketing 
transaction, until seven (7) business 
days after such money or other item is 
delivered to that person. This provision 
shall not apply to goods or services 
provided to a person by a licensed at-
torney; 

(4) Requesting or receiving payment 
of any fee or consideration in advance 
of obtaining a loan or other extension 
of credit when the seller or tele-
marketer has guaranteed or rep-
resented a high likelihood of success in 

obtaining or arranging a loan or other 
extension of credit for a person; 

(5)(i) Requesting or receiving pay-
ment of any fee or consideration for 
any debt relief service until and unless: 

(A) The seller or telemarketer has re-
negotiated, settled, reduced, or other-
wise altered the terms of at least one 
debt pursuant to a settlement agree-
ment, debt management plan, or other 
such valid contractual agreement exe-
cuted by the customer; 

(B) The customer has made at least 
one payment pursuant to that settle-
ment agreement, debt management 
plan, or other valid contractual agree-
ment between the customer and the 
creditor or debt collector; and 

(C) To the extent that debts enrolled 
in a service are renegotiated, settled, 
reduced, or otherwise altered individ-
ually, the fee or consideration either: 

(1) Bears the same proportional rela-
tionship to the total fee for renegoti-
ating, settling, reducing, or altering 
the terms of the entire debt balance as 
the individual debt amount bears to 
the entire debt amount. The individual 
debt amount and the entire debt 
amount are those owed at the time the 
debt was enrolled in the service; or 

(2) Is a percentage of the amount 
saved as a result of the renegotiation, 
settlement, reduction, or alteration. 
The percentage charged cannot change 
from one individual debt to another. 
The amount saved is the difference be-
tween the amount owed at the time the 
debt was enrolled in the service and the 
amount actually paid to satisfy the 
debt. 

(ii) Nothing in § 310.4(a)(5)(i) prohibits 
requesting or requiring the customer 
to place funds in an account to be used 
for the debt relief provider’s fees and 
for payments to creditors or debt col-
lectors in connection with the renego-
tiation, settlement, reduction, or other 
alteration of the terms of payment or 
other terms of a debt, provided that: 

(A) The funds are held in an account 
at an insured financial institution; 

(B) The customer owns the funds held 
in the account and is paid accrued in-
terest on the account, if any; 

(C) The entity administering the ac-
count is not owned or controlled by, or 
in any way affiliated with, the debt re-
lief service; 
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