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Cite this Code: CFR

To cite the regulations in
this volume use title,
part and section num-
ber. Thus, 15 CFR 801.1
refers to title 15, part
801, section 1.




Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, January 1, 2012), consult the ‘‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before April 1, 2001, consult either the List of
CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published in
eleven separate volumes. For the period beginning April 1, 2001, a ‘‘List of CFR
Sections Affected’ is published at the end of each CFR volume.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’”’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President’ is carried within that volume.
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The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘‘Contents” entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 202-
512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Printing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Printing Office. Phone 202-512-1800, or 866-512-1800
(toll-free). E-mail, gpo@custhelp.com.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

RAYMOND A. MOSLEY,
Director,

Office of the Federal Register.
January 1, 2012.
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THIS TITLE

Title 15—COMMERCE AND FOREIGN TRADE is composed of three volumes. The
parts in these volumes are arranged in the following order: Parts 0-299, 300-799,
and part 800-End. The first volume containing parts 0-299 is comprised of Subtitle
A—Office of the Secretary of Commerce, Subtitle B, chapter I—Bureau of the
Census, Department of Commerce, and chapter II—National Institute of Stand-
ards and Technology, Department of Commerce. The second volume containing
parts 300-799 is comprised of chapter III—International Trade Administration, De-
partment of Commerce, chapter IV—Foreign-Trade Zones Board, and chapter
VII—Bureau of Industry and Security, Department of Commerce. The third vol-
ume containing part 800-End is comprised of chapter VIII—Bureau of Economic
Analysis, Department of Commerce, chapter IX—National Oceanic and Atmos-
pheric Administration, Department of Commerce, chapter XI—Technology Ad-
ministration, Department of Commerce, chapter XIII—East-West Foreign Trade
Board, chapter XIV—Minority Business Development Agency, chapter XX—Office
of the United States Trade Representative, and chapter XXIII—National Tele-
communications and Information Administration, Department of Commerce. The
contents of these volumes represent all current regulations codified under this
title of the CFR as of January 1, 2012.

For this volume, Cheryl E. Sirofchuck was Chief Editor. The Code of Federal
Regulations publication program is under the direction of Michael L. White, as-
sisted by Ann Worley.
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PART 800 [RESERVED]

PART 801—SURVEY OF INTER-
NATIONAL TRADE IN SERVICES
ggT'\\?ISEEN U.S. AND FOREIGN PER-

Sec.
801.1
801.2
801.3
801.4
801.5
801.6
801.7

Purpose.

Recordkeeping requirements.

General reporting requirements.

Response required.

Confidentiality.

Penalties.

General definitions.

801.8 Miscellaneous.

801.9 Reports required.

801.10 Rules and regulations for the BE-120,
Benchmark Survey of Transactions in
Selected Services and Intangible Assets
with Foreign Persons.

801.11 Rules and regulations for the BE-140,
Benchmark Survey of Insurance Trans-
actions by U.S. Insurance Companies
with Foreign Persons.

801.12 Rules and regulations for the BE-180,
Benchmark Survey of Financial Services
Transactions between U.S. Financial
Services Providers and Foreign Persons.

AUTHORITY: 5 U.S.C. 301; 15 U.S.C. 4908; 22
U.s.C. 3101-3108; E.O. 11961, 3 CFR, 1977
Comp., p. 86, as amended by E.O. 12318, 3
CFR, 1981 Comp. p. 173, and E.O. 12518, 3 CFR,
1985 Comp. p. 348.

SOURCE: 51 FR 7772, Mar. 6, 1986, unless oth-
erwise noted.

§801.1 Purpose.

The purpose of this part is to set
forth the rules and regulations nec-
essary to carry out the data collection
program concerning international
trade in services that is required by, or
provided for in, the International In-
vestment and Trade in Services Survey
Act (Pub. L. 94472, 90 Stat. 2059, 22
U.S.C. 3101 to 3108, as amended by sec-
tion 306 of Pub. L. 98-573), hereafter
‘““the Act.” The overall purpose of the
Act with respect to services trade is to
provide comprehensive and reliable in-
formation pertaining to international
trade in services, and to do so with the
minimum burden on respondents and
with no unnecessary duplication of ef-
fort. The data are needed for policy-
making purposes, for conducting inter-
national negotiations on trade in serv-
ices, and for improving the recording of
services transactions in the U.S. bal-
ance of payments accounts.

§801.2 Recordkeeping requirements.

In accordance with section 5(b)(1) of
the Act (22 U.S.C 3104), persons subject
to the jurisdiction of the United States
shall maintain any information (in-
cluding journals or other books of
original entry, minute books, stock
transfer records, lists of shareholders,
or financial statements) which is essen-
tial for carrying out the surveys and
studies provided for by the Act.

§801.3 General
ments.

(a) In accordance with section 5(b)(2)
of the Act (22 U.S.C. 3104) persons sub-
ject to the jurisdiction of the United
States shall furnish, under oath, any
report containing information which is
determined to be necessary to carry
out the surveys and studies provided
for by the Act.

(b) Such reports may be required
from any U.S. person, other than the
U.S. Government, engaged in inter-
national trade in services. Specific re-
porting requirements for a given report
form are set forth below and, in more
detail, on the form itself.

reporting require-

§801.4 Response required.

Reports, as specified below, are re-
quired from all U.S. persons coming
within the reporting requirements,
whether or not they are contacted by
BEA. In addition, any person BEA con-
tacts by sending them report forms
must respond in writing. The response
must be made by the due date of the re-
port, either by filing the properly com-
pleted report form or by certifying in
writing on the form that the person has
no international services transactions
within the purview of the Act or the
regulations contained herein. The lat-
ter requirement is necessary to ensure
compliance with reporting require-
ments and efficient administration of
the Act.

§801.5 Confidentiality.

Information collected pursuant to
§801.3 is confidential (see section 5(c) of
the Act, 22 U.S.C. 3104).



§801.6

(a) Access to this information shall
be available only to officials and em-
ployees (including consultants and con-
tractors and their employees) of agen-
cies designated by the President to per-
form functions under the Act.

(b) Subject to paragraph (d) of this
section, the President may authorize
the exchange of information between
agencies or officials designated to per-
form functions under the Act.

(c) Nothing in this part shall be con-
strued to require any Federal agency
to disclose information otherwise pro-
tected by law.

(d) This information shall be used
solely for analytical or statistical pur-
poses or for a proceeding under §801.6.

(e) No official or employee (including
consultants and contractors and their
employees) shall publish or make
available to any other person any in-
formation collected under the Act in
such a manner that the person to
whom the information relates can be
specifically identified.

(f) Reports and copies of reports pre-
pared pursuant to the Act are confiden-
tial and their submission or disclosure
shall not be compelled by any person
without the prior written permission of
the person filing the report and the
customer of such person where the in-
formation supplied it identifiable as
being derived from the records of such
customer.

§801.6 Penalties.

(a) Whoever fails to furnish any in-
formation required by the Act or by
§801.3, or to comply with any other
rule, regulation, order or instruction
promulgated under the Act, may be
subject to a civil penalty not exceeding
$10,000 in a proceeding brought in an
appropriate United States court and to
injunctive relief commanding such per-
son to comply, or both (see section 6 (a)
and (b) of the Act, 22 U.S.C. 3105).

(b) Whoever willfully fails to submit
any information required by the Act or
by §801.3, or willfully violates any
other rule, regulation, order or instruc-
tion promulgated under the Act, upon
conviction, shall be fined not more
than $10,000 and, if an individual, may
be imprisoned for not more than one
year, or both. Any officer, director, em-
ployee, or agent or any corporation

15 CFR Ch. VIII (1-1-12 Edition)

who knowingly participates in such
violation, upon conviction, may be
punished by a like fine, imprisonment,
or both (see section 6(c) of the Act, 22
U.S.C. 3105).

(c) Any person who willfully violates
§801.5 relating to confidentially, shall,
upon conviction, be fined not more
than $10,000, in addition to any other
penalty imposed by law (see section
5(d) of the Act, 22 U.S.C. 3104).

§801.7 General definitions.

(a) Services means economic activi-
ties whose outputs are other than tan-
gible goods. Such term includes, but is
not limited to, banking, insurance,
transportation, communications and
data processing, retail and wholesale
trade, advertising, accounting, con-
struction, design, engineering, manage-
ment consulting, real estate, profes-
sional services, entertainment, edu-
cation, and health care.

(b) United States, when used in a geo-
graphic sense, means the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, and all
territories and possessions of the
United States.

(c) Foreign, when used in a geographic
sense, means that which is situated
outside the United States or which be-
longs to or is characteristic of a coun-
try other than the United States.

(d) Person means any individual,
branch, partnership, associated group,
association, estate, trust, corporation,
or other organization (whether or not
organized under the laws of any State),
and any government (including a for-
eign government, the TUnited States
Government, a State or local govern-
ment, and any agency, corporation, fi-
nancial institution, or other entity or
instrumentality thereof, including a
government sponsored agency).

(e) United States person means any
person resident in the United States or
subject to the jurisdiction of the
United States.

(f) Foreign person means any person
resident outside the United States or
subject to the jurisdiction of a country
other than the United States.

(g) Business enterprise means any or-
ganization, association, branch, or ven-
ture which exists for profitmaking pur-
poses or to otherwise secure economic
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advantage, and any ownership of any
real estate.

(h) Unaffiliated foreign person means,
with respect to a given U.S. person,
any foreign person that is not an ‘‘af-
filiated foreign person’ as defined in
paragraph (i) of this section.

(1) Affiliated foreign person means,
with respect to a given U.S. person—

(1) A foreign affiliate of which the
U.S. person is a U.S. parent; or

(2) The foreign parent or other mem-
ber of the affiliated foreign group of
which the U.S. person is a U.S. affil-
iate.

(j) Parent means a person of one
country who directly or indirectly,
owns or controls 10 per centum or more
of the voting stock of an incorporated
business enterprise, or an equivalent
ownership interest in an unincor-
porated business enterprise, which is
located outside that country.

(k) Affiliate means a business enter-
prise located in one country which is
directly or indirectly owned or con-
trolled by a person of another country
to the extent of 10 per centum or more
of its voting stock for an incorporated
business or an equivalent interest for
an unincorported business, including a
branch.

(1) U.S. parent means the U.S. person
that has direct investment in a foreign
business enterprise.

(m) Foreign affiliate means an affil-
iate located outside the United States
in which a U.S. person has direct in-
vestment.

(n) Foreign parent means the foreign
person, or the first person outside the
United States in a foreign chain of
ownership, which has direct invest-
ment in a U.S. business enterprise, in-
cluding a branch.

(o) U.S. affiliate means an affiliate lo-
cated in the United States in which a
foreign person has a direct investment.

(p) Affiliated foreign group means—

(1) The foreign parent;

(2) Any foreign person, proceeding up
the foreign parent’s ownership chain,
which owns more than 50 per centum of
the person below it up to and including
that person which is not owned more
than 50 per centum by another foreign
person; and

(3) Any foreign person, proceeding
down the ownership chain(s) of each of

§801.8

these members, which is owned more
than 50 per centum by the person above
it.

§801.8 Miscellaneous.

(a) Required information not available.
All reasonable efforts should be made
to obtain information required for re-
porting. Every applicable question on
each form or schedule should be an-
swered. When only partial information
is available, an appropriate indication
should be given.

(b) Estimates. If actual figures are not
available, estimates should be supplied
and labeled as such. When a data item
cannot be fully subdivided as required,
a total and an estimated breakdown of
the total should be supplied.

(c) Specify. When ‘‘specify’’ is in-
cluded in certain data items, the type
and dollar amount of the major items
included must be given for at least the
items mentioned in the line or column
instruction.

(d) Space on form insufficient. When
space on a form is insufficient to per-
mit a full answer to any item, the re-
quired information should be sub-
mitted on supplementary sheets, ap-
propriately labeled and referenced to
the item of column number and the
form.

(e) Extensions. Requests for an exten-
sion of a reporting deadline will not
normally be granted. However, in a
hardship case, a written request for an
extension will be considered provided it
is received at least 15 days prior to the
due date of the report and enumerates
substantive reasons necessitating the
extension.

(f) Number of copies. A single original
copy of each form or schedule shall be
filed with the Bureau of Economic
Analysis. This should be the copy with
the address label if such a labeled copy
has been provided. In addition, each re-
spondent must retain a copy of its re-
port to facilitate resolution of prob-
lems. Both copies are protected by law;
see §801.5.

(g) Other. Instructions concerning fil-
ing dates, where to send reports, and
whom to contact concerning a given re-
port are contained on each form.



§801.9

§801.9 Reports required.

(a) Benchmark surveys. Section 4(a)(4)
of the Act (22 U.S.C. 3103) provides that
benchmark surveys of trade in services
between U.S. and foreign persons be
conducted, but not more frequently
than every 5 years. General reporting
requirements, exemption levels, and
the years of coverage for the BE-120
survey may be found in §801.10. General
reporting requirements, exemption lev-
els, and the years of coverage for the
BE-140 survey may be found in §801.11.
More detailed instructions are given on
the forms themselves; and general re-
porting requirements, exemption lev-
els, and the years for coverage for the
BE-180 survey may be found in §801.12.

(b) Annual surveys. (1) BE-29, Foreign
Ocean Carriers’ Expenses in the United
States:

(i) Who must report. A BE-29 report is
required from U.S. agents on behalf of
foreign ocean carriers transporting
freight or passengers to or from the
United States. U.S. agents are steam-
ship agents and other persons rep-
resenting foreign carriers in arranging
ocean transportation of freight and
cargo between U.S. and foreign ports
and in arranging port services in the
United States. Foreign carriers are for-
eign persons that own or operate ocean
going vessels calling at U.S. ports, in-
cluding VLCC tankers discharging pe-
troleum offshore to pipelines and light-
er vessels destined for U.S. ports. They
include carriers who own or who oper-
ate their own or chartered (United
States or foreign-flag) vessels. They
also include foreign subsidiaries of U.S.
companies operating their own or char-
tered vessels as carriers for their own
accounts. Where the vessels under for-
eign registry are operated directly by a
U.S. carrier for its own account, the
operations of such vessels should be re-
ported on Form BE-30, Ocean Freight
Revenues and Foreign Expenses of
United States Carriers. The Bureau of
Economic Analysis may, in lieu of BE-
29 reports required from foreign car-
riers’ U.S. agents, accept consolidated
reports from foreign governments cov-
ering the operations of their national
shipping concerns when, in the Bu-
reau’s discretion, such consolidated re-
ports would provide the required infor-
mation. Where such reports are accept-

10
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ed, the individual reports from foreign
carriers’ U.S. agents will not be re-
quired.

(i1) Exemption. Any U.S. person other-
wise required to report is exempted
from reporting if the total number of
port calls by foreign vessels handled in
the reporting period is less than forty
or total covered expenses are less than
$250,000. For example, if an agent han-
dled less than 40 port calls in a cal-
endar year, the agent is exempted from
reporting. If the agent handled 40 or
more calls, the agent must report un-
less covered expenses for all foreign
carriers handled by the agent were less
than $250,000. The determination of
whether a U.S. person is exempt may
be based on the judgment of knowl-
edgeable persons who can identify re-
portable transactions without con-
ducting a detailed manual records
search.

(2) [Reserved]

(c) Quarterly surveys. (1) BE-30, Ocean
Freight Revenues and Foreign Ex-
penses of United States Carriers:

(i) Who must report. A BE-30 report is
required from U.S. carriers, i.e., from
U.S. persons that own or operate dry
cargo, passenger (including combina-
tion), and tanker vessels regardless of
whether the vessels are registered in
the United States or in foreign coun-
tries. Operators are persons who enter
into any form of transportation con-
tract with shippers of merchandise (or
their agents) for the transportation of
freight and cargo between U.S. and for-
eign ports or between foreign ports,
whether on the operators’ own vessels
or chartered vessels.

(ii) Exemption. A U.S. person other-
wise required to report is exempted
from reporting if total annual covered
revenues (i.e., revenues on outbound,
cross-trade, and inbound cargoes and
charter hire received) and total annual
covered expenses (i.e., charter hire paid
and expenses in foreign countries) are,
or are expected to be, each less than
$500,000. If either total annual covered
revenues or total annual covered ex-
penses are, or are expected to be,
$500,000 or more, a report must be filed.

(2) BE-37, U.S. Airline Operators’
Foreign Revenues and Expenses:

(i) Who must report. A BE-37 report is
required from all U.S. airline operators
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engaged in transportation of pas-
sengers and freight to and from the
United States or between foreign
points.

(ii) Exemption. A U.S. person other-
wise required to report is exempted
from reporting if total annual covered
revenues (i.e., revenues from carrying
U.S. export freight to foreign coun-
tries) and total annual covered ex-
penses (i.e., expenses incurred outside
the United States and aircraft leasing
expenses) are, or are expected to be,
each less than $500,000. If either total
annual covered revenues or total an-
nual covered expenses are, or are ex-
pected to be, $500,000 or more, a report
must be filed.

(3) BE-9, Quarterly Survey of Foreign
Airline Operators’ Revenues and Ex-
penses in the United States:

(i) Who must report. A BE-9 report is
required from U.S. offices, agents, or
other representatives of foreign air-
lines that are engaged in transporting
passengers or freight and express to or
from the United States. If the U.S. of-
fice, agent, or other representative
does not have all the information re-
quired, it must obtain the additional
information from the foreign airline
operator.

(ii) Exemption. A U.S. person other-
wise required to report is exempt from
reporting if total annual covered reve-
nues and total annual covered expenses
incurred in the United States were
each less than $5 million during the
previous year and are expected to be
less than $56 million during the current
year. If either total annual covered
revenues or total annual covered ex-
penses were or are expected to be $5
million or more, a report must be filed.

(4) BE-185, Quarterly Survey of Fi-
nancial Services Transactions Between
U.S. Financial Services Providers and
Foreign Persons:

(i) A BE-185, Quarterly Survey of Fi-
nancial Services Transactions Between
U.S. Financial Services Providers and
Foreign Persons, will be conducted cov-
ering the first quarter of the 2007 cal-
endar year and every quarter there-
after.

(A) Who must report—(1) Mandatory
reporting. Reports are required from
each U.S. person who is a financial
services provider or intermediary, or
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whose consolidated U.S. enterprise in-
cludes a separately organized sub-
sidiary or part that is a financial serv-
ices provider or intermediary, and that
had sales of covered services to foreign
persons that exceeded $20 million for
the previous fiscal year or expects sales
to exceed that amount during the cur-
rent fiscal year, or had purchases of
covered services from foreign persons
that exceeded $15 million for the pre-
vious fiscal year or expects purchases
to exceed that amount during the cur-
rent fiscal year. These thresholds
should be applied to financial services
transactions with foreign persons by
all parts of the consolidated U.S. enter-
prise combined that are financial serv-
ices providers or intermediaries. Be-
cause the thresholds are applied sepa-
rately to sales and purchases, the man-
datory reporting requirement may
apply only to sales, only to purchases,
or to both sales and purchases. Quar-
terly reports for a year may be re-
quired retroactively when it is deter-
mined that the exemption level has
been exceeded.

(1) The determination of whether a
U.S. financial services provider or
intermediary is subject to this manda-
tory reporting requirement may be
based on the judgment of knowledge-
able persons in a company who can
identify reportable transactions on a
recall basis, with a reasonable degree
of certainty, without conducting a de-
tailed records search.

(i) Reporters who file pursuant to
this mandatory reporting requirement
must provide data on total sales and/or
purchases of each of the covered types
of financial services transactions and
must disaggregate the totals by coun-
try.

(2) Voluntary reporting. If a financial
services provider or intermediary, or
all of a firm’s subsidiaries or parts
combined that are financial services
providers or intermediaries, had cov-
ered sales of $20 million or less, or cov-
ered purchases of $15 million or less
during the previous fiscal year, and if
covered sales or purchases are not to
expected to exceed these amounts in
the current fiscal year, a person is re-
quested to provide an estimate of the
total for each type of service for the
most recent quarter. Provision of this
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information is voluntary. The esti-
mates may be based on the reasoned
judgment of the reporting entity. Be-
cause these thresholds apply separately
to sales and purchases, voluntary re-
porting may apply only to sales, only
to purchases, or to both.

(B) BE-185 definition of financial serv-
ices provider. The definition of financial
services provider used for this survey is
identical in coverage to Sector 52 B Fi-
nance and Insurance, and holding com-
panies that own or influence, and are
principally engaged in making manage-
ment decisions for these firms (part of
Sector 55 B Management of Companies
and Enterprises) of the North Amer-
ican Industry Classification System,
United States, 2002. For example, com-
panies and/or subsidiaries and other
separable parts of companies in the fol-
lowing industries are defined as finan-
cial services providers: Depository
credit intermediation and related ac-
tivities (including commercial bank-
ing, savings institutions, credit unions,
and other depository credit intermedi-
ation); nondepository credit intermedi-
ation (including credit card issuing,
sales financing, and other nondeposi-
tory credit intermediation); activities
related to credit intermediation (in-
cluding mortgage and nonmortgage
loan brokers, financial transactions
processing, reserve, and clearinghouse
activities, and other activities related
to credit intermediation); securities
and commodity contracts intermedi-
ation and brokerage (including invest-
ment banking and securities dealing,
securities brokerage, commodity con-
tracts dealing, and commodity con-
tracts brokerage); securities and com-
modity exchanges; other financial in-
vestment activities (including mis-
cellaneous intermediation, portfolio
management, investment advice, and
all other financial investment activi-
ties); insurance carriers; insurance
agencies, brokerages, and other insur-
ance related activities; insurance and
employee benefit funds (including pen-
sion funds, health and welfare funds,
and other insurance funds); other in-
vestment pools and funds (including
open-end investment funds, trusts, es-
tates, and agency accounts, real estate
investment trusts, and other financial
vehicles); and holding companies that
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own, or influence the management de-
cisions of, firms principally engaged in
the aforementioned activities.

(C) Covered types of services. The BE-
185 survey covers the following types of
financial services transactions (pur-
chases and/or sales) between U.S. finan-
cial services providers and foreign per-
sons: Brokerage services related to eq-
uities transactions; other brokerage
services; underwriting and private
placement services; financial manage-
ment services; credit-related services,
except credit card services; credit card
services; financial advisory and cus-
tody services; securities lending serv-
ices; electronic funds transfer services;
and other financial services.

(ii) [Reserved]

(5) BE-45, Quarterly Survey of Insur-
ance Transactions by U.S. Insurance
Companies with Foreign Persons:

(i) A BE-45, Quarterly Survey of In-
surance Transactions by U.S. Insur-
ance Companies with Foreign Persons,
will be conducted covering the first
quarter of the 2004 calendar year and
every quarter thereafter.

(A) Who must report—(1) Mandatory
reporting. Reports are required from
each U.S. insurance company whose
covered transactions with foreign per-
sons exceeded $8 million for the pre-
vious fiscal year or are expected to ex-
ceed that amount during the current
fiscal year. This threshold is applied
separately to each of the eight indi-
vidual types of transactions covered by
the survey rather than to the sum of
the data for all eight types combined.
Quarterly reports for a year may be re-
quired retroactively when it is deter-
mined that the exemption level has
been exceeded.

(2) Voluntary reporting. Reports are
requested from each U.S. insurance
company whose covered transactions
with foreign persons were $8 million or
less for the previous fiscal year and are
not expected to exceed the $8 million
amount during the current fiscal year.
Provision of this information is vol-
untary. The estimates may be based on
recall, without conducting a detailed
records search.

(B) Any person receiving a BE-45 sur-
vey form from BEA must complete all
relevant parts of the form and return
the form to BEA. A person not subject
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to the mandatory reporting require-
ment in paragraph (c)(5)(1)(A) of this
section and is not filing information on
a voluntary basis must only complete
the ‘“‘Determination of reporting sta-
tus” and the ‘‘Certification’ sections
of the survey. This requirement is nec-
essary to ensure compliance with the
reporting requirements and efficient
administration of the survey by elimi-
nating unnecessary followup contact.

(C) Covered insurance transactions.
The transactions covered by this sur-
vey are: reinsurance premiums re-
ceived, reinsurance premiums paid, re-
insurance losses paid, reinsurance
losses recovered, primary insurance
premiums received, primary insurance
losses paid, auxiliary insurance serv-
ices receipts, and auxiliary insurance
services payments. (Auxiliary insur-
ance services include agent’s commis-
sions, insurance brokering and agency
services, insurance consulting services,
evaluation and adjustment services, ac-
tuarial services, salvage administra-
tion services, and regulatory and moni-
toring services on indemnities and re-
covery services.)

(ii) [Reserved]

(6) BE-125, Quarterly Survey of
Transactions in Selected Services and
Intangible Assets with Foreign Per-
sons:

(i) A BE-125, Quarterly Survey of
Transactions in Selected Services and
Intangible Assets with Foreign Per-
sons, will be conducted covering the
first quarter of the 2007 calendar year
and every quarter thereafter.

(A) Who must report—(1) Mandatory
reporting. Reports are required from
each U.S. person that: (a) Had sales of
covered services or intangible assets to
foreign persons that exceeded $6 mil-
lion for the previous fiscal year or are
expected to exceed that amount during
the current fiscal year; or (b) had pur-
chases of covered services or intangible
assets from foreign persons that ex-
ceeded $4 million for the previous fiscal
year or are expected to exceed that
amount during the current fiscal year.
Because the thresholds are applied sep-
arately to sales and purchases, the
mandatory reporting requirement may
apply only to sales, only to purchases,
or to both sales and purchases. Quar-
terly reports for a year may be re-
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quired retroactively when it is deter-
mined that the exemption level has
been exceeded.

(2) Voluntary reporting. Reports are
requested from each U.S. person that
had sales of covered services or intan-
gible assets to foreign persons that
were $6 million or less for the previous
fiscal year and are expected to be less
than or equal to that amount during
the current fiscal year, or had pur-
chases of covered services or intangible
assets from foreign persons that were
$4 million or less for the previous fiscal
year and are expected to be less than or
equal to that amount during the cur-
rent fiscal year. Provision of this infor-
mation is voluntary. The estimates
may be based on recall, without con-
ducting a detailed records search. Be-
cause these thresholds apply separately
to sales and purchases, voluntary re-
porting may apply only to sales, only
to purchases, or to both.

(B) Any person receiving a BE-125
survey form from BEA must complete
all relevant parts of the form and re-
turn the form to BEA. A person that is
not subject to the mandatory reporting
requirement in paragraph (c)(6)(i)(A)(1)
of this section and is not filing infor-
mation on a voluntary basis must com-
plete Parts 1 and 2 of the survey. This
requirement is necessary to ensure
compliance with the reporting require-
ments and efficient administration of
the survey by eliminating unnecessary
follow-up contact.

(C) Covered services and intangible as-
sets. The BE-125 survey is intended to
collect information on U.S. inter-
national trade in all types of services
and intangible assets for which infor-
mation is not collected in other BEA
surveys and is not available to BEA
from other sources. The major types of
services transactions not covered by
the BE-125 survey are travel, transpor-
tation, insurance (except for purchases
of primary insurance), financial serv-
ices (except for purchases by non-finan-
cial firms), and expenditures by stu-
dents and medical patients who are
studying or seeking treatment in a
country different from their country of
residence. Covered services are: Adver-
tising services; accounting, auditing,
and bookkeeping services; auxiliary in-
surance services; computer and data
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processing services; construction serv-
ices; data base and other information
services; educational and training serv-
ices; engineering, architectural, and
surveying services; financial services
(purchases only, by companies or parts
of companies that are not financial
services providers); industrial engi-
neering services; industrial-type main-
tenance, installation, alteration, and
training services; legal services; man-
agement, consulting, and public rela-
tions services (including allocated ex-
penses); merchanting services (sales
only); mining services; operational
leasing services; other trade-related
services; performing arts, sports, and
other live performances, presentations,
and events; premiums paid on pur-
chases of primary insurance; losses re-
covered on purchases of primary insur-
ance; research, development, and test-
ing services; telecommunications serv-
ices; and other selected services.
“Other selected services’” includes, but
is not limited to: Agricultural services;
account collection services; disburse-
ments to fund news-gathering costs of
broadcasters; disbursements to fund
news-gathering costs of print media;
disbursements to fund production costs
of motion pictures; disbursements to
fund production costs of broadcast pro-
gram material other than news; dis-
bursements to maintain government
tourism and business promotion of-
fices; disbursements for sales pro-
motion and representation; disburse-
ments to participate in foreign trade
shows (purchases only); employment
agencies and temporary help supply
services; language translation services;
mailing, reproduction, and commercial
art; management of health care facili-
ties; salvage services; satellite photog-
raphy and remote sensing/satellite im-
agery services; security services; space
transport (includes satellite launches,
transport of goods and people for sci-
entific experiments, and space pas-
senger transport); transcription serv-
ices; and waste treatment and
depollution services. The intangible as-
sets covered by the BE-125 survey are
rights related to: Industrial processes
and products; books, compact discs,
audio tapes and other copyrighted ma-
terial and intellectual property; trade-
marks, brand names, and signatures;
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performances and events pre-recorded
on motion picture film and television
tape, including digital recording;
broadcast and recording of live per-
formances and events; general use com-
puter software; business format fran-
chising fees; and other intangible as-

sets, including indefeasible rights of
users.

(ii) [Reserved]

(7) BE-150, Quarterly Survey of

Cross-Border Credit, Debit, and Charge
Card Transactions:

(i) A BE-150, Quarterly Survey of
Cross-Border Credit, Debit, and Charge
Card Transactions will be conducted
covering the first quarter of the 2009
calendar year and every quarter there-
after.

(A) Who must report. A BE-150 report
is required from each U.S. company
that operates networks for clearing
and settling credit card transactions
made by U.S. cardholders in foreign
countries and by foreign cardholders in
the United States. Each reporting com-
pany must complete all applicable
parts of the BE-150 form before trans-
mitting it to BEA. Issuing banks, ac-
quiring banks, and individual card-
holders are not required to report.

(B) Covered transactions. The BE-150
survey collects aggregate information
on the use of credit, debit, and charge
cards by U.S. cardholders when trav-
eling abroad and foreign cardholders
when traveling in the United States.
Data are collected by the type of trans-
action, by type of card, by spending
category, and by country.

(ii) [Reserved]

[61 FR 7772, Mar. 6, 1986, as amended at 59 FR
53935, Oct. 27, 1994; 68 FR 69956, Dec. 16, 2003;
68 FR 75409, 75411, Dec. 31, 2003; 69 FR 50064,
Aug. 13, 2004; 70 FR 48271, Aug. 17, 2005; 72 FR
5168, 5170, Feb. 5, 2007; 74 FR 15844, Apr. 8,
2009; 74 FR 41036, Aug. 14, 2009; 75 FR 35290,
June 22, 2010]

§801.10 Rules and regulations for the
BE-120, Benchmark Survey of
Transactions in Selected Services
and Intangible Assets with Foreign
Persons.

The BE-120, Benchmark Survey of
Transactions in Selected Services and
Intangible Assets with Foreign Per-
sons, will be conducted covering fiscal
year 2006 and every fifth year there-
after. All legal authorities, provisions,
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definitions, and requirements con-
tained in §801.1 through 801.9(a) are ap-
plicable to this survey. Additional
rules and regulations for the BE-120
survey are given in paragraphs (a)
through (c¢) of this section. More de-
tailed instructions and descriptions of
the individual types of transactions
covered are given on the report form
itself.

(a) The BE-120 survey consists of two
parts and three schedules. Part I re-
quests information needed to deter-
mine whether a report is required and
which schedules apply. Part II requests
information about the reporting enti-
ty. Each of the three schedules covers
one or more types of transactions and
is to be completed only if the U.S. re-
porter has transactions of the type(s)
covered by the particular schedule.

(b) Who must report—(1) Mandatory re-
porting. A BE-120 report is required
from each U.S. person that had sales to
foreign persons that exceeded $2 mil-
lion during the fiscal year covered of
any of the types of services or intan-
gible assets listed in paragraph (c) of
this section, or had purchases from for-
eign persons that exceeded $1 million
during the fiscal year covered of any of
the types of services or intangible as-
sets listed in paragraph (c) of this sec-
tion.

(i) The determination of whether a
U.S. person is subject to this manda-
tory reporting requirement may be
judgmental, that is, based on the judg-
ment of knowledgeable persons in a
company who can identify reportable
transactions on a recall basis, with a
reasonable degree of certainty, without
conducting a detailed records search.
Because the reporting threshold ($2
million for sales and $1 million for pur-
chases) applies separately to sales and
purchases, the mandatory reporting re-
quirement may apply only to sales,
only to purchases, or to both sales and
purchases.

(ii) U.S. persons that file pursuant to
this mandatory reporting requirement
must complete Parts I and II of Form
BE-120 and all applicable schedules.
The total amounts of transactions ap-
plicable to a particular schedule are to
be entered in the appropriate column(s)
and, except for sales of merchanting
services, these amounts must be dis-
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tributed among the countries involved
in the transactions. For sales of
merchanting services, the data are not
required to be reported by individual
foreign country, although this informa-
tion may be provided voluntarily.

(iii) Application of the exemption
levels to each covered transaction is
indicated on the schedule for that par-
ticular type of transaction. It should
be noted that an item other than sales
or purchases may be used as the meas-
ure of a given type of transaction for
purposes of determining whether the
threshold for mandatory reporting of
the transaction is exceeded.

(2) Voluntary reporting. If, during the
fiscal year covered, the U.S. person’s
total transactions (either sales or pur-
chases) in any of the types of trans-
actions listed in paragraph (c) of this
section are $2 million or less for sales
or $1 million or less for purchases, the
U.S. person is requested to provide an
estimate of the total for each type of
transaction. Provision of this informa-
tion is voluntary. The estimates may
be judgmental, that is, based on recall,
without conducting a detailed records
search. Because the exemption thresh-
old applies separately to sales and pur-
chases, the voluntary reporting option
may apply only to sales, only to pur-
chases, or to both sales and purchases.

(3) Any U.S. person that receives the
BE-120 survey form from BEA, but is
not reporting data in either the manda-
tory or voluntary section of the form,
must nevertheless provide information
on the reason for not reporting. This
requirement is necessary to ensure
compliance with reporting require-
ments and efficient administration of
the Act by eliminating unnecessary
follow-up contact.

(c) Covered types of services and intan-
gible assets. The BE-120 survey is in-
tended to collect information on U.S.
international trade in all types of serv-
ices and intangible assets for which in-
formation is not collected in other
BEA surveys and is not available to
BEA from other sources. The major
types of services transactions not cov-
ered by the BE-120 survey are travel,
transportation, insurance (except for
purchases of primary insurance), finan-
cial services (except for purchases by
non-financial firms), and expenditures
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by students and medical patients who
are studying or seeking treatment in a
country different from their country of
residence. Covered services are: Adver-
tising services; accounting, auditing,
and bookkeeping services; auxiliary in-
surance services; computer and data
processing services; construction serv-
ices; data base and other information
services; educational and training serv-
ices; engineering, architectural, and
surveying services; financial services
(purchases only, by companies or parts
of companies that are not financial
services providers); industrial engi-
neering services; industrial-type main-
tenance, installation, alteration, and
training services; legal services; man-
agement, consulting, and public rela-
tions services (including allocated ex-
penses); merchanting services (sales
only); mining services; operational
leasing services; other trade-related
services; performing arts, sports, and
other live performances, presentations,
and events; premiums paid on pur-
chases of primary insurance; losses re-
covered on purchases of primary insur-
ance; research, development, and test-
ing services; telecommunications serv-
ices; and other selected services.
“Other selected services’ includes, but
is not limited to: Account collection
services; disbursements to fund news-
gathering costs of broadcasters; dis-
bursements to fund news-gathering
costs of print media; disbursements to
fund production costs of motion pic-
tures; disbursements to fund produc-
tion costs of broadcast program mate-
rial other than news; disbursements to
maintain government tourism and
business promotion offices; disburse-
ments for sales promotion and rep-
resentation; disbursements to partici-
pate in foreign trade shows (purchases
only); employment agencies and tem-
porary help supply services; language
translation services; mailing, reproduc-
tion, and commercial art; medical serv-
ices (non-patient—e.g., laboratory or
diagnostic services); salvage services;
satellite photography and remote sens-
ing/satellite imagery services; security
services; space transport (includes sat-
ellite launches, transport of goods and
people for scientific experiments, and
space passenger transport); tran-
scription services; and waste treatment
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and depollution services. The intan-
gible assets covered by the BE-120 sur-
vey are rights related to: Industrial
processes and products; books, compact
discs, audio tapes and other copy-
righted material and intellectual prop-
erty; trademarks, brand names, and
signatures; performances and events
pre-recorded on motion picture film
and television tape, including digital
recording; broadcast and recording of
live performances and events; general
use computer software; business format
franchising fees; and other intangible
assets, including indefeasible rights of
users.

[71 FR 75419, Dec. 15, 2006]

EFFECTIVE DATE NOTE: At 76 FR 76031, Dec.
6, 2011, §801.10 was revised, effective Jan. 5,
2012. For the convenience of the user, the re-
vised text is set forth as follows:

§801.10 Rules and regulations for the BE-
120, Benchmark Survey of Transactions
in Selected Services and Intellectual
Property with Foreign Persons.

The BE-120, Benchmark Survey of Trans-
actions in Selected Services and Intellectual
Property with Foreign Persons, will be con-
ducted covering fiscal year 2011 and every
fifth year thereafter. All legal authorities,
provisions, definitions, and requirements
contained in section 801.1 through 801.9(a)
are applicable to this survey. Additional
rules and regulations for the BE-120 survey
are given in paragraphs (a) through (c) of
this section. More detailed instructions and
descriptions of the individual types of trans-
actions covered are given on the report form
itself.

(a) The BE-120 survey consists of two parts
and six schedules. Part I requests informa-
tion needed to contact the respondent and
the reporting period. Part II requests infor-
mation needed to determine whether a re-
port is required and information about the
reporting entity. Each of the six schedules
covers one or more types of transactions and
is to be completed only if the U.S. reporter
has transactions of the type(s) covered by
the particular schedule.

(b) Who must report—(1) Mandatory report-
ing. A BE-120 report is required from each
U.S. person that had sales to foreign persons
that exceeded $2 million during the fiscal
year covered of any of the types of services
or intellectual property listed in paragraph
(c) of this section, or had purchases from for-
eign persons that exceeded $1 million during
the fiscal year covered of any of the types of
services or intellectual property listed in
paragraph (c) of this section. Because the re-
porting threshold ($2 million for sales and $1
million for purchases) applies separately to
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sales and purchases, the mandatory report-
ing requirement may apply only to sales,
only to purchases, or to both sales and pur-
chases.

(i) The determination of whether a U.S.
person is subject to this mandatory report-
ing requirement may be judgmental, that is,
based on the judgment of knowledgeable per-
sons in a company who can identify report-
able transactions on a recall basis, with a
reasonable degree of certainty, without con-
ducting a detailed records search.

(ii) U.S. persons that file pursuant to this
mandatory reporting requirement must com-
plete Parts I and II of Form BE-120 and all
applicable schedules. The total values of
transactions applicable to schedules A, B,
and C are to be entered in the appropriate
column(s) and, except for sales of
merchanting services, these amounts must
be distributed among the countries involved
in the transactions. For sales of merchanting
services, the data are not required to be re-
ported by individual foreign country, al-
though this information may be provided
voluntarily. Schedule D is to be completed
by a U.S. person who engages in contract
manufacturing services transactions with
foreign persons. Schedule E is to be com-
pleted by a U.S. person who engages in intel-
lectual property transactions with foreign
persons. Schedule F is to be completed by
U.S. persons who engage in merchanting
services transactions with foreign persons.

(iii) Application of the exemption levels to
each covered transaction is indicated on the
schedule for that particular type of trans-
action. It should be noted that an item other
than sales or purchases may be used as the
measure of a given type of transaction for
purposes of determining whether the thresh-
old for mandatory reporting of the trans-
action is exceeded.

(2) Voluntary reporting. If, during the fiscal
year covered, the U.S. person’s total trans-
actions (either sales or purchases) in any of
the types of transactions listed in paragraph
(c) of this section are $2 million or less for
sales or $1 million or less for purchases, the
U.S. person is requested to provide an esti-
mate of the total for each type of trans-
action. Provision of this information is vol-
untary. The estimates may be judgmental,
that is, based on recall, without conducting
a detailed records search. Because the ex-
emption threshold applies separately to sales
and purchases, the voluntary reporting op-
tion may apply only to sales, only to pur-
chases, or to both sales and purchases.

(3) Any U.S. person that receives the BE-
120 survey form from BEA, but is not subject
to the mandatory reporting requirements
and chooses not to report voluntarily, must
file an exemption claim by completing pages
one through five of the BE-120 survey and re-
turning it to BEA. This requirement is nec-
essary to ensure compliance with reporting
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requirements and efficient administration of
the Act by eliminating unnecessary follow-
up contact.

(c) Covered types of services. The services
covered by the BE-120 include sales and pur-
chases for the following transactions (trans-
action types 1-8 include rights to use, rights
to distribute, or outright sales or purchases):

(1) Rights related to industrial processes
and products;

(2) Rights related to books, CD’s, digital
music, etc.;

(3) Rights related to trademarks;

(4) Rights related to performances and
events pre-recorded on motion picture film
and TV tape (including digital recordings);

(5) Rights related to broadcast and record-
ing of live performances and events;

(6) Rights related to general use computer
software;

(7) Business format franchising fees;

(8) Other intellectual property;

(9) Accounting, auditing, and bookkeeping
services;

(10) Advertising services;

(11) Auxiliary insurance services;

(12) Computer and data processing services;

(13) Construction services;

(14) Data base and other information serv-
ices;

(15) Educational and training services;

(16) Engineering, architectural, and sur-
veying services;

(17) Financial services (purchases only);

(18) Industrial engineering services;

(19) Industrial-type maintenance, installa-
tion, alteration, and training services;

(20) Legal services;

(21) Management, consulting, and public
relations services (includes expenses allo-
cated to/from a parent and its affiliates);

(22) Merchanting services;

(23) Mining services;

(24) Operational leasing services;

(26) Trade-related services, other than
merchanting services;

(26) Performing arts, sports, and other live
performances, presentations, and events;

(27) Premiums paid on primary insurance
(payments only);

(28) Losses recovered on primary insur-
ance;

(29) Research and development services;

(30) Telecommunications services;

(31) Agricultural services;

(32) Contract manufacturing services;

(33) Disbursements to fund production
costs of motion pictures;

(34) Disbursements to fund news-gathering
costs and production costs of program mate-
rial other than news;

(35) Waste treatment and depollution serv-
ices; and

(36) Other selected services.
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§801.11 Rules and regulations for the
BE-140, Benchmark Survey of In-
surance Transactions by U.S. Insur-
ance Companies with Foreign Per-
sons.

(a) The BE-140, Benchmark Survey of
Insurance Transactions by U.S. Insur-
ance Companies with Foreign Persons,
will be conducted covering calendar
yvear 2008 and every fifth year there-
after. All legal authorities, provisions,
definitions, and requirements con-
tained in §801.1 through §801.9(a) are
applicable to this survey. More de-
tailed instructions and descriptions of
the individual types of transactions
covered are given on the report form
itself. The BE-140 consists of three
parts and two schedules. Part 1 re-
quests information on whom to consult
concerning questions about the report
and the certification section. Part 2 re-
quests information about the reporting
insurance company. Part 3 requests in-
formation needed to determine whether
a report is required, the types of trans-
actions that would be reported, and
which schedules apply. Each of the two
schedules covers the types of insurance
services to be reported and the owner-
ship relationship between the U.S. in-
surance company and foreign
transactor and is to be completed only
if the U.S. insurance company has
transactions of the types covered by
the particular schedule.

(b) Who must report—(1) Mandatory re-
porting. A BE-140 report is required
from each U.S. insurance company
with respect to the transactions listed
below, if any of the eight items was
greater than $2 million or less than
negative $2 million for the calendar
year covered by the survey on an ac-
crual basis:

(i) Premiums earned, and

(ii) Losses, on reinsurance assumed,;

(iii) Premiums incurred, and

(iv) Losses, on reinsurance ceded;

(v) Premiums earned, and

(vi) Losses, on primary
sold;

(vii) Sales of, and

(viii) Purchases of, auxiliary insur-
ance services.

U.S. insurance companies that file pur-
suant to this mandatory reporting re-
quirement must complete parts 1
through 3 of Form BE-140 and all appli-

insurance
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cable schedules. The total amounts of
transactions applicable to a particular
schedule are to be entered in the appro-
priate column(s) and these amounts
must be distributed among the coun-
tries involved in the transactions.

(2) Voluntary reporting. If, during the
calendar year covered, the U.S. insur-
ance company’s transactions do not ex-
ceed the exemption level for any of the
types of transactions covered by the
survey, the U.S. person is requested to
provide an estimate of the total for
each type of transaction. Submission of
this information is voluntary. The esti-
mates may be judgmental, that is,
based on recall, without conducting a
detailed records search.

(3) Any U.S. insurance company that
receives the BE-140 survey form from
BEA, but is not reporting data in ei-
ther the mandatory or voluntary sec-
tion of the form, must complete Parts
1 through 3 of the survey. This require-
ment is necessary to ensure compliance
with reporting requirements and effi-
cient administration of the Act by
eliminating unnecessary follow-up con-
tact.

(c) Covered types of insurance trans-
actions. The BE-140 survey is intended
to collect information on U.S. inter-
national insurance transactions. The
types of insurance transactions covered
are: Reinsurance assumed from or
ceded to insurance companies resident
abroad, primary insurance sold to for-
eign persons, and receipts and pay-
ments of auxiliary insurance services.

[74 FR 41036, Aug. 14, 2009. Redesignated at 75
FR 35290, June 22, 2010]

§801.12 Rules and regulations for the
BE-180, Benchmark Survey of Fi-
nancial Services Transactions be-
tween U.S. Financial Services Pro-
viders and Foreign Persons.

(a) The BE-180, Benchmark Survey of
Financial Services Transactions be-
tween U.S. Financial Services Pro-
viders and Foreign Persons, will be
conducted beginning with fiscal year
2009 and every fifth year thereafter.
More detailed instructions are given on
the report forms and instructions.

(b) Who must report—(1) Mandatory re-
porting. A report is required from each
U.S. person that is a financial services
provider or intermediary, or whose
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consolidated U.S. enterprise includes a
separately organized subsidiary, or
part, that is a financial services pro-
vider or intermediary, and that had
transactions (either sales or purchases)
directly with foreign persons in all fi-
nancial services combined in excess of
$3,000,000 during its fiscal year covered
by the survey on an accrual basis. The
$3,000,000 threshold should be applied to
financial services transactions with
foreign persons by all parts of the con-
solidated TU.S. enterprise combined
that are financial services providers or
intermediaries. Because the $3,000,000
threshold applies separately to sales
and purchases, the mandatory report-
ing requirement may apply only to
sales, only to purchases, or to both.

(i) The determination of whether a
U.S. financial services provider or
intermediary is subject to this manda-
tory reporting requirement may be
based on the judgment of knowledge-
able persons in a company who can
identify reportable transactions on a
recall basis, with a reasonable degree
of certainty, without conducting a de-
tailed manual records search.

(ii) Reporters that file pursuant to
this mandatory reporting requirement
must provide data on total sales and/or
purchases of each of the covered types
of financial services transactions and
must disaggregate the totals by coun-
try and by relationship to the foreign
transactor (foreign affiliate, foreign
parent group, or unaffiliated).

(2) Voluntary reporting. If, during the
fiscal year covered, sales or purchases
of financial services by a firm that is a
financial services provider or inter-
mediary, or by a firm’s subsidiaries, or
parts, combined that are financial serv-
ices providers or intermediaries, are
$3,000,000 or less, the U.S. person is re-
quested to provide an estimate of the
total for each type of service. However,
submission of this information is vol-
untary. Because the $3,000,000 threshold
applies separately to sales and pur-
chases, this voluntary reporting option
may apply to sales, to purchases, or to
both.

(3) Exemption claims. Entities that re-
ceive the BE-180 survey but are not
subject to the mandatory reporting re-
quirements and choose not to report
data voluntarily must file an exemp-

19

§801.12

tion claim by completing pages one
through five of the BE-180 survey and
returning them to BEA.

(c) BE-180 definition of financial serv-
ices provider. The definition of financial
services provider used for this survey is
identical to the definition of the term
as used in the North American Indus-
try Classification System, TUnited
States, 2007, Sector 52-Finance and In-
surance, and holding companies that
own or influence, and are principally
engaged in making management deci-
sions for these firms (part of Sector 55—
Management of Companies and Enter-
prises). For example, companies and/or
subsidiaries and other separable parts
of companies in the following indus-
tries are defined as financial services
providers: Depository credit intermedi-
ation and related activities (including
commercial banking, savings institu-
tions, credit unions, and other deposi-
tory credit intermediation); non-depos-
itory credit intermediation (including
credit card issuing, sales financing, and
other non-depository credit intermedi-
ation); activities related to credit
intermediation (including mortgage
and nonmortgage loan brokers, finan-
cial transactions processing, reserve,
and clearinghouse activities, and other
activities related to credit intermedi-
ation); securities and commodity con-
tracts intermediation and brokerage
(including investment banking and se-
curities dealing, securities brokerage,
commodity contracts and dealing, and
commodity contracts brokerage); secu-
rities and commodity exchanges; other
financial investment activities (includ-
ing miscellaneous intermediation,
portfolio management, investment ad-
vice, and all other financial investment
activities); insurance carriers; insur-
ance agencies, brokerages, and other
insurance related activities; insurance
and employee benefit funds (including
pension funds, health and welfare
funds, and other insurance funds);
other investment pools and funds (in-
cluding open-end investment funds,
trusts, estates, and agency accounts,
real estate investment trusts, and
other financial vehicles); and holding
companies that own, or influence the
management decisions of, firms prin-
cipally engaged in the aforementioned
activities.
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(d) Covered types of services. The BE—-
180 survey covers the following types of
financial services transactions (sales or
purchases) between U.S. financial com-
panies and foreign persons: Brokerage
services related to equity transactions;
other brokerage services; underwriting
and private placement services; finan-
cial management services; credit-re-
lated services, except credit card serv-
ices; credit card services; financial ad-
visory and custody services; securities
lending services; electronic funds
transfer services; and other financial
services.

[75 FR 35290, June 22, 2010]

PART 806—DIRECT INVESTMENT
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AUTHORITY: 5 U.S.C. 301; 22 U.S.C. 3101-3108;
E.O. 11961 (3 CFR, 1977 Comp., p. 86), as
amended by E.O. 12318 (3 CFR, 1981 Comp., p.
173); E.O. 12518 (3 CFR, 1985 Comp., p. 348).

SOURCE: 42 FR 64315, Dec. 22, 1977, unless
otherwise noted.

§806.1 Purpose.

The purpose of this part is to set
forth the rules and regulations nec-
essary to carry out the data collection
program and analyses concerning di-
rect investment as required by, or pro-
vided for in, the International Invest-
ment Survey Act of 1976 (Pub. L. 94-472,
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90 Stat. 2059, 22 U.S.C. 3101 to 3108),
hereinafter ‘“‘the Act’’. The overall pur-
pose of the Act is to provide com-
prehensive and reliable information
pertaining to international invest-
ment, including direct investment, and
to do so with a minimum of burden on
respondents and with no unnecessary
duplication of effort.

§806.2

In accordance with section 5(b)(1) of
the Act (22 U.S.C. 3104) persons subject
to the jurisdiction of the United States
shall maintain any information (in-
cluding journals or other books of
original entry, minute books, stock
transfer records, lists of shareholders,
or financial statements) which is essen-
tial for carrying out the surveys and
studies provided for by the Act.

Recordkeeping requirements.

§806.3 Reporting requirements.

(a) In accordance with section 5 (b)(2)
of the Act (22 U.S.C. 3104) persons sub-
ject to the jurisdiction of the United
States shall furnish, under oath, any
report containing information which is
determined to be necessary to carry
out the surveys and studies provided
for by the Act.

(b) Such reports may be required
from among others, U.S. persons which
have direct investment abroad, U.S.
persons in which foreign persons have
direct investment, U.S. intermediaries,
and U.S. persons which assist or inter-
vene in the purchase or sale of direct
investment interests, such as real es-
tate brokers and brokerage houses act-
ing as managers of tender offers.

§806.4 Response required.

Reports, as specified below, are re-
quired from all persons coming within
the reporting requirements, whether or
not they are contacted by BEA. In ad-
dition, any person BEA contacts, ei-
ther by sending them report forms or
buy written inquiry concerning the
person’s being subject to the reporting
requirements of a survey conducted
pursuant to this part must respond in
writing. The reponse must be made by
filing the properly completed report
form, or by submitting in writing, or
within 30 days of being contacted, a
valid exemption claim (including the
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situation where the statistical data re-
quested on the form are not applicable)
or by certifying in writing to the fact
that the person has no direct invest-
ments within the purview of the Act or
the regulations contained herein. This
requirement is necessary to ensure
compliance with reporting require-
ments and efficient administration of
the Act.

§806.5 Confidentiality.

Information collected pursuant to
§806.3 is confidential (see section 5(c) of
the Act, 22 U.S.C. 3104).

(a) Access to this information shall
be available only to officials and em-
ployees (including consultants and con-
tractors and their employees) of agen-
cies designated by the President to per-
form functions under the Act.

(b) Subject to paragraph (d) of this
section, the President may authorize
the exchange of information between
agencies or officials designated to per-
form functions under the Act.

(c) Nothing in this part shall be con-
strued to require any Federal Agency
to disclose information otherwise pro-
tected by law.

(d) This information shall be used
solely for analytical or statistical pur-
poses or for a proceeding under §806.6.

(e) No official or employee (including
consultants and contractors and their
employees) shall publish or make
available to any other person any in-
formation collected under the Act in
such a manner that the person to
whom the information relates can be
specifically identified.

(f) Reports and copies of reports pre-
pared pursuant to the Act are confiden-
tial and their submission or disclosure
shall not be compelled by any person
without the prior written permission of
the person filing the report and the
customer of such person where the in-
formation supplied is identifiable as
being derived from the records of such
customer.

§806.6 Penalties.

(a) Whoever fails to furnish any in-
formation required by the Act or re-
quired by §806.3 or to comply with any
other rule, regulation, order or instruc-
tion promulgated under the Act may be
subject to a civil penalty not exceeding
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$10,000 in a proceeding brought in an
appropriate United States court and to
injunctive relief commanding such per-
son to comply, or both (see section 6(a)
and (b) of the Act, 22 U.S.C. 3105).

(b) Whoever willfully fails to submit
any information required by the Act or
required by §806.3 or willfully violates
any other rule, regulation, order or in-
struction promulgated under the Act,
upon conviction, shall be fined not
more than $10,000 and, if an individual,
may be imprisioned for not more than
one year, or both. Any officer, director,
employee, or agent of any corporation
who knowingly participates in such
violation, upon conviction, may be
punished by a like fine, imprisonment,
or both (see section 6(c) of the Act, 22
U.S.C. 31056).

(c) Any person who willfully violates
§806.5 relating to confidentiality, shall,
upon conviction, be fined not more
than $10,000, in addition to any other
penalty imposed by law (see section
5(d) of the Act, 22 U.S.C. 3104).

§806.7 General definitions.

(a) United States, when used in a geo-
graphic sense, means the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, and all

territories and possessions of the
United States.
(b) Foreign, when used in a geo-

graphic sense, means that which is sit-
uated outside the United States or
which belongs to or is characteristic of
a country other than the TUnited
States;

(c) Person means any individual,
branch, partnership, associated group,
association, estate, trust, corporation,
or other organization (whether or not
organized under the laws of any State),
and any government (including a for-
eign government, the TUnited States
Government, a State or local govern-
ment, and any agency, corporation, fi-
nancial institution, or other entity or
instrumentality thereof, including a
government sponsored agency);

(d) United States person means any
person resident in the United States or
subject to the jurisdiction of the
United States;

(e) Foreign person means any person
resident outside the United States or
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subject to the jurisdiction of a country
other than the United States;

(f) Business enterprise means any or-
ganization, association, branch, or ven-
ture which exists for profitmaking pur-
poses or to otherwise secure economic
advantage, and any ownership of any
real estate;

(g) Parent means a person of one
country who, directly or indirectly,
owns or controls 10 per centum or more
of the voting stock of an incorporated
business enterprise, or an equivalent
ownership interest in an unincor-
porated business enterprise, which is
located outside that country;

(h) Affiliate means a business enter-
prise located in one country which is
directly or indirectly owned or con-
trolled by a person of another country
to the extent of 10 per centum or more
of its voting stock for an incorporated
business or an equivalent interest for
an unincorporated business, including
a branch;

(1) International investment means (1)
the ownership or control, directly or
indirectly, by contractual commitment
or otherwise, by foreign persons of any
interest in property in the United
States, or of stock, other securities, or
short- and long-term debt obligations
of a United States person, and (2) the
ownership or control, directly or indi-
rectly, by contractual commitment or
otherwise, by United States persons of
any interest in property outside the
United States, or of stock, other secu-
rities, or short- and long-term debt ob-
ligations of a foreign person;

(j) Direct investment means the owner-
ship or control, directly or indirectly,
by one person of 10 per centum or more
of the voting securities of an incor-
porated business enterprise or an
equivalent interest in an unincor-
porated business enterprise;

(k) Portfolio investment means any
international investment which is not
direct investment;

(1) Associated group means two or
more persons who, by the appearance
of their actions, by agreement, or by
an understanding, exercise their voting
privileges in a concerted manner to in-
fluence the management of a business
enterprise. Each of the following are
deemed to be an associated group:

(1) Members of the same family,
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(2) A business enterprise and one or
more of its officers and directors,

(3) Members of a syndicate or joint
venture, or

(4) A corporation and its domestic
subsidiaries;

(m) Branch means the operations or
activities conducted by a person in a
different location in its own name
rather than through an incorporated
entity; and

(n) Intermediary means an agent,
nominee, manager, custodian, trust, or
any person acting in a similar capac-
ity.

[42 FR 64315, Dec. 22, 1977, as amended at 43
FR 54624, Nov. 22, 1978; 46 FR 23226, Apr. 24,
1981]

§806.8 Real estate.

Residential real estate held exclu-
sively for personal use and not for prof-
itmaking purposes is not subject to the
reporting requirements of this part. A
residence which was an owner’s pri-
mary residence that is then leased by
the owner while outside his/her coun-
try of usual residence but which the
owner intends to reoccupy, is consid-
ered real estate held for personal use.
Ownership of residential real estate by
a corporation whose sole purpose is to
hold the real estate and where the real
estate is for the personal use of the in-
dividual owner(s) of the corporation, is
considered real estate held for personal
use. If a business enterprise, otherwise
required to report, is in the form of
real property not identifiable by name,
reports are required to be filed by and
in the name of the beneficial owner, or
in the name of such beneficial owner by
the intermediary of such beneficial
owner.

[46 FR 23226, Apr. 24, 1981]

§806.9 Airlines and ship operators.

Foreign stations, ticket offices, and
terminal and port facilities of U.S. air-
lines and ship operators; and U.S. sta-
tions, ticket offices, and terminal and
port facilities of foreign airlines and
ship operators; which provide services
only to their own operations are ex-
empted from being reported. Reports
are required when such affiliates
produce significant revenues from serv-
ices provided to unaffiliated persons.
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§806.10 Determining place of resi-
dence and country of jurisdiction of
individuals.

An individual will be considered a
resident of, and subject to the jurisdic-
tion of, the country in which phys-
ically located, subject to the following
qualifications:

(a) Individuals who reside, or expect
to reside, outside their country of citi-
zenship for less than one year are con-
sidered to be residents of their country
of citizenship.

(b) Individuals who reside, or expect
to reside, outside their country of citi-
zenship for one year or more are con-
sidered to be residents of the country
in which they are residing, except as
provided in paragraph (c) of this sec-
tion.

(c) Notwithstanding paragraph (b) of
this section, if an owner or employee of
a business enterprise resides outside
the country of location of the enter-
prise for one year or more for the pur-
pose of furthering the business of the
enterprise, and the country of the busi-
ness enterprise is the country of citi-
zenship of the owner then such owner
or employee shall nevertheless be con-
sidered a resident of the country of
citizenship provided there is the intent
to return within a reasonable period of
time.

(d) Individuals and members of their
immediate families who are residing
outside their country of citizenship as
a result of employment by the govern-
ment of that country—diplomats, con-
sular officials, members of the armed
forces, etc.—are considered to be resi-
dents of their country of citizenship.

§806.11 Estates,
mediaries.

(a) An estate, either U.S. or foreign,
is a person and therefore may have di-
rect investment, and the estate, not
the beneficiary, is considered to be the
owner.

(b) A trust, either U.S. or foreign, is
a person, but is not a business enter-
prise. The trust shall be considered the
same as an intermediary and reporting
should be as outlined in paragraph (c)
of this section. For reporting purposes,
the beneficiary(ies) of the trust, or the
creator(s) of the trust in the situation
detailed below or if there is, or may be,

trusts, and inter-
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a reversionary interest, shall be consid-
ered to be the owner(s) of the invest-
ments of the trust for determining the
existence of direct investment. Where a
corporation or other organization cre-
ates a trust designating its share-
holders or members as beneficiaries,
the creating corporation or organiza-
tion shall be deemed to be the owner of
the investments of the trust, or suc-
ceeding trusts where the presently ex-
isting trust has evolved out of a prior
trust, for the purposes of determining
the existence and reporting of direct
investment.

This procedure is adopted in order to
fulfill the statistical purposes of this
part and does not imply that control
over an enterprise owned or controlled
by a trust is, or can be, exercised by
the beneficiary(ies) or creator(s).

(c) Intermediary. (1) If a particular
U.S. direct investment abroad is held,
administered, or managed by a U.S.
intermediary, such intermediary shall
be responsible for reporting the re-
quired information for, and in the
name of, its principal or shall instruct
the principal to submit the required in-
formation. Upon instructing the prin-
cipal, the intermediary shall be re-
leased from further liability to report
provided it has informed this bureau of
the date such instructions were given
and the name and address of the prin-
cipal, and has supplied the principal
with any information in the possession
of, or which can be secured by, the
intermediary, that is necessary to per-
mit the principal to complete the re-
quired reports. When acting in the ca-
pacity of an intermediary, the ac-
counts or transactions of the TU.S.
intermediary with the foreign affiliate
shall be considered as accounts or
transactions of the U.S. principal with
the foreign affiliate. To the extent such
transactions or accounts are unavail-
able to the principal, they may be re-
quired to be reported by the inter-
mediary.

(2) If a U.S. person holds a foreign af-
filiate through a foreign intermediary,
the U.S. person will be considered to
own the foreign affiliate directly and
all accounts or transactions of the U.S.
person with the intermediary will be
considered to be with the foreign affil-
iate.
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(3) If a particular foreign direct in-
vestment in the United States is held,
exercised, administered, or managed by
a U.S. intermediary for the foreign
beneficial owner, such intermediary
shall be responsible for reporting the
required information for, and in the
name of, the U.S. affiliate, and shall re-
port on behalf of the U.S. affiliate or
shall instruct the U.S. affiliate to sub-
mit the required information. Upon so
instructing the U.S. affiliate, the inter-
mediary shall be released from further
liability to report provided it has in-
formed this Bureau of the date such in-
structions were given and the name
and address of the U.S. affiliate, and
has supplied the U.S. affiliate with any
information in the possession of, or
which can be secured by, the inter-
mediary that is necessary to permit
the U.S. affiliate to complete the re-
quired reports. When acting in the ca-
pacity of an intermediary, the ac-
counts or transactions of the TU.S.
intermediary with a foreign beneficial
owner shall be considered as accounts
or transactions of the U.S. affiliate
with the foreign beneficial owner. To
the extent such transactions or ac-
counts are unavailable to the U.S.
affiliiate, they may be required to be
reported by the intermediary.

(4) If a foreign beneficial owner holds
a U.S. affiliate through a foreign inter-
mediary, the U.S. affiliate may report
the intermediary as its foreign parent
but, when requested, must also identify
and furnish information concerning the
foreign beneficial owner, if known, or if
such information can be secured. Ac-
counts or transactions of the U.S. affil-
iate with the foreign intermediary
shall be considered as accounts or
transactions of the U.S. affiliate with
the foreign beneficial owner.

[42 FR 64315, Dec. 22, 1977, as amended at 43
FR 54624, Nov. 22, 1978]

§806.12 Partnerships.

Limited partners do not have voting
rights in a partnership and therefore
cannot have a direct investment in a
partnership; their investment is con-
sidered to be portfolio investment. De-
termination of the existence of direct
investment in a partnership shall be
based on the country of residence of,
and the percentage control exercised
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by, the general partner(s), although the
latter may differ from the financial in-
terest of the general partners.

§806.13 Miscellaneous.

(a) Accounting methods and records.
Generally accepted U.S. accounting
principles should be followed. Corpora-
tions should generally use the same
methods and records that are used to
generate reports to stockholders, un-
less otherwise specified in the report-
ing instructions for a given report
form. Reports for unincorporated per-
sons must be generated on an equiva-
lent basis.

(b) Annual stockholder’s report. Busi-
ness enterprises issuing annual reports
to stockholders are requested to fur-
nish a copy of their annual reports to
this Bureau.

(c) Required information not available.
All reasonable efforts should be made
to obtain information required for re-
porting. Every question on each form
should be answered, except where spe-
cifically exempted. When only partial
information is available, an appro-
priate indication should be given.

(d) Estimates. If actual figures are not
available, estimates should be supplied
and labeled as such. When a data item
cannot be fully subdivided as required,
a total and an estimated breakdown of
the total should be supplied.

(e) Specify. When ‘‘specify” is in-
cluded in certain data items, the type
and dollar amount of the major items
included must be given for at least the
items mentioned in the line instruc-
tion.

(f) Space on form insufficient. When
space on a form is insufficient to per-
mit a full answer to any item, the re-
quired information should be sub-
mitted on supplementary sheets, ap-
propriately labeled and referenced to
the item number and the form.

(g) Extensions. Requests for an exten-
sion of a reporting deadline will not
normally be granted. However, in hard-
ship cases, written requests for an ex-
tension will be considered provided
they are received 15 days prior to the
date of the report and enumerate sub-
stantive reasons necessitating the ex-
tension.

(h) Number of copies. A single original
copy of each report shall be filed with
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the Bureau of Economic Analysis; this
should be the copy with the address
label if such a labeled copy has been
provided. In addition, each respondent
must retain a copy of its report. Both
copies are protected by law; see §806.5.

(i) Other. Instructions concerning fil-
ing dates, where to send reports, and
whom to contact concerning a given re-
port are contained on each form. Gen-
eral inquiries should be directed to the:

U.S. Department of Commerce, Bureau of
Economic Analysis, International Invest-
ment Division (BE-50), Washington, DC
20230.

§806.14 U.S. direct investment abroad.

(a) Specific definitions—(1) U.S. direct
investment abroad means the ownership
or control, directly or indirectly, by
one U.S. person of 10 per centum or
more of the voting securities of an in-
corporated foreign business enterprise
or an equivalent interest in an unincor-
porated foreign business enterprise, in-
cluding a branch.

(2) U.S. Reporter means the U.S. per-
son which has direct investment in a
foreign business enterprise, including a
branch. If the U.S. person is an incor-
porated business enterprise, the U.S.
Reporter is the fully consolidated U.S.
domestic enterprise consisting of (i)
the U.S. corporation whose voting se-
curities are not owned more than 50
percent by another U.S. corporation,
and (ii) proceeding down each owner-
ship chain from that U.S. corporation,
any U.S. corporation (including Domes-
tic International Sales Corporations)
whose voting securities are more than
50 percent owned by the U.S. corpora-
tion above it.

(38) Foreign affiliate means an affiliate
located outside the United States in
which a U.S. person has direct invest-
ment.

(4) Majority-owned foreign affiliate
means a foreign affiliate in which the
combined ‘‘direct investment interest”
of all U.S. Reporters of the affiliate ex-
ceeds 50 per centum.

(b) Foreign affiliate consolidation. In
cases where the recordkeeping system
of foreign affiliates makes it impos-
sible or extremely difficult to file a
separate report for each foreign affil-
iate, a U.S. Reporter may consolidate
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affiliates in the same country when the
following conditions apply:

(1) The affiliates are in the same BEA
4-digit industry as defined in the Guide
to Industry Classifications for Inter-
national Surveys, 2007; or

(2) The affiliates are integral parts of
the same business operation. For exam-
ple, if German affiliate A manufactures
tires and a majority of its sales are to
German affiliate B which produces
autos, then affiliates A and B may be
consolidated.

Any affiliates consolidated shall there-
after be considered to be one affiliate
and should be consolidated in the same
manner for all reports required to be
filed pursuant to this section.

(c) Reports required. The place and
time for filing, and specific instruc-
tions and definitions relating to, a
given report form are given on the
form. Reports are required even though
a foreign affiliate may have been estab-
lished, acquired, seized, liquidated,
sold, expropriated, or inactivated dur-
ing the reporting period.

(d) Exemption levels. Exemption levels
for individual report forms will nor-
mally be stated in terms of total as-
sets, net sales or gross operating reve-
nues excluding sales taxes, and net in-
come after income taxes, whether posi-
tive or negative, although different or
special criteria may be specified for a
given report form. If any one of the
three items exceeds the exemption
level and if the statistical data re-
quested in the report are applicable to
the entity being reported, then a report
must be filed. Since these items may
not have to be reported on a given
form, a U.S. Reporter claiming exemp-
tion from filing a given form must fur-
nish a certification as to the levels of
the items on which the exemption is
based or must certify that the data re-
quested are not applicable. The exemp-
tion-level tests shall be applied as out-
lined below.

(1) For quarterly report forms, as to
the assets test reports are required be-
ginning with the quarter in which total
assets exceed the exemption level; as
to the test for sales (revenues) and net
income after income taxes, reports are
required for each quarter of a year in
which the annual amount of these
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items exceeds or can be expected to ex-
ceed, the exemption level. Quarterly
reports for a year may be required
retroactively when it is determined
that the exemption level has been ex-
ceeded.

(2) For report forms requesting an-

nual data after the close of the year in
question, the test shall be whether any
one of the three items exceeded the ex-
emption level during that year.
If total assets, sales or net income ex-
ceed the exemption level in a given
year, it is deemed that the exemption
level will also be exceeded in the fol-
lowing year.

The number and title of each report
form, its exemption level, and other re-
porting criteria, if any, pertaining to
it, are given below.

(e) Quarterly report form. BE-5TT,
Quarterly Survey of U.S. Direct Invest-
ment Abroad—Direct Transactions of
U.S. Reporter With Foreign Affiliate:
One report is required for each foreign
affiliate exceeding an exemption level
of $60 million except that a report need
not be filed by a U.S. Reporter to re-
port direct transactions with one of its
foreign affiliates in which it does not
hold a direct equity interest unless an
intercompany balance for the quarter
exceeds $1 million.

(f) Annual report forms.
served]

(3) BE-11—Annual Survey of U.S. Di-
rect Investment Abroad: A report, con-
sisting of Form BE-11A and Form(s)
BE-11B, BE-11C, BE-11D and/or BE-11E,
is required of each U.S. Reporter that,
at the end of the Reporter’s fiscal year,
had a foreign affiliate reportable on
Form BE-11B, BE-11C, BE-11D or BE-
11E. Forms required and the criteria
for reporting on each are as follows:

(i) Form BE-11A (Report for U.S. Re-
porter) must be filed by each U.S. per-
son having a foreign affiliate report-
able on Form BE-11B, BE-11C, BE-11D
or BE-11E. If the U.S. Reporter is a cor-
poration, Form BE-11A is required to
cover the fully consolidated U.S. do-
mestic business enterprise.

(A) If for a U.S. Reporter any one of
the following three items—total assets,
sales or gross operating revenues ex-
cluding sales taxes, or net income after
provision for U.S. income taxes—was
greater than $300 million (positive or

1)~2) [Re-
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negative) at the end of, or for, the Re-
porter’s fiscal year, the U.S. Reporter
must file a complete Form BE-11A. It
must also file a Form BE-11B, BE-11C,
BE-11D or BE-11E, as applicable, for
each nonexempt foreign affiliate.

(B) If for a U.S. Reporter no one of
the three items listed in paragraph
(H)(3)([1)(A) of this section was greater
than $300 million (positive or negative)
at the end of, or for, the Reporter’s fis-
cal year, the U.S. Reporter is required
to file on Form BE-11A only items 1
through 26 and Part IV. It must also
file a Form BE-11B, BE-11C, BE-11D, or
BE-11E as applicable, for each non-
exempt foreign affiliate.

(ii) Forms BE-11B, BE-11C, BE-11D,
and BE-11E (Report for Foreign Affil-
iate).

(A) Form BE-11B must be reported
for each majority-owned foreign affil-
iate, whether held directly or indi-
rectly, for which any one of the fol-
lowing three items—total assets, sales
or gross operating revenues excluding
sales taxes, or net income after provi-
sion for foreign income taxes—was
greater than $60 million (positive or
negative) at the end of, or for, the af-
filiate’s fiscal year, unless the foreign
affiliate is selected to be reported on
Form BE-11E.

(B) Form BE-11C must be reported
for each minority-owned foreign affil-
iate, whether held directly or indi-
rectly, for which any one of the three
items listed in paragraph (f)(3)(ii)(A) of
this section was greater than $60 mil-
lion (positive or negative) at the end
of, or for, the affiliate’s fiscal year.

(C) Form BE-11D must be reported
for each majority- and minority-owned
foreign affiliate, whether held directly
or indirectly, established or acquired
during the year for which any one of
the three items listed in paragraph
(H)(3)(ii)(A) of this section was greater
than $25 million (positive or negative),
but for which no one of these items was
greater than $60 million (positive or
negative), at the end of, or for, the af-
filiate’s fiscal year. Form BE-11D is a
schedule; a U.S. Reporter would submit
one or more pages of the form depend-
ing on the number of affiliates that are
required to be filed on this form.
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(D) Form BE-11E must be reported
for each foreign affiliate that is se-
lected by BEA to be reported on this
form in lieu of Form BE-11B. BEA sta-
tistically divides into panels, affiliates
for which any one of the three items
listed in paragraph (£)(3)(ii)(A) of this
section was greater than $60 million
(positive or negative), but for which no
one of these items was greater than
$300 million (positive or negative), at
the end of, or for, the affiliate’s fiscal
year. At the direction of BEA, U.S. Re-
porters would alternate reporting these
affiliates on Form BE-11B and Form
BE-11E.

(iii) Based on the preceding, an affil-
iate is exempt from being reported if
none of the three items listed in para-
graph (f)(3)(ii)(A) of this section ex-
ceeds $60 million (positive or negative).
However, affiliates that were estab-
lished or acquired during the year and
for which at least one of the items was
greater than $25 million but not over
$60 million must be listed, and Kkey
items reported, on schedule-type Form
BE-11D.

(iv) Notwithstanding paragraph
(£)(3)(iii) of this section, a Form BE-
11B, BE-11C, or BE-11E must be filed
for a foreign affiliate of the U.S. Re-
porter that owns another non-exempt
foreign affiliate of that U.S. Reporter,
even if the foreign affiliate parent is
otherwise exempt. That is, all affiliates
upward in the chain of ownership must
be reported.

(g) Other report forms. (1) [Reserved]

(2) BE-10-Benchmark Survey of U.S.
Direct Investment Abroad: Section 4(b)
of the Act (22 U.S.C. 3103) provides that
a comprehensive benchmark survey of
U.S. direct investment abroad will be
conducted in 1982, 1989, and every fifth
year thereafter. Exemption levels, spe-
cific requirements for, and the year of
coverage of, a given BE-10 survey may
be found in §806.16.

[42 FR 64315, Dec. 22, 1977]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §806.14, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.
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§806.15 Foreign direct investment in
the United States.

(a) Specific definitions—(1) Foreign di-
rect investment in the United States
means the ownership or control, di-
rectly or indirectly, by one foreign per-
son of 10 per centum or more of the
voting securities of an incorporated
U.S. business enterprise or an equiva-
lent interest in an unincorporated U.S.
business enterprise, including a branch.

(2) U.S. affiliate means an affiliate lo-
cated in the United States in which a
foreign person has a direct investment.

(3) Foreign parent means the foreign
person, or the first person outside the
United States in a foreign chain of
ownership, which has direct invest-
ment in a U.S. business enterprise, in-
cluding a branch.

(4) Affiliated foreign group means (i)
the foreign parent, (ii) any foreign per-
son, proceeding up the foreign parent’s
ownership chain, which owns more
than 50 per centum of the person below
it up to and including that person
which is not owned more than 50 per
centum by another foreign person, and
(iii) any foreign person, proceeding
down the ownership chain(s) of each of
these members, which is owned more
than 50 per centum by the person above
it.

(5) Foreign affiliate of foreign parent
means, with reference to a given U.S.
affiliate, any member of the affiliated
foreign group owning the affiliate that
is not a foreign parent of the affiliate.

(6) Ultimate beneficial owner (UBO) is
that person, proceeding up the owner-
ship chain beginning with and includ-
ing the foreign parent, that is not more
than 50 percent owned or controlled by
another person. (An owner who creates
a trust, proxy, power of attorney, ar-
rangement, or device with the purpose
or effect of divesting such owner of the
ownership of an equity interest as part
of a plan or scheme to avoid reporting
information, is deemed to be the owner
of the equity interest.)

(b) Beneficial, not record, ownership is
the basis of the reporting criteria. In
those cases where a U.S. affiliate is
also required to identify the ultimate
beneficial owner (UBO) of the foreign
investment, if the UBO is an indi-
vidual, only the country of location of
the individual must be given.
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(c) Bearer shares. If the ownership in
a U.S. affiliate by any owner in the
ownership chain from the U.S. affiliate
up to and including the ultimate bene-
ficial owner (UBO) is represented by
bearer shares, the requirement to dis-
close the information regarding the
UBO remains with the reporting U.S.
affiliate, except where a company in
the ownership chain has publicly trad-
ed bearer shares. In that case, identi-
fication of the UBO may stop with the
identification of the company whose
capital stock is represented by the pub-
licly traded bearer shares. For closely
held companies with nonpublicly trad-
ed bearer shares, identifying the for-
eign parent or the UBO as ‘‘bearer
shares” is not an acceptable response.
The U.S. affiliate must pursue the
identification of the UBO through man-
aging directors or any other official or
intermediary.

(d) Aggregation of real estate invest-
ments. A foreign person holding real es-
tate investments that are foreign di-
rect investments in the United States
must aggregate all such holdings for
the purpose of applying the exemption
level tests. If the aggregate of such
holdings exceeds one or more of the ex-
emption levels, then the holdings must
be reported even if they individually
would be exempt.

(e) Consolidated reporting by U.S. af-
filiates. A U.S. affiliate shall file on a
fully consolidated basis, including in
the consolidation all other U.S. affili-
ates in which it directly or indirectly
owns more than 50 per centum of the
outstanding voting stock, unless the
instructions for a given report form
specifically provide otherwise. How-
ever, separate reports may be filed
where a given U.S. affiliate is not nor-
mally consolidated due to unrelated
operations or lack of control, provided
written permission has been requested
from and granted by BEA.

(f) The place and time for filing, and
specific instructions and definitions re-
lating to, a given report form will be
given on the report form. Reports are
required even though the foreign per-
son’s equity interest in the U.S. busi-
ness enterprise may have been estab-
lished, acquired, liquidated, or sold
during the reporting period.
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(g) Exemption levels. Exemption levels
for individual report forms will nor-
mally be stated in terms of total as-
sets, sales or gross operating revenues
excluding sales taxes, and net income
after income taxes, whether positive or
negative, although different or special
criteria may be specified for a given re-
port form. If any one of the three items
exceeds the exemption level and if the
statistical data requested in the report
are applicable to the entity being re-
ported, then a report must be filed.
Since these items may not have to be
reported on a given form, a person
claiming exemption from filing a given
report form must furnish a certifi-
cation as to the levels of the items on
which the exemption is based or must
certify that the data requested are not
applicable. The exemption level tests
shall be applied as outlined below.

(1) For quarterly report forms, as to
the assets test, reports are required be-
ginning with the quarter in which total
assets exceed the exemption level; as
to the test for sales (revenues) and net
income after income taxes, reports are
required for each quarter of a year in
which the annual amount of these
items exceeds or can be expected to ex-
ceed the exemption level. Quarterly re-
ports for a year may be required retro-
actively when it is determined that the
exemption level has been exceeded.

(2) For report forms requesting an-
nual data after the close of the year in
question, the test shall be whether any
one of the three items exceeded the ex-
emption level during that year.

If total assets, sales or net income ex-
ceed the exemption level in a given
year, it is deemed that the exemption
level will also be exceeded in the fol-
lowing year.

The number and title of each report
form, its exemption level and other re-
porting criteria, if any, pertaining to
it, are given below.

(h) Quarterly report form. BE-605,
Quarterly Survey of Foreign Direct In-
vestment in the United States—Trans-
actions of U.S. Affiliate with Foreign
Parent: One report is required for each
U.S. affiliate exceeding an exemption
level of $60 million.

(i) Annual report form. BE-15—Annual
Survey of Foreign Direct Investment in
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the United States: One report is re-
quired for each consolidated U.S. affil-
iate exceeding an exemption level of
$40 million. Form BE-15A must be filed
by each majority-owned U.S. affiliate
(a “‘majority-owned’” U.S. affiliate is
one in which the combined direct and
indirect ownership interests of all for-
eign parents of the U.S. affiliate exceed
50 percent) for which at least one of the
three items—total assets, sales or gross
operating revenues excluding sales
taxes, or net income after provision for
U.S. income taxes—exceeds $2756 mil-
lion (positive or negative). Form BE-
15B must be filed by each majority-
owned U.S. affiliate for which at least
one of the three items—total assets,
sales or gross operating revenues ex-
cluding sales taxes, or net income after
provision for U.S. income taxes—ex-
ceeds $120 million (positive or negative)
but no one item exceeds $275 million
(positive or negative), and by each mi-
nority-owned U.S. affiliate (a ‘‘minor-
ity-owned” U.S. affiliate is one in
which the combined direct and indirect
ownership interest of all foreign par-
ents of the U.S. affiliate is 50 percent
or less) for which at least one of the
three items—total assets, sales or gross
operating revenues excluding sales
taxes, or net income after provision for
U.S. income taxes—exceeds $120 mil-
lion (positive or negative). Form BE-
15(EZ) must be filed every other year
by each U.S. affiliate for which at least
one of the three items—total assets,
sales or gross operating revenues ex-
cluding sales taxes, or net income after
provision for U.S. income taxes—ex-
ceeds $40 million (positive or negative)
but no one item exceeds $120 million
(positive or negative). U.S. affiliates
will be mailed Form BE-15(EZ) in years
when they are required to file; in alter-
nate years, these U.S. affiliates will be
mailed a letter confirming that they
are not required to file and asking
them to update their contact informa-
tion with BEA. A BE-15 Claim for Ex-
emption must be filed by each U.S. af-
filiate to claim exemption from filing a
BE-15A, BE-15B, or BE-15(EZ). Fol-
lowing an initial filing, the BE-15
Claim for Exemption is not required
annually from those U.S. affiliates that
meet the stated exemption -criteria
from year to year.
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(j) Other report forms. (1) [Reserved]

(2) BE-12—Benchmark Survey of For-
eign Direct Investment in the United
States: Section 4b of the Act (22 U.S.C.
3103) provides that a comprehensive
benchmark survey of foreign direct in-
vestment in the United States shall be
conducted in 1980, 1987, and every fifth
year thereafter. The survey is referred
to as the “BE-12”. Exemption levels,
specific requirements for, and the year
of coverage of, a given BE-12 Survey
may be found in §806.17.

[42 FR 64315, Dec. 22, 1977; 43 FR 2169, Jan. 16,
1978, as amended at 44 FR 32586, June 6, 1979;
46 FR 23226, Apr. 24, 1981; 46 FR 60191, Dec. 9,
1981; 47 FR 13139, Mar. 29, 1982; 47 FR 14138,
Apr. 2, 1982; 49 FR 3174, Jan. 26, 1984; 53 FR
1016, Jan. 15, 1988; 63 FR 16892, Apr. 7, 1998; 68
FR 3813, Jan. 27, 2003; 68 FR 67940, Dec. 5,
2003; 74 FR 8004, Feb. 23, 2009; 74 FR 65019,
Dec. 9, 2009; 76 FR 39261, July 6, 2011]

§806.16 Rules and regulations for BE-
10, Benchmark Survey of U.S. Di-
rect Investment Abroad—2009.

A BE-10, Benchmark Survey of U.S.
Direct Investment Abroad will be con-
ducted covering 2009. All legal authori-
ties, provisions, definitions, and re-
quirements contained in §806.1 through
§806.13 and §806.14(a) through (d) are
applicable to this survey. Specific addi-
tional rules and regulations for the
BE-10 survey are given in paragraphs
(a) through (d) of this section. More de-
tailed instructions are given on the re-
port forms and instructions.

(a) Response required. A response is
required from persons subject to the re-
porting requirements of the BE-10,
Benchmark Survey of U.S. Direct In-
vestment Abroad—2009, contained here-
in, whether or not they are contacted
by BEA. Also, a person, or their agent,
that is contacted by BEA about report-
ing in this survey, either by sending
them a report form or by written in-
quiry, must respond in writing pursu-
ant to §806.4. This may be accom-
plished by:

(1) Certifying in writing, by the due
date of the survey, to the fact that the
person had no direct investment within
the purview of the reporting require-
ments of the BE-10 survey;

(2) Completing and returning the
“BE-10 Claim for Not Filing” by the
due date of the survey; or
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(3) Filing the properly completed BE-
10 report (comprising Form BE-10A and
Form(s) BE-10B, BE-10C, and/or BE-
10D) by May 28, 2010, or June 30, 2010, as
required.

(b) Who must report. (1) A BE-10 re-
port is required of any U.S. person that
had a foreign affiliate—that is, that
had direct or indirect ownership or
control of at least 10 percent of the
voting stock of an incorporated foreign
business enterprise, or an equivalent
interest in an unincorporated foreign
business enterprise, including a
branch—at any time during the U.S.
person’s 2009 fiscal year.

(2) If the U.S. person had no foreign
affiliates during its 2009 fiscal year, a
“BE-10 Claim for Not Filing”’ must be
filed by the due date of the survey; no
other forms in the survey are required.
If the U.S. person had any foreign af-
filiates during its 2009 fiscal year, a
BE-10 report is required and the U.S.
person is a U.S. Reporter in this sur-
vey.

(3) Reports are required even if the
foreign business enterprise was estab-
lished, acquired, seized, liquidated,
sold, expropriated, or inactivated dur-
ing the U.S. person’s 2009 fiscal year.

(4) The amount and type of data re-
quired to be reported vary according to
the size of the U.S. Reporters or for-
eign affiliates, and, for foreign affili-
ates, whether they are majority-owned
or minority-owned by U.S. direct inves-
tors. For purposes of the BE-10 survey,
a ‘“‘majority-owned” foreign affiliate is
one in which the combined direct and
indirect ownership interest of all U.S.
parents of the foreign affiliate exceeds
50 percent; all other affiliates are re-
ferred to as ‘“‘minority-owned’” affili-
ates.

(¢c) Forms to be filed—(1) Form BE-10A
must be completed by a U.S. Reporter.
If the U.S. Reporter is a corporation,
Form BE-10A is required to cover the
fully consolidated U.S. domestic busi-
ness enterprise.

(i) If for a U.S. Reporter any one of
the following three items—total assets,
sales or gross operating revenues ex-
cluding sales taxes, or net income after
provision for U.S. income taxes—was
greater than $300 million (positive or
negative) at any time during the Re-
porter’s 2009 fiscal year, the U.S. Re-
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porter must file a complete Form BE-
10A. It must also file Form(s) BE-10B,
C, and/or D, as appropriate, for its for-
eign affiliates.

(ii) If for a U.S. Reporter none of the
three items listed in paragraph (c¢)(1)(i)
of this section was greater than $300
million (positive or negative) at any
time during the Reporter’s 2009 fiscal
year, the U.S. Reporter is required to
file on Form BE-10A only certain items
as designated on the form. It must also
file Form(s) BE-10B, C, and/or D for its
foreign affiliates.

(2) Form BE-10B must be filed for
each majority-owned foreign affiliate,
whether held directly or indirectly, for
which any of the following three
items—total assets, sales or gross oper-
ating revenues excluding sales taxes, or
net income after provision for foreign
income taxes—was greater than $80
million (positive or negative) at any
time during the affiliate’s 2009 fiscal
yvear. Additional items must be filed for
affiliates with assets, sales, or net in-
come greater than $300 million (posi-
tive or negative).

(3) Form BE-10C must be reported:

(i) For each majority-owned foreign
affiliate, whether held directly or indi-
rectly, for which any one of the three
items listed in paragraph (c)(2) of this
section was greater than $25 million
but for which none of these items was
greater than $80 million (positive or
negative), at any time during the affili-
ate’s 2009 fiscal year, and

(ii) For each minority-owned foreign
affiliate, whether held directly or indi-
rectly, for which any one of the three
items listed in (c)(2) of this section was
greater than $25 million (positive or
negative), at any time during the affili-
ate’s 2009 fiscal year.

(4) Form BE-10D must be filed for
majority- or minority-owned foreign
affiliates, whether held directly or in-
directly, for which none of the three
items listed in paragraph (c)(2) of this
section was greater than $25 million
(positive or negative) at any time dur-
ing the affiliate’s 2009 fiscal year. Form
BE-10D is a schedule; a U.S. Reporter
would submit one or more pages of the
form depending on the number of affili-
ates that are required to be filed on
this form.
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(d) Due date. A fully completed and
certified BE-10 report comprising Form
BE-10A and Form(s) BE-10B, C, and/or
D (as required) is due to be filed with
BEA not later than May 28, 2010 for
those U.S. Reporters filing fewer than
50, and June 30, 2010 for those U.S. Re-
porters filing 50 or more, foreign affil-
iate Forms BE-10B, C, and/or D. If the
U.S. person had no foreign affiliates
during its 2009 fiscal year, it must file
a BE-10 Claim for Not Filing by May
28, 2010.

[74 FR 66233, Dec. 15, 2009]

§806.17 Rules and regulations for BE-
12, 2007 Benchmark Survey of For-
eign Direct Investment in the
United States.

A BE-12, Benchmark Survey of For-
eign Direct Investment in the United
States will be conducted covering 2007.
All legal authorities, provisions, defini-
tions, and requirements contained in
§806.1 through §806.13 and §806.15(a)
through (g) are applicable to this sur-
vey. Specific additional rules and regu-
lations for the BE-12 survey are given
in this section.

(a) Response required. A response is
required from persons subject to the re-
porting requirements of the BE-12, 2007
Benchmark Survey of Foreign Direct
Investment in the United States, con-
tained in this section, whether or not
they are contacted by BEA. Also, a per-
son, or their agent, contacted by BEA
about reporting in this survey, either
by sending them a report form or by
written inquiry, must respond pursuant
to §806.4. This may be accomplished by:

(1) Filing the properly completed BE-
12 report—Form BE-12(LF), Form BE-
12(SF), Form BE-12 Mini, or Form BE-
12 Bank, by May 31, 2008, as required;

(2) Completing and returning the
Form BE-12 Claim for Not Filing by
May 31, 2008; or

(3) Certifying in writing, by May 31,
2008, to the fact that the person is not
a U.S. affiliate of a foreign person and
not subject to the reporting require-
ments of the BE-12 survey.

(b) Who must report. A BE-12 report is
required for each U.S. affiliate, that is,
for each U.S. business enterprise in
which a foreign person (foreign parent)
owned or controlled, directly or indi-
rectly, 10 percent or more of the voting
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securities in an incorporated U.S. busi-
ness enterprise, or an equivalent inter-
est in an unincorporated U.S. business
enterprise, at the end of the business
enterprise’s fiscal year that ended in
calendar year 2007. A BE-12 report is
required even if the foreign person’s
ownership interest in the U.S. business
enterprise was established or acquired
during the 2007 reporting year. Bene-
ficial, not record, ownership is the
basis of the reporting criteria.

(c) Forms to be filed—(1) Form BE-
12(LF) (Long Form) must be completed
by a U.S. affiliate that was majority-
owned by one or more foreign parents
(for purposes of this survey, a ‘‘major-
ity-owned” U.S. affiliate is one in
which the combined direct and indirect
ownership interest of all foreign par-
ents of the U.S. affiliate exceeds 50 per-
cent), if:

(i) It is not a bank and is not owned
directly or indirectly by a U.S. bank
holding company or financial holding
company, and

(ii) On a fully consolidated basis, or,
in the case of real estate investment,
on an aggregated basis, any one of the
following three items for the U.S. affil-
iate (not just the foreign parent’s
share), was greater than $175 million
(positive or negative) at the end of, or
for, its fiscal year that ended in cal-
endar year 2007:

(A) Total assets (do not net out 1li-
abilities);

(B) Sales or gross operating revenues,
excluding sales taxes; or

(C) Net income after provision for
U.S. income taxes.

(2) Form BE-12(SF) (Short Form)
must be completed by a U.S. affiliate
if:

(i) It is not a bank and is not owned
directly or indirectly by a U.S. bank
holding company or financial holding
company, and

(ii) On a fully consolidated basis, or,
in the case of real estate investment,
on an aggregated basis, any one of the
three items listed in paragraph
(c)(1)(ii) of this section for a majority-
owned U.S. affiliate (not just the for-
eign parent’s share), was greater than
$40 million (positive or negative) but
none of these items was greater than
$175 million (positive or negative) at
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the end of, or for, its fiscal year that
ended in calendar year 2007.

(iii) On a fully consolidated basis, or,
in the case of real estate investment,
on an aggregated basis, any one of the
three items listed in paragraph
(c)(1)(ii) of this section for a minority-
owned U.S. affiliate (not just the for-
eign parent’s share), was greater than
$40 million (positive or negative) at the
end of, or for, its fiscal year that ended
in calendar year 2007. (A ‘“‘minority-
owned” U.S. affiliate is one in which
the combined direct and indirect own-
ership interest of all foreign parents of
the U.S. affiliate is 50 percent or less.)

(3) Form BE-12 Mini must be com-
pleted by a U.S. affiliate if:

(i) It is not a bank, and is not owned
directly or indirectly by a U.S. bank
holding company or financial holding
company, and

(ii) On a fully consolidated basis, or,
in the case of real estate investment,
on an aggregated basis, none of the
three items listed in paragraph
(c)(1)(ii) of this section for a U.S. affil-
iate (not just the foreign parent’s
share), was greater than $40 million
(positive or negative) at the end of, or
for, its fiscal year that ended in cal-
endar year 2007.

(4) Form BE-12 Bank must be com-
pleted by a U.S. affiliate if:

(i) The U.S. affiliate is a bank. For
purposes of the BE-12 survey, a ‘‘bank”
is a business entity engaged in deposit
banking or closely related functions,
including commercial banks, Edge Act
corporations engaged in international
or foreign banking, U.S. branches and
agencies of foreign banks whether or
not they accept domestic deposits, sav-
ings and loans, savings banks, bank
holding companies and financial hold-
ing companies under the Gramm-
Leach-Bliley Act, including all subsidi-
aries or units of a bank holding com-
pany or financial holding company, and

(ii) On a fully consolidated basis any
one of the three items listed in para-
graph (c¢)(1)(ii) of this section for a U.S.
affiliate (not just the foreign parent’s
share), was greater than $15 million
(positive or negative) at the end of, or
for, its fiscal year that ended in cal-
endar year 2007.

(5) Form BE-12 Claim for Not Filing
will be provided for response by persons
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that are not subject to the reporting
requirements of the BE-12 survey but
have been contacted by BEA con-
cerning their reporting status.

(d) Aggregation of real estate invest-
ments. All real estate investments of a
foreign person must be aggregated for
the purpose of applying the reporting
criteria. A single report form must be
filed to report the aggregate holdings,
unless written permission has been re-
ceived from BEA to do otherwise.
Those holdings not aggregated must be
reported separately on the same type
of report that would have been required
if the real estate holdings were aggre-
gated.

(e) Due date. A fully completed and
certified Form BE-12(LLF), BE-12(SF),
BE-12 Mini, BE-12 Bank, or Form BE-
12 Claim for Not Filing is due to be
filed with BEA not later than May 31,
2008.

[72 FR 72919, Dec. 26, 2007]

EFFECTIVE DATE NOTE: At 76 FR 79056, Dec.
21, 2011, §806.17 was revised, effective Jan. 20,
2012. For the convenience of the user, the re-
vised text is set forth as follows:

§806.17 Rules and regulations for BE-12,
Benchmark Survey of Foreign Direct In-
vestment in the United States—2012.

A BE-12, Benchmark Survey of Foreign Di-
rect Investment in the United States, will be
conducted covering 2012. All legal authori-
ties, provisions, definitions, and require-
ments contained in §806.1 through §806.13 and
§806.15(a) through (g) are applicable to this
survey. Specific additional rules and regula-
tions for the BE-12 survey are given in this
section.

(a) Response required. A response is required
from persons subject to the reporting re-
quirements of the BE-12, Benchmark Survey
of Foreign Direct Investment in the United
States—2012, contained in this section,
whether or not they are contacted by BEA.
Also, a person, or their agent, contacted by
BEA about reporting in this survey, either
by sending them a report form or by written
inquiry, must respond pursuant to §806.4.
This may be accomplished by:

(1) Certifying in writing, by the due date of
the survey, to the fact that the person is not
a U.S. affiliate of a foreign person and not
subject to the reporting requirements of the
BE-12 survey;

(2) Completing and returning the ‘“BE-12
Claim for Not Filing”’ by the due date of the
survey; or

(3) Filing the properly completed BE-12 re-
port—Form BE-12A, Form BE-12B, or Form
BE-12C—by May 31, 2013.
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(b) Who must report. A BE-12 report is re-
quired for each U.S. affiliate, that is, for
each U.S. business enterprise in which a for-
eign person (foreign parent) owned or con-
trolled, directly or indirectly, 10 percent or
more of the voting securities in an incor-
porated U.S. business enterprise, or an equiv-
alent interest in an unincorporated U.S.
business enterprise, at the end of the busi-
ness enterprise’s fiscal year that ended in
calendar year 2012. A BE-12 report is required
even if the foreign person’s ownership inter-
est in the U.S. business enterprise was estab-
lished or acquired during the 2012 reporting
year.

(c) Forms to be filed. (1) Form BE-12A must
be completed by a U.S. affiliate that was ma-
jority-owned by one or more foreign parents
(for purposes of this survey, a ‘“‘majority-
owned’’ U.S. affiliate is one in which the
combined direct and indirect ownership in-
terest of all foreign parents of the U.S. affil-
iate exceeds 50 percent), if on a fully consoli-
dated basis, or, in the case of real estate in-
vestment, on an aggregated basis, any one of
the following three items for the U.S. affil-
iate (not just the foreign parent’s share), was
greater than $300 million (positive or nega-
tive) at the end of, or for, its fiscal year that
ended in calendar year 2012:

(i) Total assets (do not net out liabilities);

(ii) Sales or gross operating revenues, ex-
cluding sales taxes; or

(iii) Net income after provision for U.S. in-
come taxes.

(2) Form BE-12B must be completed by:

(i) A majority-owned U.S. affiliate if, on a
fully consolidated basis, or, in the case of
real estate investment, on an aggregated
basis, any one of the three items listed in
paragraph (c)(1) of this section (not just the
foreign parent’s share), was greater than $60
million (positive or negative) but none of
these items was greater than $300 million
(positive or negative) at the end of, or for, its
fiscal year that ended in calendar year 2012.

(ii) A minority-owned U.S. affiliate if, on a
fully consolidated basis, or, in the case of
real estate investment, on an aggregated
basis, any one of the three items listed in
paragraph (c)(1) of this section (not just the
foreign parent’s share), was greater than $60
million (positive or negative) at the end of,
or for, its fiscal year that ended in calendar
year 2012. (A “minority-owned” U.S. affiliate
is one in which the combined direct and indi-
rect ownership interest of all foreign parents
of the U.S. affiliate is 50 percent or less.)

(3) Form BE-12C must be completed by a
U.S. affiliate if, on a fully consolidated basis,
or, in the case of real estate investment, on
an aggregated basis, none of the three items
listed in paragraph (c)(1) of this section for a
U.S. affiliate (not just the foreign parent’s
share), was greater than $60 million (positive
or negative) at the end of, or for, its fiscal
year that ended in calendar year 2012.
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(4) BE-12 Claim for Not Filing will be pro-
vided for response by persons that are not
subject to the reporting requirements of the
BE-12 survey but have been contacted by
BEA concerning their reporting status.

(d) Aggregation of real estate investments. All
real estate investments of a foreign person
must be aggregated for the purpose of apply-
ing the reporting criteria. A single report
form must be filed to report the aggregate
holdings, unless written permission has been
received from BEA to do otherwise. Those
holdings not aggregated must be reported
separately on the same type of report that
would have been required if the real estate
holdings were aggregated.

(e) Due date. A fully completed and cer-
tified Form BE-12A, BE-12B, BE-12C, or BE-
12 Claim for Not Filing is due to be filed with
BEA not later than May 31, 2013.

§806.18 OMB control numbers as-
signed to the Paperwork Reduction
Act.

(a) Purpose. This section complies
with the requirements of section 3507
(f) of the Paperwork Reduction Act
(PRA) which requires agencies to dis-
play a current control number assigned
by the Director of OMB for each agency
information collection requirement.

(b) Display.

Current
OMB control
No.

15 CFR section where identified and described

806.1 through 806.17 0608-0004
0009
0034
0042
0049

0053

[72 FR 72919, Dec. 26, 2007, as amended at 76
FR 39261, July 6, 2011]

PART 807—PUBLIC INFORMATION

Sec.

807.1 Public Reference Facility.

807.2 Department of Commerce rules appli-
cable.

§807.1 Public Reference Facility.

The Public Reference Facility of the
Bureau of Economic Analysis is located
in room B7 of the Tower Building. 1401
K Street NW., Washington, DC 20230.
The telephone number is 202-523-0595.
The facility is open to the public from
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8:30 a.m. to 5 p.m., Monday through
Friday, except legal holidays.

(5 U.S.C. 552 as amended by Pub. L. 93-502; 5
U.S.C. 553; 5 U.S.C. 301; Reorganization Plan
No. 5 of 1950; and 15 CFR part 4 of Subtitle A)

[42 FR 38574, July 29, 1977]
§807.2 Department of Commerce rules
applicable.

The rules applicable to the services
provided in the facility and procedures
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to be followed for public inspection and
copying of materials are found in part
4 of subtitle A of title 156 CFR.

(5 U.S.C. 552 as amended by Pub. L. 93-502; 5
U.S.C. 553; 5 U.S.C. 301; Reorganization Plan
No. 5 of 1950; and 15 CFR Part 4 of Subtitle
A)

[42 FR 38574, July 29, 1977]
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SUBCHAPTER A—GENERAL REGULATIONS

PART 902—NOAA INFORMATION
COLLECTION REQUIREMENTS
UNDER THE PAPERWORK REDUC-
TIOI;I ACT: OMB CONTROL NUM-
BER

AUTHORITY: 44 U.S.C. 3501 et seq.

§902.1 OMB control numbers assigned
pursuant to the Paperwork Reduc-
tion Act.

(a) Purpose. This part collects and
displays the control numbers assigned
to information collection requirements
of the National Oceanic and Atmos-
pheric Administration (NOAA) by the
Office of Management and Budget
(OMB) pursuant to the Paperwork Re-
duction Act (PRA). NOAA intends that
this part comply with the requirements
of section 3507(c)(B)(i) of the PRA,
which requires that agencies inventory
and display a current control number
assigned by the Director of OMB for
each agency information collection re-
quirement.

(b) Display.

CFR part or section where Current OMB control number
the information collection re- (all numbers begin with
quirement is located 0648-)
15 CFR
Part 908 . -0025
Part 911 . -0157
917.11 .. —-0008, 0019, and —0034
917.22 —-0008, —0019, and —0034
917.30(b) -0008, 0019, and —0034
917.41 .. -0008, —-0019, and —0034
917.43(c) -0119
918.7 ... -0147
Part 921, subpart B -0121
Part 923 . -0119
924.6 -0141
928.3 -0119
929.10 -0141
935.9 -0141
936.8 -0141
937.8 -0141
938.8 .. -0141
941.11 -0141
9428 .. -0141
943.10 -0141
944.9 .. -0141
Part 960, subpart B -0174
Part 970 . -0145
Part 971 . -0170
Part 981 . -0144
50 CFR
216.22 ... -0178
216.23 ... -0179
216.24 ... -0387
216.26 ... -0084
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CFR part or section where
the information collection re-

Current OMB control number
(all numbers begin with

quirement is located 0648-)
-0084
-0084
—-0084
-0084
-0084
-0084
—-0084
-0151
216.106 ... -0151
216.108 ... -0151
216.145 -0151
-0084
-0230
222.308 -0084
223.203(b) —-0399
223.206(a) .. —-0230
223.206(b) and (c) -0178
223.207(e) .. -0309
223.210 ... -0613
224.105(c) —-0580
229.4 -0293
2295 .. -0292
229.6 -0292
230.8 -0311
253.15 . -0012
259.30 . —-0090
259.35 —0041
260.15 —-0266
260.36 . —-0266
260.37 . —-0266
260.96 -0266
260.97 . -0266
260.103 -0266
270.3 —-0556
270.6 —-0556
270.8 —-0556
270.10 -0556
270.12 -0556
270.13 —-0556
270.14 . —-0556
270.15 . —-0556
270.19 —-0556
270.20 -0556
270.23 . -0556
296.5 ... -0082
300.13 -0304
300.14 —-0348
300.17 —-0349
300.22 -0148
300.24 -0202
300.25 . -0239
300.26(c) . —-0239
300.26(d) . —-0239
300.27 . —-0040
300.32 . -0218
300.34 . -0218
300.35 -0361
300.45 . -0218
300.65 introductory text; —0460
(h)(1)(ii) and (iii); and (i).
300.65(d) .| —0575
300.65(h)(1)(i) -0460 and 0512
300.65(j), (k), and (I) .. -0512
300.67(h), (i), (k), and (1) —-0592
300.103(a) .. -0194
300.104(d) .. -0194
300.104(e) .. -0194
300.105(c) .. -0194
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15 CFR Ch.
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CFR part or section where
the information collection re-
quirement is located

Current OMB control number
(all numbers begin with
06

CFR part or section where
the information collection re-
quirement is located

Current OMB control number
(all numbers begin with
06

300.106(e) .
300.107 .
300.108(a) .
300.108(c) .
300.112 .
300.113
300.123 .
300.124(b) .
300.125 .
300.152 .
300.153(b) .
300.154(b) .
300.154(c) .
300.154(d) .
300.212
300.213
300.219
600.205 .
600.215 .
600.235
600.501
600.502 .
600.503 .
600.504
600.506
600.507
600.508
600.510
600.512 .
600.520 .
600.630
600.725
600.745 .
600.747
600.1001
600.1003
600.1005
600.1006
600.1009
600.1010
600.1011
600.1012
600.1013
600.1014 ...
622.4 ..
6225 ..

622.5(a)(1)(vii)
622.6 ..
622.8
622.9
622.15
622.16
622.18
622.19
622.20 ...
622.40(a)(2) .
622.40(d)(2) .
622.41
622.41(a)
622.41(g)(3) .
622.45 ...
622.45(a)
635.4(b) .
635.4(d) .
635.4(g) .
635.5(a) .
635.5(b) .
635.5(c)
635.5(d) .
635.5(f) ..
635.6(cC) .

-0194

-0194

—-0368

-0367

-0194

-0194

—-0205

-0016

—-0358

—-0228

-0228

-0228

-0228

—-0228

—-0595

—-0595

-0596

-0314

-0314

-0192

—-0089

-0075

—-0354 and 0356

-0075

-0075

—-0075

-0329

-0075

-0309

-0075

-0314

—-0346

—-0309

—-0346

-0376

-0376

-0376

-0376

—-0376

-0376

-0376

-0376

-0376

—-0376

—-0205

—-0013, -0016, —0392, and
-0593

-0591

—-0358 and —0359

—-0205 and —0593

—-0205

—0013 and —0262

-0551

-0205 and —0593

—-0205

-0587

—-0205

-0013

-0345

-0016 and —0305

-0345

—-0365

-0013

-0327

-0327

-0202 and —0205

-0371, —0328, and —0452

—-0013 and —0239

—-0328

-0323

-0380

-0373

and -0413
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635.7(c) ...
635.21(d) .
635.26
635.31(b) .
635.32 .
635.33
635.42 .
635.43 .
635.44
635.46
640.4
640.6
648.4
648.5
648.6
648.7 ...

648.15
648.15(b) .
648.17 .
648.26
648.53 .
648.54 .
648.56
648.58
648.60 .
648.70 .
648.74
648.76
648.80
648.81
648.82
648.84
648.85
648.86
648.87
648.88 .
648.89 .
648.90
648.91
648.92 .
648.93 .
648.94
648.95
648.96
648.100
648.106
648.122
648.123
648.144
648.160
648.205 ...
648.207

648.262
648.264 ...
648.291
648.322
654.6
660.13
660.14
660.16 .
660.17 .
660.20 .

-0374

-0202

-0247

-0216

-0309

-0338

—-0040

—-0040

—-0040

-0363

-0205

-0358 and —0359

-0202, -0212, and —0529

—-0202

—-0202 and —0555

-0018, 0202, —-0212, 0229,
-0590, and —0605

-0350

-0202, -0404, and —0529

—-0202, 0529, and —0605

—-0202, —0546, and —0555

—0391 and —0481

-0202, 0212, 0469, 0602,
and —0605

-0202

—-0558

—-0202

—-0601

—0202 and —0491

-0202

-0321

—-0202 and —0416

—-0491 and —0541

—-0238

-0240

-0202

-0202, —-0422, and —0602

—-0202, -0412, and —0605

—-0202 and —0605

—0202 and —-0351

-0202, 0212, and —0605

-0202, 0391, and —0605

—-0202 and —0605

—-0202 and —0605

—-0202, -0412, and —0605

—-0202 and —0605

-0202

-0202 and —0561

-0202

—-0202 and —0489

—-0202

—-0202

-0202

-0202

-0469

—-0305

—-0305

—-0202

-0404

—-0348-0043, 0348-0044,
0348-0040, and 0348—
0046

—-0202

—-0351

-0590

-0480 and —0489

—-0358 and —0359

-0573

—-0573

—-0593

-0619

-0355
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CFR part or section where Current OMB control number CFR part or section where Current OMB control number
the information collection re- (all numbers begin with the information collection re- (all numbers begin with
quirement is located 0648-) quirement is located 0648-)
660.25 ... —0203 and -0620 665.807 ... -0490
660.113 . -0271, -0573, -0618, and 665.808 -0214
-0619 665.815 ... .... | —0456
660.114 . -0618 679.4(b), (f), (h), and (i) ..... —0206
660.140 —-0593, -0619, and —0620 679.4(d) and (e) -0272
660.150 —0593 and —0620 679.4(q) ... -0334
660.160 . —-0593 and -0620 679.4(k) ... —-0334, -0545, and -0565
660.216 . -0593 679.4(1) —0393
660.219 —-0352 679.4(m)(2) -0513
660.316 -0593 679.4(m)(4) -0513
660.319 -0352 679.4(n) ... —-0545
660.504 —-0361 679.4(0) -0565
660.512 -0204 679.5(a) ... -0213, -0269, -0272, and
660.704 —0361 —0401
660.707 -0204 679.5(b), (h), and (k) -0213
660.708 . -0498 679.5(c) -0213, 0272, -0330, -0513,
660.712(d) and (f) —-0498 and 0515
661.4 -0222 679.5(d) ...ooveiiiiee —0213, -0272, and —0513
661.20 -0222 679.5(e) and (f) ....c.cccevenee -0213, 0272, 0330, —0401,
663.4 .. -0271 —-0513, and 0515
663.10 —-0203 679.5(Q) .oveeiiieieeeiee —-0218, -0272, and —0330
663.11 ... -0203 679.5(1)(1) through (1)(5) .... | —0272
663.22 ... -0305 679.5(1)(7) .... | —0398
663.33 -0203 679.5(n) -0269
665.13 ... —0463, 0490, -0577, —0584, 679.5(0) —-0401
—0586, and —0589 679.5(p) —0428
665.14 ....ooiiiiicee —0214, -0462, 0577, 0584, 679.5(q) -0513
-0586, and —0589 679.5(r) —-0213, —0445, and -0545
665.16 ...cocooviiie -0361, 0584, —0586, and 679.5(s) ... —-0213, -0445, and -0565
-0589 679.6 -0206
665.17 ... —0214 and -0490 679.7(a)(1) . . | 0206
665.19 —0441, -0519, and -0584 679.7(a)(7)(vii) through (ix), | 0334
665.20 ... -0612 679.7(n)(1)(iv).
665.105 . -0214 679.7(a)(12), 679.7(k)(8)(i) | —0316
665.124 —-0463 679.7(a)(15) .ovovereieecine —-0206
665.126 -0462 679.7(a)(18), 679.7(n)(3) —-0445
665.128 —-0360 679.7(a)(20) .. —0206 and -0514
665.142 —0490 and —0586 679.7(a)(21) an —0206, —0445, and 0514
665.144 -0214 679.7(b)(2) . —0206
665.145 -0214 679.7(d) -0269
665.162 -0490 679.7(f) —-0269 and -0272
665.203 —0490 and -0577 679.7(f)(8)(ii) . —0272 and -0334
665.205 -0214 679.7(i) .... -0334
665.207 . -0214 679.7(K) ... —0393
665.224 . —0463 679.7(1) -0513
665.226 —-0462 679.7(n) —-0545
665.228 -0360 679.7(n)(4)(ii) -0330
665.242 . —0490 and -0586 679.7(0) -0565
665.244 . -0214 679.20(a)(8)(iii) —-0206
665.246 —0360 679.21(f) and (g) —0393 and —0608
665.247 -0214 679.24(a) . —0353
665.262 -0490 679.26 . -0316
665.404 —0490 and -0584 679.27(j)(5) . -0213, -0330, and -0565
665.407 -0214 679.28(a) .... .... | =0213 and —0330
665.424 —-0463 679.28(b), (c), (d), (e), (g), | —0610
665.426 —0462 and (j).
665.428 —0360 679.28(f) .. —0445
665.442 —0490 and -0586 679.28(h) . —-0213 and -0515
665.444 . -0214 679.30 -0269
665.445 . -0214 679.32(c) and (e) . —-0213 and -0269
665.462 —-0490 679.32(d) . -0213, 0269 and —0330
665.603 —0490 679.32(f) —-0213, -0269, and -0272
665.606 . -0214 679.40 -0272
665.624 . —-0463 679.41 . -0272
665.628 -0360 679.42 -0272
665.642 —0490 and -0586 679.43 . -0272, 0318, -0334, —0398,
665.644 -0214 —-0401, -0545, —0565, and
665.445 -0214 —0569
665.662 —0490 679.45 . —0398
665.801 . —0490 and -0589 679.50 . ... | —0318
665.803 . -0214 679.61(c), (d), (e), and (f) .. | —0401
665.804 . —-0360 679.62 ....ocoovie -0393
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Current OMB control number
(all numbers begin with
06

CFR part or section where
the information collection re-
quirement is located

-0213 and -0330
—-0545
—-0545
—-0545
—-0545
-0213
-0565
-0565
-0213
—-0564
-0514

, —0330, and -0545

, —0330 and -0565

680.4(a), (b)(2), and (c)
through (m).

680.4(b)(1)

680.4(b)(3) and (n)

680.5(a) and (h) through (I)

680.5(b)

680.5(e) and (f)

-0514
-0576
-0213
-0515
-0570
-0514
-0514
-0518
-0516
-0514
0445
—-0330
-0514

, —0576

680.23(d)(1) and (d)(2) ..
680.23(e), (f), and (g)

680.40(f), (9), (h)), (@, @,

(K), (1), and (m
680.41 -0514
—0514
-0514
-0202
-0202
-0202
-0202
-0350
-0202
-0351
-0309

697.4(a), (d) and (e)
7.5 ..

1And -0305.

[60 FR 39248, Aug. 2, 1995]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §902.1, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

PART 903—PUBLIC INFORMATION

AUTHORITY: 5 U.S.C. 552 as amended by
Pub. L. 93-502; 5 U.S.C. 553; Reorg. Plan No.
2 of 1965, 15 U.S.C. 311 note; 32 FR 9734, 31 FR
10752.

§903.1 Access to information.

The rules and procedures regarding
public access to the records of the Na-
tional Oceanic and Atmospheric Ad-
ministration are found at 15 CFR part
4.

[67 FR 35749, Aug. 11, 1992]
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PART 904—CIVIL PROCEDURES

Subpart A—General

Sec.

904.1 Purpose and scope.

904.2 Definitions and acronyms.

904.3 Filing and service of notices,
ments, and other papers.

904.4 Computation of time periods.

904.5 Appearances.

docu-

Subpart B—Civil Penalties

904.100 General.

904.101 Notice of violation and assessment
(NOVA).

904.102 Procedures upon receipt of a NOVA.

904.103 Hearing.

904.104 Final administrative decision.

904.106 Payment of final civil penalty.

904.106 Compromise of civil penalty.

904.107 Joint and several respondents.

904.108 Factors considered in assessing civil
penalties.

Subpart C—Hearing and Appeal
Procedures

GENERAL

904.200
904.201
904.202
904.203
904.204
904.205
904.206
904.207

Scope and applicability.

Hearing requests and case docketing.

Filing of documents.

[Reserved]

Duties and powers of Judge.

Disqualification of Judge.

Pleadings, motions, and service.

Amendment of pleading or record.

904.208 Extensions of time.

904.209 Expedited administrative
ceedings.

904.210 Summary decision.

904.211 Failure to appear.

904.212 Failure to prosecute or defend.

904.213 Settlements.

904.214 Stipulations.

904.215 Consolidation.

904.216 Prehearing conferences.

pro-

DISCOVERY

904.240
904.241
904.242

Discovery generally.

Depositions.

Interrogatories.

904.243 Admissions.

904.244 Production of documents and inspec-
tion.

904.245 Subpoenas.

HEARINGS

904.250
904.251
904.252
904.253
904.254
904.255

Notice of time and place of hearing.
Evidence.

Witnesses.

Closing of record.

Interlocutory review.

Ex parte communications.
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POST-HEARING

904.260 Recordation of hearing.
904.261 Post-hearing briefs.

DECISION

904.270
904.271
904.272
904.273

Record of decision.

Initial decision.

Petition for reconsideration.
Administrative review of decision.

Subpart D—Permit Sanctions and Denials

GENERAL

904.300

904.301
als.

904.302 Notice of permit sanction (NOPS).

904.303 Notice of intent to deny permit
(NIDP).

904.304 Opportunity for hearing.

904.305 Final administrative decision.

Scope and applicability.
Bases for permit sanctions or deni-

PERMIT SANCTIONS FOR NONCOMPLIANCE

904.310 Nature of permit sanctions.
904.311 Compliance.

PERMIT SANCTIONS FOR VIOLATIONS

904.320
904.321
904.322

Nature of permit sanctions.
Reinstatement of permit.
Interim action.

Subpart E—Written Warnings

904.400
904.401

Purpose and scope.

Written warning as a prior violation.

904.402 Procedures.

904.403 Review and appeal of a written
warning.

Subpart F—Seizure and Forfeiture
Procedures

904.500
904.501
904.502

Purpose and scope.

Notice of seizure.

Bonded release of seized property.

904.503 Appraisement.

904.504 Administrative
ceedings.

904.5056 Summary sale.

904.506 Remission of forfeiture and restora-
tion of proceeds of sale.

904.507 Recovery of certain storage costs.

904.508 Voluntary forfeiture by abandon-
ment.

904.509 Disposal of forfeited property.

904.510 Return of seized property.

AUTHORITY: 16 U.S.C. 1801-1882; 16 U.S.C.
15631-1543; 16 U.S.C. 1361-1407; 16 U.S.C. 3371-
3378; 16 U.S.C. 1431-1439; 16 U.S.C. 773-773k; 16
U.S.C. 951-961; 16 U.S.C. 5001-5012; 16 U.S.C.
3631-3644; 42 U.S.C. 9101 et seq.; 30 U.S.C. 1401
et seq.; 16 U.S.C. 971-971k; 16 U.S.C. 781 et seq.;
16 U.S.C. 2401-2413; 16 U.S.C. 2431-2444; 16
U.S.C. 972-972h; 16 U.S.C. 916-916/; 16 U.S.C.
1151-1175; 16 U.S.C. 3601-3608; 16 U.S.C. 1851

forfeiture pro-
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note; 15 U.S.C. 5601 et seq.; Pub. L. 105-277; 16
U.S.C. 1822 note, Section 801(f); 16 U.S.C.
2465(a); 16 U.S.C. 5103(b); 16 U.S.C. 1385 et seq.;
16 U.S.C. 1822 note (Section 4006); 16 U.S.C.
4001-4017; 22 U.S.C. 1980(g); 16 U.S.C. 5506(a);
16 U.S.C. 5601-5612; 16 U.S.C. 1822; 16 U.S.C.
973-973(r); 15 U.S.C. 330-330(e).

SOURCE: 71 FR 12448, Mar. 10, 2006, unless
otherwise noted.

Subpart A—General

§904.1 Purpose and scope.

(a) This part sets forth the proce-
dures governing NOAA’s administra-
tive proceedings for assessment of civil
penalties, suspension, revocation,
modification, or denial of permits,
issuance and use of written warnings,
and release or forfeiture of seized prop-
erty.

(b) This subpart defines terms ap-
pearing in this part and sets forth rules
for the filing and service of documents
in administrative proceedings covered
by this part.

(c) The following statutes authorize
NOAA to assess civil penalties, impose
permit sanctions, issue written warn-
ings, and/or seize and forfeit property
in response to violations of those stat-
utes:

(1) American Fisheries Act of 1998,
Public Law 105-277;

(2) Anadromous Fish Products Act, 16
U.S.C. 1822 note, Section 801(f);

(3) Antarctic Conservation Act of
1978, 16 U.S.C. 2401-2413;

(4) Antarctic Marine Living Re-
sources Convention Act of 1984, 16
U.S.C. 2431-2444;

(5) Antarctic Protection Act of 1990,
16 U.S.C. 2465(a);

(6) Atlantic Coastal Fisheries Cooper-
ative Management Act, 16 TU.S.C.
5103(b);

(7) Atlantic Salmon Convention Act
of 1982, 16 U.S.C. 3601-3608;

(8) Atlantic Striped Bass Conserva-
tion Act, 16 U.S.C. 1851 note;

(9) Atlantic Tunas Convention Act of
1975, 16 U.S.C. 971-971k;

(10) Deep Seabed Hard Mineral Re-
sources Act, 30 U.S.C. 1401 et seq.;

(11) Dolphin Protection Consumer In-
formation Act, 16 U.S.C. 1385 et seq.;

(12) Driftnet Impact Monitoring, As-
sessment, and Control Act, 16 U.S.C.
1822 note (Section 4006);
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(13) Eastern Pacific Tuna Licensing
Act of 1984, 16 U.S.C. 972-972h;

(14) Endangered Species Act of 1973,
16 U.S.C. 1531-1543;

(15) Fish and Seafood Promotion Act
of 1986, 16 U.S.C. 4001-4017;

(16) Fisherman’s Protective Act of
1967, 22 U.S.C. 1980(g);

(17) Fur Seal Act Amendments of
1983, 16 U.S.C. 1151-1175;

(18) High Seas Fishing Compliance
Act, 16 U.S.C. 5506(a);

(19) Lacey Act Amendments of 1981,
16 U.S.C. 3371-3378;

(20) Land Remote-Sensing Policy Act
of 1992, 15 U.S.C. 5601 et seq.;

(21) Magnuson-Stevens Fishery Con-
servation and Management Act, 16
U.S.C. 1801-1882;

(22) Marine Mammal Protection Act
of 1972, 16 U.S.C. 1361-1407;

(23) National Marine
Act, 16 U.S.C. 1431-1439;

(24) North Pacific
Stocks Convention Act of 1992,
U.S.C. 5001-5012;

(25) Northern Pacific Halibut Act of
1982, 16 U.S.C. 773-773k;

(26) Northwest Atlantic Fisheries
Convention Act of 1995, 16 U.S.C. 5601-
5612;

(27) Ocean Thermal Energy Conver-
sion Act of 1980, 42 U.S.C. 9101 et seq.;

(28) Pacific Salmon Treaty Act of
1985, 16 U.S.C. 3631-3644;

(29) Shark Finning Prohibition Act,
16 U.S.C. 1822;

(30) South Pacific Tuna Act of 1988, 16
U.S.C. 973-973(r);

(31) Sponge Act, 16 U.S.C. 781 et seq.;

(32) Tuna Conventions Act of 1950, 16
U.S.C. 951-961;

(33) Weather Modification Reporting
Act, 15 U.S.C. 330-330e; and

(34) Whaling Convention Act of 1949,
16 U.S.C. 916-9161.

(d) The procedures set forth in this
part are intended to apply to adminis-
trative proceedings under these and
any other statutes or authorities ad-
ministered by NOAA.

Sanctuaries

Anadromous
16

§904.2 Definitions and acronyms.

Unless the context otherwise re-
quires, or as otherwise noted, terms in
this Part have the meanings prescribed
in the applicable statute or regulation.
In addition, the following definitions
apply:

42

15 CFR Ch. IX (1-1-12 Edition)

Administrator means the Adminis-
trator of NOAA or a designee.

Agency means the National Oceanic
and Atmospheric Administration
(NOAA).

ALJ Docketing Center means the
Docketing Center of the Office of Ad-
ministrative Law Judges.

Applicable statute means a statute
cited in §904.1(c), and any regulations
issued by NOAA to implement it.

Authorized officer means:

(1) Any commissioned, warrant, or
petty officer of the USCG;

(2) Any special agent or fishery en-
forcement officer of NMF'S;

(3) Any officer designated by the head
of any Federal or state agency that has
entered into an agreement with the
Secretary to enforce the provisions of
any statute administered by NOAA; or

(4) Any USCG personnel accom-
panying and acting under the direction
of any person described in paragraph
(1) of this definition.

Citation means a written warning (see
section 311(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, 16 U.S.C. 1861(c), and section 11(c)
of the Northern Pacific Halibut Act of
1982, 16 U.S.C. 773i(c)).

Civil penalty means a civil adminis-
trative monetary penalty assessed
under the civil administrative process
described in this part.

Decision means an initial or final ad-
ministrative decision of the Judge.

Ex parte communication means an oral
or written communication not on the
public record with respect to which
reasonable prior notice to all parties is
not given, but does not include inquir-
ies regarding procedures, scheduling,
and status.

Final administrative decision means an
order or decision of NOAA assessing a
civil penalty or permit sanction which
is not subject to further Agency review
under this part, and which is subject to
collection proceedings or judicial re-
view in an appropriate Federal district
court as authorized by law.

Forfeiture includes, but is not limited
to, surrender or relinquishment of any
claim to an item by written agreement,
or otherwise; or extinguishment of any
claim to, and transfer of title to an
item to the U.S. Government by court
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order or by order of the Administrator
under a statute.

Hearing means a civil administrative
hearing on a NOVA, NOPS and/or
NIDP.

Initial decision means a decision of
the Judge that, under applicable stat-
ute and regulation, is subject to review
by the Administrator.

Judge means Administrative Law
Judge.

NIDP means Notice of Intent to Deny
Permit.

NMFS means the National Marine
Fisheries Service.

NOAA (see Agency) means either the
Administrator or a designee acting on
behalf of the Administrator.

NOPS means Notice of Permit Sanc-
tion.

NOVA means Notice of Violation and
Assessment of civil penalty.

Party means the respondent and the
Agency; a joint and several respondent,
vessel owner, or permit holder, if they
enter an appearance; and any other
person allowed to participate under
§904.204(b).

Permit means any license, permit,
certificate, or other approval issued by
NOAA under an applicable statute.

Permit holder means the holder of a
permit or any agent or employee of the
holder, and includes the owner and op-
erator of a vessel for which the permit
was issued.

Permit sanction means suspension,
revocation, or modification of a permit
(see §904.320).

PPIP means Preliminary Position on
Issues and Procedures.

Respondent means a person issued a
written warning, NOVA, NOPS, NIDP
or other notice.

Settlement agreement means any
agreement resolving all or part of an
administrative or judicial action. The
terms of such an agreement may in-
clude, but are not limited to, payment
of a civil penalty, and/or imposition of
a permit sanction.

USCG means the U.S. Coast Guard.

Vessel owner means the owner of any
vessel that may be liable in rem for
any civil penalty, or whose permit may
be subject to sanction in proceedings
under this part.

Written warning means a notice in
writing to a person that a violation has
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been documented against the person or
against the vessel which is owned or
operated by the person, where no civil
penalty or permit sanction is imposed
or assessed.

§904.3 Filing and service of notices,
documents, and other papers.

(a) Service of a NOVA (§904.101),
NOPS (§904.302), NIDP (§904.303), Notice
of Proposed Forfeiture (§904.504), No-
tice of Seizure (§904.501), Notice of
Summary Sale (§904.505) or Written
Warning (§904.402) may be made by cer-
tified mail (return receipt requested),
facsimile, electronic transmission, or
third party commercial carrier to an
addressee’s last known address or by
personal delivery. Service of a notice
under this subpart will be considered
effective upon receipt.

(b) Service of documents and papers,
other than such Notices as described in
paragraph (a) of this section, may be
made by first class mail (postage pre-
paid), facsimile, electronic trans-
mission, or third party commercial
carrier, to an addressee’s last known
address or by personal delivery. Service
of documents and papers will be consid-
ered effective upon the date of post-
mark (or as otherwise shown for gov-
ernment-franked mail), facsimile
transmission, delivery to third party
commercial carrier, electronic trans-
mission or upon personal delivery.

(c) Whenever this part requires serv-
ice of a NOVA, NOPS, NIDP, document,
or other paper, such service may effec-
tively be made on the agent for service
of process, on the attorney for the per-
son to be served, or other representa-
tive. Refusal by the person to be served
(including an agent, attorney, or rep-
resentative) of service of a document
or other paper will be considered effec-
tive service of the document or other
paper as of the date of such refusal. In
cases where certified notification is re-
turned unclaimed, service will be con-
sidered effective if the U.S. Postal
Service provides an affidavit stating
that the party was receiving mail at
the same address during the period
when certified service was attempted.

(d) Any documents or pleadings filed
or served must be signed:

(1) By the person or persons filing the
same,
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(2) By an officer thereof if a corpora-
tion,

(3) By an officer or authorized em-
ployee if a government instrumen-
tality, or

(4) By an attorney or other person
having authority to sign.

§904.4 Computation of time periods.

For a NOVA, NOPS or NIDP, the 30
day response period begins to run on
the date the notice is received. All
other time periods begin to run on the
day following the service date of the
document, paper, or event that begins
the time period. Saturdays, Sundays,
and Federal holidays will be included
in computing such time, except that
when such time expires on a Saturday,
Sunday, or Federal holiday, in which
event such period will be extended to
include the next business day. This
method of computing time periods also
applies to any act, such as paying a
civil penalty, required by this part to
take place within a specified period of
time. When the period of time pre-
scribed or allowed is less than 11 days,
intermediate Saturdays, Sundays, and
legal holidays will be excluded in the
computation.

§904.5 Appearances.

(a) A party may appear in person or
by or with counsel or other representa-
tive.

(b) Whenever an attorney or other
representative contacts the Agency on
behalf of another person with regard to
any matter that has resulted in, or
may result in, a written warning, a
NOVA, NOPS, NIDP, or a forfeiture
proceeding, that attorney or other rep-
resentative shall file a Notice of Ap-
pearance with the Agency. Such notice
shall indicate the name of the person
on whose behalf the appearance is
made.

(c) Each attorney or other represent-
ative who represents a party in any
hearing shall file a written Notice of
Appearance with the Judge. Such no-
tice shall indicate the name of the
case, the docket number, and the party
on whose behalf the appearance is
made.
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Subpart B—Civil Penalties

§904.100 General.

This subpart sets forth the proce-
dures governing NOAA administrative
proceedings for the assessment of civil
penalties under the statutes cited in
§904.1(c).

§904.101 Notice of violation and as-
sessment (NOVA).

(a) A NOVA will be issued by NOAA
and served upon the respondent(s). The
NOVA will contain:

(1) A concise statement of the facts
believed to show a violation;

(2) A specific reference to the provi-
sions of the Act, regulation, license,
permit, agreement, or order allegedly
violated;

(3) The findings and conclusions upon
which NOAA bases the assessment;

(4) The amount of the civil penalty
assessed; and

(5) Information concerning the re-
spondent’s rights upon receipt of the
NOVA, and will be accompanied by a
copy of the regulations in this part
governing the proceedings.

(b) In assessing a civil penalty, NOAA
will take into account information
available to the Agency concerning any
factor to be considered under the appli-
cable statute, and any other informa-
tion that justice or the purposes of the
statute require.

(c) The NOVA may also contain a
proposal for compromise or settlement
of the case. NOAA may also attach doc-
uments that illuminate the facts be-
lieved to show a violation.

§904.102 Procedures upon receipt of a
NOVA.

(a) The respondent has 30 days from
receipt of the NOVA in which to re-
spond. During this time the respondent
may:

(1) Accept the penalty or compromise
penalty, if any, by taking the actions
specified in the NOVA;

(2) Seek to have the NOVA amended,
modified, or rescinded under paragraph
(b) of this section;

(3) Request
§904.201(a);

(4) Request an extension of time to
respond under paragraph (c) of this sec-
tion; or

a hearing under
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(5) Take no action, in which case the
NOVA becomes a final administrative
decision in accordance with §904.104.

(b) The respondent may seek amend-
ment or modification of the NOVA to
conform to the facts or law as that per-
son sees them by notifying Agency
counsel at the telephone number or ad-
dress specified in the NOVA. If amend-
ment or modification is sought, Agency
counsel will either amend the NOVA or
decline to amend it, and so notify the
respondent.

(c) The respondent may, within the 30
day period specified in paragraph (a) of
this section, request an extension of
time to respond. Agency counsel may
grant an extension of up to 30 days un-
less he or she determines that the re-
quester could, exercising reasonable
diligence, respond within the 30 day pe-
riod. If Agency counsel does not re-
spond to the request within 48 hours of
its receipt, the request is granted auto-
matically for the extension requested,
up to a maximum of 30 days. A tele-
phonic response to the request within
the 48 hour period is considered an ef-
fective response, and will be followed
by written confirmation.

(d) Agency counsel may, for good
cause, grant an additional extension
beyond the 30 day period specified in
paragraph (c) of this section.

§904.103 Hearing.

(a) Any hearing request under
§904.102(a)(3) is governed by the hearing
and review procedures set forth in sub-
part C of this part.

(b) [Reserved]

§904.104 Final
sion.

administrative deci-

(a) If no request for hearing is timely
filed as provided in §904.201(a), the
NOVA becomes effective as the final
administrative decision and order of
NOAA 30 days after service of the
NOVA or on the last day of any delay
period granted.

(b) If a request for hearing is timely
filed in accordance with §904.201(a), the
date of the final administrative deci-
sion is as provided in subpart C of this
part.
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§904.105
alty.

(a) Respondent must make full pay-
ment of the civil penalty within 30
days of the date upon which the NOVA
becomes effective as the final adminis-
trative decision and order of NOAA
under §904.104 or the date of the final
administrative decision as provided in
subpart C of this part. Payment must
be made by mailing or delivering to
NOAA at the address specified in the
NOVA a check or money order made
payable in U.S. currency in the amount
of the assessment to the ‘‘Department
of Commerce/NOAA,” by credit card, or
as otherwise directed.

(b) Upon any failure to pay the civil
penalty assessed, NOAA may request
the U.S. Department of Justice to re-
cover the amount assessed in any ap-
propriate district court of the United
States, may act under §904.106, or may
commence any other lawful action.

Payment of final civil pen-

§904.106 Compromise of civil penalty.

(a) NOAA, in its sole discretion, may
compromise, modify, remit, or miti-
gate, with or without conditions, any
civil penalty assessed, or which is sub-
ject to assessment, except as stated in
paragraph (d) of this section.

(b) The compromise authority of
NOAA under this section may be exer-
cised either upon the initiative of
NOAA or in response to a request by
the respondent or a representative sub-
ject to the requirements of §904.5. Any
such request should be sent to Agency
counsel at the address specified in the
NOVA.

(c) Neither the existence of the com-
promise authority of NOAA under this
section nor NOAA’s exercise thereof at
any time changes the date upon which
a NOVA becomes final.

(d) NOAA will not compromise, mod-
ify, or remit a civil penalty assessed, or
subject to assessment, under the Deep
Seabed Hard Mineral Resources Act
while an action to review or recover
the civil penalty is pending in a court
of the United States.

§904.107 Joint and several respond-
ents.

(a) A NOVA may assess a civil pen-

alty against two or more respondents

jointly and severally. Each joint and
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several respondent is liable for the en-
tire penalty but, in total, no more than
the amount finally assessed may be
collected from the respondents.

(b) A hearing request by one joint
and several respondent is considered a
request by the other joint and several
respondent(s). Agency counsel, having
received a hearing request from one
joint and several respondent, will send
a copy of it to the other joint and sev-
eral respondent(s) in the case. How-
ever, if the requesting joint and several
respondent settles with the Agency
prior to the hearing, upon notification
by the Agency, any remaining joint
and several respondent(s) must affirm-
atively request a hearing within the
time period specified or the case will be
removed from the court’s docket as
provided in §904.213.

(c) A final administrative decision by
the Judge or the Administrator after a
hearing requested by one joint and sev-
eral respondent is binding on all par-
ties including all other joint and sev-
eral respondent(s), whether or not they
entered an appearance unless they have
otherwise resolved the matter through
settlement with the Agency.

§904.108 Factors considered in assess-
ing civil penalties.

(a) Factors to be taken into account
in assessing a civil penalty, depending
upon the statute in question, may in-
clude the nature, circumstances, ex-
tent, and gravity of the alleged viola-
tion; the respondent’s degree of culpa-
bility, any history of prior violations,
and ability to pay; and such other mat-
ters as justice may require.

(b) NOAA may, in consideration of a
respondent’s ability to pay, increase or
decrease a civil penalty from an
amount that would otherwise be war-
ranted by the other relevant factors. A
civil penalty may be increased if a re-
spondent’s ability to pay is such that a
higher civil penalty is necessary to
deter future violations, or for commer-
cial violators, to make a civil penalty
more than a cost of doing business. A
civil penalty may be decreased if the
respondent establishes that he or she is
unable to pay an otherwise appropriate
civil penalty amount.

(c) Except as provided in paragraph
(g) of this section, if a respondent as-
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serts that a civil penalty should be re-
duced because of an inability to pay,
the respondent has the burden of prov-
ing such inability by providing
verifiable, complete, and accurate fi-
nancial information to NOAA. NOAA
will not consider a respondent’s inabil-
ity to pay unless the respondent, upon
request, submits such financial infor-
mation as Agency counsel determines
is adequate to evaluate the respond-
ent’s financial condition. Depending on
the circumstances of the case, Agency
counsel may require the respondent to
complete a financial information re-
quest form, answer written interrog-
atories, or submit independent
verification of his or her financial in-
formation. If the respondent does not
submit the requested financial infor-
mation, he or she will be presumed to
have the ability to pay the civil pen-
alty.

(d) Financial information relevant to
a respondent’s ability to pay includes
but is not limited to, the value of re-
spondent’s cash and liquid assets; abil-
ity to borrow; net worth; liabilities; in-
come tax returns; past, present, and fu-
ture income; prior and anticipated
profits; expected cash flow; and the re-
spondent’s ability to pay in install-
ments over time. A respondent will be
considered able to pay a civil penalty
even if he or she must take such ac-
tions as pay in installments over time,
borrow money, liquidate assets, or re-
organize his or her business. NOAA’s
consideration of a respondent’s ability
to pay does not preclude an assessment
of a civil penalty in an amount that
would cause or contribute to the bank-
ruptcy or other discontinuation of the
respondent’s business.

(e) Financial information regarding
respondent’s ability to pay should be
submitted to Agency counsel as soon as
possible after the receipt of the NOVA.
If a respondent has requested a hearing
on the violation alleged in the NOVA
and wants the initial decision of the
Judge to consider his or her inability
to pay, verifiable, complete, and accu-
rate financial information must be sub-
mitted to Agency counsel at least 30
days in advance of the hearing, except
where the applicable statute expressly
provides for a different time period. No
information regarding the respondent’s
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ability to pay submitted by the re-
spondent less than 30 days in advance
of the hearing will be admitted at the
hearing or considered in the initial de-
cision of the Judge, unless the Judge
rules otherwise. If the Judge decides to
admit any information related to the
respondent’s ability to pay submitted
less than 30 days in advance of the
hearing, Agency Counsel will have 30
days to respond to the submission from
the date of admission. In deciding
whether to submit such information,
the respondent should keep in mind
that the Judge may assess de novo a
civil penalty either greater or smaller
than that assessed in the NOVA.

(f) Issues regarding ability to pay
will not be considered in an adminis-
trative review of an initial decision if
the financial information was not pre-
viously presented by the respondent to
the Judge prior to or at the hearing.

(g) Whenever a statute requires
NOAA to take into consideration a re-
spondent’s ability to pay when assess-
ing a civil penalty, NOAA will take
into consideration information avail-
able to it concerning a respondent’s
ability to pay. In all cases, the NOVA
will advise, in accordance with §904.102,
that the respondent may seek to have
the civil penalty amount modified by
Agency counsel on the basis that he or
she does not have the ability to pay the
civil penalty assessed. A request to
have the civil penalty amount modified
on this basis must be made in accord-
ance with §904.102 and should be ac-
companied by supporting financial in-
formation. Agency counsel may re-
quest that the respondent submit such
additional verifiable, complete and ac-
curate financial information as Agency
counsel determines is necessary to
evaluate the respondent’s financial
condition (such as by responding to a
financial information request form or
written interrogatories, or by author-
izing independent verification of re-
spondent’s financial condition). A re-
spondent’s failure to provide the re-
quested information may serve as the
basis for inferring that such informa-
tion would not have supported the re-
spondent’s assertion of inability to pay
the civil penalty assessed in the NOVA.

(h) Whenever a statute requires
NOAA to take into consideration a re-
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spondent’s ability to pay when assess-
ing a civil penalty and the respondent
has requested a hearing on the viola-
tion alleged in the NOVA, the Agency
must submit information on the re-
spondent’s financial condition so that
the Judge may consider that informa-
tion, along with any other factors re-
quired to be considered, in the Judge’s
de novo assessment of a civil penalty.
Agency counsel may obtain such finan-
cial information through discovery
procedures under §904.240, or otherwise.
A respondent’s refusal or failure to re-
spond to such discovery requests may
serve as the basis for inferring that
such information would have been ad-
verse to any claim by respondent of in-
ability to pay the assessed civil pen-
alty, or result in respondent being
barred from asserting financial hard-
ship.

Subpart C—Hearing and Appeal
Procedures

GENERAL

§904.200 Scope and applicability.

(a) This subpart sets forth the proce-
dures governing the conduct of hear-
ings and the issuance of initial and
final administrative decisions of NOAA
involving alleged violations of the laws
cited in §904.1(c) and regulations imple-
menting these laws, including civil
penalty assessments and permit sanc-
tions and denials. By separate regula-
tion, these rules may be applied to
other proceedings.

(b) The Judge is delegated authority
to make the initial or final administra-
tive decision of the Agency in pro-
ceedings subject to the provisions of
this subpart, and to take actions to
promote the efficient and fair conduct
of hearings as set out in this subpart.
The Judge has no authority to rule on
constitutional issues or challenges to
the validity of regulations promul-
gated by the Agency or statutes admin-
istered by NOAA.

(¢c) This subpart is not an inde-
pendent basis for claiming the right to
a hearing but, instead, prescribes pro-
cedures for the conduct of hearings, the
right to which is provided by other au-
thority.



§904.201

§904.201 Hearing requests and case
docketing.

(a) If the respondent wishes a hearing
on a NOVA, NOPS or NIDP, the request
must be dated and in writing, and must
be served either in person or mailed to
the Agency counsel specified in the no-
tice. The respondent must either at-
tach a copy of the NOVA, NOPS or
NIDP or refer to the relevant NOAA
case number. Agency counsel will
promptly forward the request for hear-
ing to the ALJ Docketing Center.

(b) If a written application is made to
NOAA after the expiration of the time
period established in this part for the
required filing of hearing requests,
Agency counsel will promptly forward
the request for hearing along with a
motion in opposition, documentation
of service and any other relevant mate-
rials to the ALJ Docketing Center for
a determination on whether such re-
quest shall be considered timely filed.
Determinations by the ALJ regarding
untimely hearing requests under this
section shall be in writing.

(c) Upon its receipt for filing in the
ALJ Docketing Center, each request
for hearing will be promptly assigned a
docket number and thereafter the pro-
ceeding will be referred to by such
number. Written notice of the assign-
ment of hearing to a Judge will
promptly be given to the parties.

§904.202

(a) Pleadings, papers, and other docu-
ments in the proceeding must be filed
in conformance with §904.3 directly
with the Judge, with copies served on
the ALJ Docketing Center and all
other parties.

(b) Unless otherwise ordered by the
Judge, discovery requests and answers
will be served on the opposing party
and need not be filed with the Judge.

Filing of documents.

§904.203 [Reserved]

§904.204 Duties and powers of Judge.

The Judge has all powers and respon-
sibilities necessary to preside over the
parties and the hearing, to hold pre-
hearing conferences, to conduct the
hearing, and to render decisions in ac-
cordance with these regulations and 5
U.S.C. 554 through 557, including, but
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not limited to, the authority and duty
to do the following:

(a) Rule on timeliness of hearing re-
quests pursuant to §904.201(b);

(b) Rule on a request to participate
as a party in the hearing by allowing,
denying, or limiting such participation
(such ruling will consider views of the
parties and be based on whether the re-
quester could be directly and adversely
affected by the determination and
whether the requester can be expected
to contribute materially to the disposi-
tion of the proceedings);

(c) Schedule the time, place, and
manner of conducting the pre-hearing
conference or hearing, continue the
hearing from day to day, adjourn the
hearing to a later date or a different
place, and reopen the hearing at any
time before issuance of the decision, all
in the Judge’s discretion, having due
regard for the convenience and neces-
sity of the parties and witnesses;

(d) Schedule and regulate the course
of the hearing and the conduct of the
participants and the media, including
the power to rule on motions to close
the hearing in the interests of justice;
seal the record from public scrutiny to
protect privileged information, trade
secrets, and confidential commercial or
financial information; and strike testi-
mony of a witness who refuses to an-
swer a question ruled to be proper;

(e) Administer oaths and affirma-
tions to witnesses;

(f) Rule on contested discovery re-
quests, establish discovery schedules,
and, whenever the ends of justice would
thereby be served, take or cause depo-
sitions or interrogatories to be taken
and issue protective orders under
§904.251(h);

(g) Rule on motions, procedural re-
quests, and similar matters;

(h) Receive, exclude, limit, and oth-
erwise rule on offers of proof and evi-
dence;

(i) Examine and cross-examine wit-
nesses and introduce into the record on
the Judge’s own initiative documen-
tary or other evidence;

(j) Rule on requests for appearance of
witnesses or production of documents
and take appropriate action upon fail-
ure of a party to effect the appearance
or production of a witness or document
ruled relevant and necessary to the
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proceeding; as authorized by law, issue
subpoenas for the appearance of wit-
nesses or production of documents;

(k) Require a party or witness at any
time during the proceeding to state his
or her position concerning any issue or
his or her theory in support of such po-
sition;

(1) Take official notice of any matter
not appearing in evidence that is
among traditional matters of judicial
notice; or of a non-privileged document
required by law or regulation to be
filed with or published by a duly con-
stituted government body; or of any
reasonably available public document;
provided that the parties will be ad-
vised of the matter noticed and given
reasonable opportunity to show the
contrary;

(m) Assess a civil penalty or impose a
permit sanction, condition, revocation,
or denial of permit application, taking
into account all of the factors required
by applicable law;

(n) Prepare and submit a decision or
other appropriate disposition document
and certify the record;

(0) Award attorney fees and expenses
as provided by applicable statute or
regulation;

(p) Grant preliminary or interim re-
lief; or

(q) Impose, upon the motion of any
party, or sua sponte, appropriate sanc-
tions.

(1) Sanctions may be imposed when
any party, or any person representing a
party, in an administrative proceeding
under this part has failed to comply
with this part, or any order issued
under this part, and such failure to
comply:

(i) Materially injures or prejudices
another party by causing additional ex-
penses; prejudicial delay; or other in-
jury or prejudice;

(ii) Is a clear and unexcused violation
of this part, or any order issued under
this part; or

(iii) Unduly delays the administra-
tive proceeding.

(2) Sanctions that may be imposed
include, but are not limited to, one or
more of the following:

(i) Issuing an order against the party;

(ii) Rejecting or striking any testi-
mony or documentary evidence offered,
or other papers filed, by the party;
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(iii) Expelling the party from the ad-
ministrative proceedings;

(iv) Precluding the party from con-
testing specific issues or findings;

(v) Precluding the party from making
a late filing or conditioning a late fil-
ing on any terms that are just;

(vi) Assessing reasonable expenses,
incurred by any other party as a result
of the improper action or failure to act;
and

(vii) Taking any other action, or im-
posing any restriction or sanction, au-
thorized by applicable statute or regu-
lation, deemed appropriate by the
Judge.

(3) No sanction authorized by this
section, other than refusal to accept
late filings, shall be imposed without
prior notice to all parties and an oppor-
tunity for any party against whom
sanctions would be imposed to be
heard. Such opportunity to be heard
may be on such notice, and the re-
sponse may be in such form as the
Judge directs and may be limited to an
opportunity for a party or a party’s
representative to respond orally imme-
diately after the act or inaction is
noted by the Judge.

(4) The imposition of sanctions is
subject to interlocutory review pursu-
ant to §904.254 in the same manner as
any other ruling.

(6) Nothing in this section shall be
read as precluding the Judge from tak-
ing any other action, or imposing any
restriction or sanction, authorized by
applicable statute or regulation.

[71 FR 12448, Mar. 10, 2006, as amended at 75
FR 35632, June 23, 2010]

§904.205 Disqualification of Judge.

(a) The Judge may withdraw volun-
tarily from an administrative pro-
ceeding when the Judge deems himself/
herself disqualified.

(b) A party may in good faith request
the Judge to withdraw on the grounds
of personal bias or other disqualifica-
tion. The party seeking the disquali-
fication must file with the Judge a
timely affidavit or statement setting
forth in detail the facts alleged to con-
stitute the grounds for disqualifica-
tion, and the Judge will rule on the
matter. If the Judge rules against dis-
qualification, the Judge will place all
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matters relating to such claims of dis-
qualification in the record.

§904.206 Pleadings, motions, and serv-
ice.

(a) The original of all pleadings and
documents must be filed with the
Judge and a copy served upon the ALJ
Docketing Center and each party. All
pleadings or documents when sub-
mitted for filing must show that serv-
ice has been made upon all parties.
Such service must be made in accord-
ance with §904.3(b).

(b) Pleadings and documents to be
filed may be reproduced by printing or
any other process, provided the copies
are clear and legible; must be dated,
the original signed in ink or as other-
wise verified for electronic mail; and
must show the docket description and
title of the proceeding, and the title, if
any, address, and telephone number of
the signatory. If typewritten, the im-
pression may be on only one side of the
paper and must be double spaced, if
possible, except that quotations may
be single spaced and indented.

(c) Motions must normally be made
in writing and must state clearly and
concisely the purpose of and relief
sought by the motion, the statutory or
principal authority relied upon, and
the facts claimed to constitute the
grounds requiring the relief requested.

(d) Unless otherwise provided, the an-
swer to any written motion, pleading,
or petition must be served within 20
days after service of the motion. If a
motion states that opposing counsel
has no objection, it may be acted upon
as soon as practicable, without await-
ing the expiration of the 20 day period.
Answers must be in writing, unless
made in response to an oral motion
made at a hearing; must fully and com-
pletely advise the parties and the
Judge concerning the nature of the op-
position; must admit or deny specifi-
cally and in detail each material alle-
gation of the pleading answered; and
must state clearly and concisely the
facts and matters of law relied upon.
Any new matter raised in an answer
will be deemed controverted.

(e) A response to an answer will be
called a reply. A short reply restricted
to new matters raised in the answer
may be served within 15 days after
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service of an answer. The Judge has
discretion to dispense with the reply.
No further responses are permitted.

§904.207 Amendment of pleading or
record.

(a) A party may amend its pleading
as a matter of course at least 20 days
prior to a hearing. Within 20 days prior
to a hearing a party may amend its
pleading only by leave of the Judge or
by written consent of the adverse
party; leave shall be freely given when
justice so requires. A party shall plead
in response to an amended pleading
within the time remaining for response
to the original pleading or within 10
days after service of the amended
pleading, whichever period is longer,
unless the Judge otherwise orders.

(b) The Judge, upon his or her own
initiative or upon application by a
party, may order a party to make a
more definite statement of any plead-
ing.

(c) Harmless errors in pleadings or
elsewhere in the record may be cor-
rected (by deletion or substitution of
words or figures), and broad discretion
will be exercised by the Judge in per-
mitting such corrections.

§904.208 Extensions of time.

If appropriate and justified, the
Judge may grant any request for an ex-
tension of time. Requests for exten-
sions of time must, except in extraor-
dinary circumstances, be made in writ-
ing.

§904.209 Expedited
proceedings.

In the interests of justice and admin-
istrative efficiency, the Judge, on his
or her own initiative or upon the appli-
cation of any party, may expedite the
administrative proceeding. A motion
by a party to expedite the administra-
tive proceeding may, at the discretion
of the Judge, be made orally or in writ-
ing with concurrent actual notice to
all parties. Upon granting a motion to
expedite the scheduling of an adminis-
trative proceeding, the Judge may ex-
pedite pleading schedules, prehearing
conferences and the hearing, as appro-
priate. If a motion for an expedited ad-
ministrative proceeding is granted, a
hearing on the merits may not be

administrative
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scheduled with less than 5 business
days notice, unless all parties consent
to an earlier hearing.

§904.210 Summary decision.

The Judge may render a summary de-
cision disposing of all or part of the ad-
ministrative proceeding if:

(a) Jointly requested by every party
to the administrative proceeding; and

(b) There is no genuine issue as to
any material fact and a party is enti-
tled to summary decision as a matter
of law.

§904.211 Failure to appear.

(a) If, after proper service of notice,
any party appears at the hearing and
an opposing party fails to appear, the
Judge is authorized to:

(1) Dismiss the case with prejudice,
where the Agency is a non-appearing
party; or

(2) Where the respondents have failed
to appear, find the facts as alleged in
the NOVA, NOPS and/or NIDP and
enter a default judgment against the
respondents.

(b) Following an order of default
judgment, a non-appearing party may
file a petition for reconsideration, in
accordance with §904.272. Only peti-
tions citing reasons for non-appear-
ance, as opposed to arguing the merits
of the case, will be considered.

(c) The Judge will place in the record
all the facts concerning the issuance
and service of the notice of time and
place of hearing.

(d) The Judge may deem a failure of
a party to appear after proper notice a
waiver of any right to a hearing and
consent to the making of a decision on
the record.

(e) Failure to appear at a hearing
shall not be deemed to be a waiver of
the right to be served with a copy of
the Judge’s decision.

§904.212
fend.

(a) Whenever the record discloses the
failure of any party to file documents,
respond to orders or notices from the
Judge, or otherwise indicates an inten-
tion on the part of any party not to
participate further in the administra-
tive proceeding, the Judge may issue:

Failure to prosecute or de-
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(1) An order requiring any party to
show why the matter that is the sub-
ject of the failure to respond should
not be disposed of adversely to that
party’s interest;

(2) An order requiring any party to
certify intent to appear at any sched-
uled hearing; or

(3) Any order, except dismissal, as is
necessary for the just and expeditious
resolution of the case.

(b) [Reserved]

§904.213 Settlements.

If settlement is reached before the
Judge has certified the record, the
Judge shall remove the case from the
docket upon notification by the Agen-
cy.

§904.214 Stipulations.

The parties may, by stipulation,
agree upon any matters involved in the
administrative proceeding and include
such stipulations in the record with
the consent of the Judge. Written stip-
ulations must be signed and served
upon all parties.

§904.215 Consolidation.

The Chief Administrative Law Judge
may order that two or more adminis-
trative proceedings that involve sub-
stantially the same parties or the same
issues be consolidated and/or heard to-
gether, either upon request of a party
or sua sponte.

§904.216 Prehearing conferences.

(a) Prior to any hearing or at any
other time deemed appropriate, the
Judge may, upon his or her own initia-
tive, or upon the application of any
party, direct the parties to appear for a
conference or arrange a telephone con-
ference. The Judge shall provide at
least 24 hours notice of the conference
to the parties, and shall record such
conference by audio recording or court
reporter, to consider:

(1) Simplification or clarification of
the issues or settlement of the case by
consent;

(2) The possibility of obtaining stipu-
lations, admissions, agreements, and
rulings on admissibility of documents,
understandings on matters already of
record, or similar agreements that will
avoid unnecessary proof;
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(3) Agreements and rulings to facili-
tate the discovery process;

(4) Limitation of the number of ex-
pert witnesses or other avoidance of
cumulative evidence;

(5) The procedure, course, and con-
duct of the administrative proceeding;

(6) The distribution to the parties
and the Judge prior to the hearing of
written testimony and exhibits in
order to expedite the hearing; or

(7) Such other matters as may aid in
the disposition of the administrative
proceeding, including the status of set-
tlement discussions.

(b) The Judge in his or her discretion
may issue an order showing the mat-
ters disposed of in such conference, and
shall provide a transcript of the con-
ference upon the request of a party.

DISCOVERY

§904.240 Discovery generally.

(a) Preliminary position on issues and
procedures (PPIP). Prior to hearing the
Judge will ordinarily require the par-
ties to submit a written PPIP. Except
for information regarding a respond-
ent’s ability to pay an assessed civil
penalty, this PPIP will normally obvi-
ate the need for further discovery.

(1) The PPIP shall include the fol-
lowing information: A factual sum-
mary of the case; a summary of all fac-
tual and legal issues in dispute; a list
of all defenses that will be asserted, to-
gether with a summary of all factual
and legal bases supporting each de-
fense; a list of all potential witnesses,
together with a summary of their an-
ticipated testimony; and a list of all
potential exhibits.

(2) The PPIP shall be signed by the
party and by an attorney, if one is re-
tained. The PPIP shall be served upon
all parties, along with a copy of each
potential exhibit listed in the PPIP.

(3) A party has the affirmative obli-
gation to supplement the PPIP as
available information or documenta-
tion relevant to the stated charges or
defenses becomes known to the party.

(b) Additional discovery. Upon written
motion by a party, the Judge may
allow additional discovery only upon a
showing of relevance, need, and reason-
able scope of the evidence sought, by
one or more of the following methods:
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Deposition upon oral examination or
written questions, written interrog-
atories, production of documents or
things for inspection and other pur-
poses, and requests for admission. With
respect to information regarding a re-
spondent’s ability to pay an assessed
civil penalty, the Agency may serve
any discovery request (i.e., deposition,
interrogatories, admissions, production
of documents) directly upon the re-
spondent without first seeking an order
from the Judge.

(c) Time limits. Motions for deposi-
tions, interrogatories, admissions, or
production of documents or things may
not be filed within 20 days of the hear-
ing except on order of the Judge for
good cause shown. Oppositions to a dis-
covery motion must be filed within 10
days of service unless otherwise pro-
vided in these rules or by the Judge.

(d) Oppositions. Oppositions to any
discovery motion or portion thereof
must state with particularity the
grounds relied upon. Failure to object
in a timely fashion constitutes waiver
of the objection.

(e) Scope of discovery. The Judge may
limit the scope, subject matter, meth-
od, time, or place of discovery. Unless
otherwise limited by order of the
Judge, the scope of discovery is as fol-
lows:

(1) In general. As allowed under para-
graph (b) of this section, parties may
obtain discovery of any matter, not
privileged, that is relevant to the alle-
gations of the charging document, to
the proposed relief, or to the defenses
of any respondent, or that appears rea-
sonably calculated to lead to the dis-
covery of admissible evidence.

(2) Hearing preparation: Materials. A
party may not obtain discovery of ma-
terials prepared in anticipation of liti-
gation except upon a showing that the
party seeking discovery has a substan-
tial need for the materials in prepara-
tion of his or her case and is unable
without undue hardship to obtain the
substantial equivalent of the materials
by other means. Mental impressions,
conclusions, opinions, or legal theories
of an attorney or other representative
of a party are not discoverable under
this section.

(3) Hearing preparation: Experts. A
party may discover the substance of
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the facts and opinions to which an ex-
pert witness is expected to testify and
a summary of the grounds for each
opinion. A party may also discover
facts known or opinions held by an ex-
pert consulted by another party in an-
ticipation of litigation but not ex-
pected to be called as a witness upon a
showing of exceptional circumstances
making it impracticable for the party
seeking discovery to obtain such facts
or opinions by other means.

(f) Failure to comply. If a party fails to
comply with any provision of this sec-
tion, including any PPIP, subpoena or
order concerning discovery, the Judge
may, in the interest of justice:

(1) Infer that the admission, testi-
mony, documents, or other evidence
would have been adverse to the party;

(2) Rule that the matter or matters
covered by the order or subpoena are
established adversely to the party;

(3) Rule that the party may not in-
troduce into evidence or otherwise rely
upon, in support of any claim or de-
fense, testimony by such party, officer,
or agent, or the documents or other
evidence;

(4) Rule that the party may not be
heard to object to introduction and use
of secondary evidence to show what the
withheld admission, testimony, docu-
ments, or other evidence would have
shown; or

(5) Strike part or all of a pleading
(except a request for hearing), a motion
or other submission by the party, con-
cerning the matter or matters covered
by the order or subpoena.

§904.241 Depositions.

(a) Notice. If a motion for deposition
is granted, and unless otherwise or-
dered by the Judge, the party taking
the deposition of any person must
serve on that person and on any other
party written notice at least 15 days
before the deposition would be taken
(or 25 days if the deposition is to be
taken outside the United States). The
notice must state the name and ad-
dress of each person to be examined,
the time and place where the examina-
tion would be held, the name and mail-
ing address of the person before whom
the deposition would be taken, and the
subject matter about which each per-
son would be examined.
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(b) Taking the deposition. Depositions
may be taken before any officer au-
thorized to administer oaths by the law
of the United States or of the place
where the examination is to be held, or
before a person appointed by the Judge.
Each deponent will be sworn, and any
party has the right to cross-examine.
Objections are not waived by failure to
make them during the deposition un-
less the ground of the objection is one
that might have been removed if pre-
sented at that time. The deposition
will be recorded, transcribed, signed by
the deponent, unless waived, and cer-
tified by the officer before whom the
deposition was taken. All transcription
costs associated with the testimony of
a deponent will be borne by the party
seeking the deposition. Each party will
bear its own expense for any copies of
the transcript. See also §904.252(a).

(c) Alternative deposition methods. By
order of the Judge, the parties may use
other methods of deposing parties or
witnesses, such as telephonic deposi-
tions or depositions upon written ques-
tions. Objections to the form of written
questions are waived unless made with-
in 5 days of service of the questions.

(d) Use of depositions at hearing. (1) At
hearing, part or all of any deposition,
so far as admissible under the rules of
evidence applied as though the witness
were then testifying, may be used
against any party who was present or
represented at the taking of the deposi-
tion or had reasonable notice.

(2) The deposition of a witness may
be used by any party for any purpose if
the Judge finds:

(i) That the witness is unable to at-
tend due to death, age, health, impris-
onment, disappearance or distance
from the hearing site; or

(ii) That exceptional circumstances
make it desirable, in the interest of
justice, to allow the deposition to be
used.

(3) If only part of a deposition is of-
fered in evidence by a party, any party
may introduce any other part.

§904.242 Interrogatories.

(a) Use at hearing. If ordered by the
Judge, any party may serve upon any
other party written interrogatories.
Answers may be used at hearing in the
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same manner as depositions under
§904.241(d).

(b) Answers and objections. Answers
and objections must be made in writing
under oath, and reasons for the objec-
tions must be stated. Answers must be
signed by the person making them and
objections must be signed by the party
or attorney making them. Unless oth-
erwise ordered, answers and objections
must be served on all parties within 20
days after service of the interrog-
atories.

(c) Option to produce records. Where
the answer to an interrogatory may be
ascertained from the records of the
party upon whom the interrogatory is
served, it is sufficient to specify such
records and afford the party serving
the interrogatories an opportunity to
examine them.

§904.243 Admissions.

(a) Request. If ordered by the Judge,
any party may serve on any other
party a written request for admission
of the truth of any relevant matter of
fact set forth in the request, including
the genuineness of any relevant docu-
ment described in the request. Copies
of documents must be served with the
request. Each matter of which an ad-
mission is requested must be sepa-
rately stated.

(b) Response. Each matter is admitted
unless a written answer or objection is
served within 20 days of service of the
request, or within such other time as
the Judge may allow. The answering
party must specifically admit or deny
each matter, or state the reasons why
he or she cannot truthfully admit or
deny it.

(c) Effect of admission. Any matter ad-
mitted is conclusively established un-
less the Judge on motion permits with-
drawal or amendment of it for good
cause shown.

§904.244 Production of documents and
inspection.

(a) Scope. If ordered by the Judge,
any party may serve on any other
party a request to produce a copy of
any document or specifically des-
ignated category of documents, or to
inspect, copy, photograph, or test any
such document or tangible thing in the
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possession, custody, or control of the
party upon whom the request is served.

(b) Procedure. The request must set
forth:

(1) The items to be produced or in-
spected by item or by category, de-
scribed with reasonable particularity,
and

(2) A reasonable time, place, and
manner for inspection. The party upon
whom the request is served must serve
within 20 days a response or objections,
which must address each item or cat-
egory and include copies of the re-
quested documents.

§904.245 Subpoenas.

(a) In general. Subpoenas for the at-
tendance and testimony of witnesses
and the production of documentary evi-
dence for the purpose of discovery or
hearing may be issued as authorized by
the statute under which the proceeding
is conducted.

(b) Timing. Applications for sub-
poenas must be submitted at least 15
days before the scheduled hearing or
deposition.

(c) Motions to quash. Any person to
whom a subpoena is directed or any
party may move to quash or limit the
subpoena within 10 days of its service
or on or before the time specified for
compliance, whichever is shorter. The
Judge may quash or modify the sub-
poena.

(d) Enforcement. In case of disobe-
dience to a subpoena, the requesting
party may request the U.S. Depart-
ment of Justice to invoke the aid of
any court of the United States in re-
quiring the attendance and testimony
of witnesses and the production of doc-
umentary evidence.

HEARINGS

§904.250 Notice of time and place of
hearing.

(a) The Judge shall be responsible for
scheduling the hearing. With due re-
gard for the convenience of the parties,
their representatives, or witnesses, the
Judge shall fix the time, place and date
for the hearing and shall notify all par-
ties of the same. The Judge will
promptly serve on the parties notice of
the time and place of hearing. The
hearing will not be held less than 20
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days after service of the notice of hear-
ing unless the hearing is expedited as
provided under paragraph (c) of this
section.

(b) A request for a change in the
time, place, or date of the hearing may
be granted by the Judge.

(c) Upon the consent of each party to
the administrative proceeding, the
Judge may order that one or more
issues be heard on submissions or affi-
davits if it appears that such issues
may be resolved by means of written
materials and that efficient disposition
of those issues can be made without an
in-person hearing.

(d) At any time after commencement
of an administrative proceeding, any
party may move to expedite the sched-
uling of the administrative proceeding
as provided in §904.209.

§904.251 Evidence.

(a) In general. (1) At the hearing,
every party has the right to present
oral or documentary evidence in sup-
port of its case or defense, to submit
rebuttal evidence, and to conduct such
cross-examination as may be required
for a full and true disclosure of the
facts. This paragraph may not be inter-
preted to diminish the powers and du-
ties of the Judge under §904.204.

(2) All evidence that is relevant, ma-
terial, reliable, and probative, and not
unduly repetitious or cumulative, is
admissible at the hearing. Formal rules
of evidence do not necessarily apply to
the administrative proceedings, and
hearsay evidence is not inadmissible as
such.

(3) In any case involving a charged
violation of law in which the respond-
ent has admitted an allegation, evi-
dence may be taken to establish mat-
ters of aggravation or mitigation.

(b) Objections and offers of proof. (1) A
party shall state the grounds for objec-
tion to the admission or exclusion of
evidence. Rulings on all objections
shall appear in the record. Only objec-
tions made before the Judge may be
raised on appeal.

(2) Whenever evidence is excluded
from the record, the party offering
such evidence may make an offer of
proof, which shall be included in the
record.
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(c) Testimony. (1) Testimony may be
received into evidence by the following
means:

(i) Oral presentation; and

(ii) Subject to the discretion of the
Judge, written affidavit, telephone,
video or other electronic media.

(2) Regardless of form, all testimony
shall be under oath or affirmation re-
quiring the witness to declare that the
witness will testify truthfully, and sub-
ject to cross examination.

(d) Exhibits and documents. (1) All ex-
hibits shall be numbered and marked
with a designation identifying the
sponsor. To prove the content of an ex-
hibit, the original writing, recording or
photograph is required except that a
duplicate or copy is admissible to the
same extent as an original unless a
genuine question is raised as to the au-
thenticity of the original or, given the
circumstances, it would be unfair to
admit the duplicate in lieu of the origi-
nal. The original is not required, and
other evidence of the contents of a
writing, recording, or photograph is ad-
missible if the original is lost or de-
stroyed, not obtainable, in the posses-
sion of the opponent, or not closely re-
lated to a controlling issue. Each ex-
hibit offered in evidence or marked for
identification shall be filed and re-
tained in the record of decision, unless
the Judge permits the substitution of
copies for the original document.

(2) In addition to the requirements
set forth in §904.240(a)(2), parties shall
exchange all remaining exhibits that
will be offered at hearing prior to the
beginning of the hearing, except for
good cause or as otherwise directed by
the Judge. Exhibits that are not ex-
changed as required may be denied ad-
mission into evidence. This require-
ment does not apply to demonstrative
evidence.

(e) Physical evidence. (1) Photographs
or videos or other electronic media
may be substituted for physical evi-
dence at the discretion of the Judge.

(2) Except upon the Judge’s order, or
upon request by a party, physical evi-
dence will be retained after the hearing
by the Agency.

(f) Stipulations. The parties may, by
written stipulation at any stage of the
administrative proceeding or orally at
the hearing, agree upon any matters.



§904.252

Stipulations may be received in evi-
dence before or during the hearing and,
when received in evidence, shall be
binding on the parties to the stipula-
tion.

(g) Official motice. The Judge may
take official notice of such matters as
might be judicially noticed by the
courts or of other facts within the spe-
cialized knowledge of the agency as an
expert body. Where a decision or part
thereof rests on official notice of a ma-
terial fact not appearing in the evi-
dence in the record, the fact of official
notice shall be so stated in the deci-
sion, and any party, upon timely re-
quest, shall be afforded an opportunity
to show the contrary.

(h) Confidential and sensitive informa-
tion. (1) The Judge may limit introduc-
tion of evidence or issue protective or-
ders that are required to prevent undue
disclosure of classified, confidential, or
sensitive matters, which include, but
are not limited to, matters of a na-
tional security, business, personal, or
proprietary nature. Where the Judge
determines that information in docu-
ments containing classified, confiden-
tial, or sensitive matters should be
made available to another party, the
Judge may direct the offering party to
prepare an unclassified or non-sen-
sitive summary or extract of the origi-
nal. The summary or extract may be
admitted as evidence in the record.

(2) If the Judge determines that the
procedure described in paragraph (h)(1)
of this section is inadequate and that
classified or otherwise sensitive mat-
ters must form part of the record in
order to avoid prejudice to a party, the
Judge may advise the parties and pro-
vide opportunity for arrangements to
permit a party or representative to
have access to such matters.

(i) Foreign law. (1) A party who in-
tends to raise an issue concerning the
law of a foreign country must give rea-
sonable notice. The Judge, in deter-
mining foreign law, may consider any
relevant material or source, whether or
not submitted by a party.

(2) Exhibits in a foreign language
must be translated into English before
such exhibits are offered into evidence.
Copies of both the untranslated and
translated versions of the proposed ex-
hibits, along with the name and quali-
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fications of the translator, must be
served on the opposing party at least 10
days prior to the hearing unless the
parties otherwise agree.

§904.252 Witnesses.

(a) Fees. Witnesses, other than em-
ployees of a Federal agency, summoned
in an administrative proceeding, in-
cluding discovery, shall receive the
same fees and mileage as witnesses in
the courts of the United States.

(b) Witness counsel. Any witness not a
party may have personal counsel to ad-
vise him or her as to his or her rights,
but such counsel may not otherwise
participate in the hearing.

(c) Witness exclusion. Witnesses who
are not parties may be excluded from
the hearing room prior to the taking of
their testimony. An authorized officer
is considered a party for the purposes
of this subsection.

(d) Oath or affirmation. Witnesses
shall testify under oath or affirmation
requiring the witness to declare that
the witness will testify truthfully.

(e) Failure or refusal to testify. If a wit-
ness fails or refuses to testify, the fail-
ure or refusal to answer any question
found by the Judge to be proper may be
grounds for striking all or part of the
testimony given by the witness, or any
other action deemed appropriate by the
Judge.

(f) Testimony in a foreign language. If
a witness is expected to testify in a
language other than the English lan-
guage, the party sponsoring the wit-
ness must provide for the services of an
interpreter and advise opposing counsel
10 days prior to the hearing concerning
the extent to which interpreters are to
be used. When available, the inter-
preter should be court certified under
28 U.S.C. 1827.

§904.253 Closing of record.

At the conclusion of the hearing, the
evidentiary record shall be closed un-
less the Judge directs otherwise. Once
the record is closed, no additional evi-
dence shall be accepted except upon a
showing that the evidence is material
and that there was good cause for fail-
ure to produce it in a timely fashion.
The Judge shall reflect in the record,
however, any approved correction to
the transcript.
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§904.254 Interlocutory review.

(a) Application for interlocutory re-
view shall be made to the Judge. The
application shall not be certified to the
Administrator except when the Judge
determines that:

(1) The ruling involves a dispositive
question of law or policy about which
there is substantial ground for dif-
ference of opinion; or

(2) An immediate ruling will materi-
ally advance the completion of the pro-
ceeding; or

(3) The denial of an immediate ruling
will cause irreparable harm to a party
or the public.

(b) Any application for interlocutory
review shall:

(1) Be filed with the Judge within 30
days after the Judge’s ruling;

(2) Designate the ruling
thereof from which appeal
taken;

(3) Set forth the ground on which the
appeal lies; and

(4) Present the points of fact and law
relied upon in support of the position
taken.

(c) Any party that opposes the appli-
cation may file a response within 20
days after service of the application.

(d) The certification to the Adminis-
trator by the Judge shall stay pro-
ceedings before the Judge until the
matter under interlocutory review is
decided.

or part
is being

§904.255 Ex parte communications.

(a) Except to the extent required for
disposition of exr parte matters as au-
thorized by law, the Judge may not
consult a person or party on any mat-
ter relevant to the merits of the ad-
ministrative proceeding, unless there
has been notice and opportunity for all
parties to participate.

(b) Except to the extent required for
the disposition of ex parte matters as
authorized by law:

(1) No interested person outside the
Agency shall make or knowingly cause
to be made to the Judge, the Adminis-
trator, or any Agency employee who is
or may reasonably be expected to be in-
volved in the decisional process of the
administrative proceeding an exr parte
communication relevant to the merits
of the adjudication; and
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(2) Neither the Administrator, the
Judge, nor any Agency employee who
is or may reasonably be expected to be
involved in the decisional process of
the administrative proceeding, shall
make or knowingly cause to be made
to any interested person outside the
agency an ex parte communication rel-
evant to the merits of the administra-
tive proceeding.

(¢c) The Administrator, the Judge, or
any Agency employee who is or may
reasonably be expected to be involved
in the decisional process who receives,
makes, or knowingly causes to be made
a communication prohibited by this
rule shall place in the record of deci-
sion:

(1) All such written communications;

(2) Memoranda stating the substance
of all such oral communications; and

(3) All written responses, and memo-
randa stating the substance of all oral
responses, to the materials described in
paragraphs (c)(1) and (c)(2) of this sec-
tion.

(d)(1) Paragraphs (a), (b) and (c) of
this section do not apply to commu-
nications concerning national defense
or foreign policy matters. Such ex parte
communications to or from an Agency
employee on national defense or for-
eign policy matters, or from employees
of the U.S. Government involving
intergovernmental negotiations, are
allowed if the communicator’s position
with respect to those matters cannot
otherwise be fairly presented for rea-
sons of foreign policy or national de-
fense.

(2) Ex parte communications subject
to this paragraph will be made a part
of the record to the extent that they do
not include information -classified
under an Executive order. Classified in-
formation will be included in a classi-
fied portion of the record that will be
available for review only in accordance
with applicable law.

(e) Upon receipt of a communication
made, or knowingly caused to be made,
by a party in violation of this section
the Judge may, to the extent con-
sistent with the interests of justice,
national security, the policy of under-
lying statutes, require the party to
show cause why its claim or interest in
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the adjudication should not be dis-
missed, denied, disregarded, or other-
wise adversely affected by reason of
such violation.

(f) The prohibitions of this rule shall
apply beginning after issuance of a
NOVA, NOPS, NIDP or any other no-
tice and until a final administrative
decision is rendered, but in no event
shall they begin to apply later than the
time at which an administrative pro-
ceeding is noticed for hearing unless
the person responsible for the commu-
nication has knowledge that it will be
noticed, in which case the prohibitions
shall apply beginning at the time of
her/his acquisition of such knowledge.

POST-HEARING

§904.260 Recordation of hearing.

(a) All hearings shall be recorded.

(b) The official transcript of testi-
mony taken, together with any exhib-
its, briefs, or memoranda of law filed
therewith, will be filed with the ALJ
Docketing Center. Transcripts of testi-
mony will be available in any hearing
and will be supplied to the parties at
the cost of the Agency.

(c) The Judge may determine wheth-
er ‘‘ordinary copy’’, ‘‘daily copy’’, or
other copy (as those terms are defined
by contract) will be necessary and re-
quired for the proper conduct of the ad-
ministrative proceeding.

§904.261 Post-hearing briefs.

(a) The parties may file post-hearing
briefs that include proposed findings of
fact and conclusions of law within 30
days from service of the hearing tran-
script. Reply briefs may be submitted
within 15 days after service of the pro-
posed findings and conclusions to
which they respond.

(b) The Judge, in his or her discre-
tion, may establish a different date for
filing either initial briefs or reply
briefs with the court.

(¢c) In cases involving few parties,
limited issues, and short hearings, the
Judge may require or a party may re-
quest that any proposed findings and
conclusions and reasons in support be
presented orally at the close of a hear-
ing. In granting such cases, the Judge
will advise the parties in advance of
hearing.
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DECISION

§904.270 Record of decision.

(a) The exclusive record of decision
consists of the official transcript of
testimony and administrative pro-
ceedings; exhibits admitted into evi-
dence; briefs, pleadings, and other doc-
uments filed in the administrative pro-
ceeding; and descriptions or copies of
matters, facts, or documents officially
noticed in the administrative pro-
ceeding. Any other exhibits and records
of any ex parte communications will ac-
company the record of decision.

(b) The Judge will arrange for appro-
priate storage of the records of any ad-
ministrative proceeding, which place of
storage need not necessarily be located
physically within the ALJ Docketing
Center.

§904.271 Initial decision.

(a) After expiration of the period pro-
vided in §904.261 for the filing of reply
briefs (unless the parties have waived
briefs or presented proposed findings
orally at the hearing), the Judge will
render a written decision upon the
record in the case, setting forth:

(1) Findings and conclusions, and the
reasons or bases therefor, on all mate-
rial issues of fact, law, or discretion
presented on the record;

(2) An order as to the final disposi-
tion of the case, including any appro-
priate ruling, order, sanction, relief, or
denial thereof;

(3) The date upon which the decision
will become effective; and

(4) A statement of further right to
appeal.

(b) If the parties have presented oral
proposed findings at the hearing or
have waived presentation of proposed
findings, the Judge may at the termi-
nation of the hearing announce the de-
cision, subject to later issuance of a
written decision under paragraph (a) of
this section. In such cases, the Judge
may direct the prevailing party to pre-
pare proposed findings, conclusions,
and an order.

(c) The Judge will serve the written
decision on each of the parties, the As-
sistant General Counsel for Enforce-
ment and Litigation, and the Adminis-
trator by certified mail (return receipt
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requested), facsimile, electronic trans-
mission or third party commercial car-
rier to an addressee’s last known ad-
dress or by personal delivery and upon
request will promptly certify to the
Administrator the record, including
the original copy of the decision, as
complete and accurate.

(d) An initial decision becomes effec-
tive as the final administrative deci-
sion of NOAA 60 days after service, un-
less:

(1) Otherwise provided by statute or
regulations;

(2) The Judge grants a petition for re-
consideration under §904.272; or

(3) A petition for discretionary re-
view 1is filed or the Administrator
issues an order to review upon his/her
own initiative under §904.273.

§904.272 Petition for reconsideration.

Unless an order or initial decision of
the Judge specifically provides other-
wise, any party may file a petition for
reconsideration of an order or initial
decision issued by the Judge. Such pe-
titions must state the matter claimed
to have been erroneously decided, and
the alleged errors and relief sought
must be specified with particularity.
Petitions must be filed within 20 days
after the service of such order or initial
decision. The filing of a petition for re-
consideration shall operate as a stay of
an order or initial decision or its effec-
tiveness date unless specifically so or-
dered by the Judge. Within 15 days
after the petition is filed, any party to
the administrative proceeding may file
an answer in support or in opposition.

§904..2’Z3 Administrative review of de-
cision.

(a) Subject to the requirements of
this section, any party who wishes to
seek review of an initial decision of a
Judge must petition for review of the
initial decision within 30 days after the
date the decision is served. The peti-
tion must be served on the Adminis-
trator by registered or certified mail,
return receipt requested at the fol-
lowing address: Administrator, Na-
tional Oceanic and Atmospheric Ad-
ministration, Department of Com-
merce, Room 5128, 14th Street and Con-
stitution Avenue, NW., Washington, DC
20230. Copies of the petition for review,
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and all other documents and materials
required in paragraph (d) of this sec-
tion, must be served on all parties and
the Assistant General Counsel for En-
forcement and Litigation at the fol-
lowing address: Assistant General
Counsel for Enforcement and Litiga-
tion, National Oceanic and Atmos-
pheric Administration, 8484 Georgia
Avenue, Suite 400, Silver Spring, MD
20910.

(b) The Administrator may elect to
issue an order to review the initial de-
cision without petition and may af-
firm, reverse, modify or remand the
Judge’s initial decision. Any such order
must be issued within 60 days after the
date the initial decision is served.

(c) Review by the Administrator of
an initial decision is discretionary and
is not a matter of right. If a party files
a timely petition for discretionary re-
view, or review is timely undertaken
on the Administrator’s own initiative,
the effectiveness of the initial decision
is stayed until further order of the Ad-
ministrator or until the initial decision
becomes final pursuant to paragraph
(h) of this section.

(d) A petition for review must comply
with the following requirements re-
garding format and content:

(1) The petition must include a con-
cise statement of the case, which must
contain a statement of facts relevant
to the issues submitted for review, and
a summary of the argument, which
must contain a succinct, clear and ac-
curate statement of the arguments
made in the body of the petition;

(2) The petition must set forth, in de-
tail, specific objections to the initial
decision, the bases for review, and the
relief requested;

(3) Each issue raised in the petition
must be separately numbered, con-
cisely stated, and supported by detailed
citations to specific pages in the
record, and to statutes, regulations,
and principal authorities. Petitions
may not refer to or incorporate by ref-
erence entire documents or transcripts;

(4) A copy of the Judge’s initial deci-
sion must be attached to the petition;

(5) Copies of all cited portions of the
record must be attached to the peti-
tion;

(6) A petition, exclusive of attach-
ments and authorities, must not exceed



§904.273

20 pages in length and must be in the
form articulated in section 904.206(b);
and

(7) Issues of fact or law not argued
before the Judge may not be raised in
the petition unless such issues were
raised for the first time in the Judge’s
initial decision, or could not reason-
ably have been foreseen and raised by
the parties during the hearing. The Ad-
ministrator will not consider new or
additional evidence that is not a part
of the record before the Judge.

(e) The Administrator may deny a pe-
tition for review that is untimely or
fails to comply with the format and
content requirements in paragraph (d)
of this section without further review.

(f) No oral argument on petitions for
discretionary review will be allowed.

(g) Within 30 days after service of a
petition for discretionary review, any
party may file and serve an answer in
support or in opposition. An answer
must comport with the format and con-
tent requirements in paragraphs (d)(5)
through (d)(7) of this section and set
forth detailed responses to the specific
objections, bases for review and relief
requested in the petition. No further
replies are allowed, unless requested by
the Administrator.

(h) If the Administrator has taken no
action in response to the petition with-
in 120 days after the petition is served,
said petition shall be deemed denied
and the Judge’s initial decision shall
become the final agency decision with
an effective date 150 days after the pe-
tition is served.

(i) If the Administrator issues an
order denying discretionary review, the
order will be served on all parties per-
sonally or by registered or certified
mail, return receipt requested, and will
specify the date upon which the
Judge’s decision will become effective
as the final agency decision. The Ad-
ministrator need not give reasons for
denying review.

(j) If the Administrator grants discre-
tionary review or elects to review the
initial decision without petition, the
Administrator will issue an order to
that effect. Such order may identify
issues to be briefed and a briefing
schedule. Such issues may include one
or more of the issues raised in the peti-
tion for review and any other matters
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the Administrator wishes to review.
Only those issues identified in the
order may be argued in any briefs per-
mitted under the order. The Adminis-
trator may choose to not order any ad-
ditional briefing, and may instead
make a final determination based on
any petitions for review, any responses
and the existing record.

(k) If the Administrator grants or
elects to take discretionary review,
and after expiration of the period for
filing any additional briefs under para-
graph (j) of this section, the Adminis-
trator will render a written decision on
the issues under review. The Adminis-
trator will transmit the decision to
each of the parties by registered or cer-
tified mail, return receipt requested.
The Administrator’s decision becomes
the final administrative decision on
the date it is served, unless otherwise
provided in the decision, and is a final
agency action for purposes of judicial
review; except that an Administrator’s
decision to remand the initial decision
to the Judge is not final agency action.

(1) An initial decision shall not be
subject to judicial review unless:

(1) The party seeking judicial review
has exhausted its opportunity for ad-
ministrative review by filing a petition
for review with the Administrator in
compliance with this section, and

(2) The Administrator has issued a
final ruling on the petition that con-
stitutes final agency action under
paragraph (k) of this section or the
Judge’s initial decision has become the
final agency decision under paragraph
(h) of this section.

(m) For purposes of any subsequent
judicial review of the agency decision,
any issues that are not identified in
any petition for review, in any answer
in support or opposition, by the Admin-
istrator, or in any modifications to the
initial decision are waived.

(n) If an action is filed for judicial re-
view of a final agency decision, and the
decision is vacated or remanded by a
court, the Administrator shall issue an
order addressing further administra-
tive proceedings in the matter. Such
order may include a remand to the
Chief Administrative Law Judge for
further proceedings consistent with the



Nat’'l Oceanic and Atmospheric Adm., Commerce

judicial decision, or further briefing be-
fore the Administrator on any issues
the Administrator deems appropriate.

Subpart D—Permit Sanctions and
Denials

GENERAL

§904.300 Scope and applicability.

(a) This subpart sets forth procedures
governing the suspension, revocation,
modification, and denial of permits for
reasons relating to enforcement of the
statutes cited in §904.1(c), except for
the statutes listed in paragraph (b) of
this section. Nothing in this subpart
precludes sanction or denial of a per-
mit for reasons not relating to enforce-
ment. As appropriate, and unless other-
wise specified in this subpart, the pro-
visions of subparts A, B, and C of this
part apply to this subpart.

(b) Regulations governing sanctions
and denials of permits issued under the
Deep Seabed Hard Mineral Resources
Act (30 U.S.C. 1401 et seq.) appear at 15
CFR part 970.

§904.301 Bases for permit sanctions or
denials.

(a) Unless otherwise specified in a
settlement agreement, or otherwise
provided in this subpart, NOAA may
take action under this subpart with re-
spect to any permit issued under the
statutes cited in §904.1(c). The bases for
an action to sanction or deny a permit
include but are not limited to the fol-
lowing:

(1) The commission of any violation
prohibited by any statute administered
by NOAA, including violation of any
regulation promulgated or permit con-
dition or restriction prescribed there-
under, by the permit holder or with the
use of a permitted vessel;

(2) The failure to pay a civil penalty
assessed under subparts B and C of this
part;

(3) The failure to pay a criminal fine
imposed or to satisfy any other liabil-
ity incurred in a judicial proceeding
under any of the statutes administered
by NOAA; or

(4) The failure to comply with any
term of a settlement agreement.

(b) A permit sanction may be im-
posed, or a permit denied, under this
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subpart with respect to the particular
permit pertaining to the violation or
nonpayment, and may also be applied
to any NOAA permit held or sought by
the permit holder or successor in inter-
est to the permit, including permits for
other activities or for other vessels.
Examples of the application of this pol-
icy are the following:

(1) NOAA suspends Vessel A’s fishing
permit for nonpayment of a civil pen-
alty pertaining to Vessel A. The owner
of Vessel A buys Vessel B and applies
for a permit for Vessel B to participate
in the same or a different fishery.
NOAA may withhold that permit until
the sanction against Vessel A is lifted.

(2) NOAA revokes a Marine Mammal
Protection Act permit for violation of
its conditions. The permit holder sub-
sequently applies for a permit under
the Endangered Species Act. NOAA
may deny the ESA application.

(3) Captain X, an officer in Country
Y’s fishing fleet, is found guilty of as-
saulting an enforcement officer. NOAA
may impose a condition on the permits
of Country Y’s vessels that they may
not fish in the Exclusive Economic
Zone with Captain X aboard. (See
§904.320(c)).

(c) A permit sanction may not be ex-
tinguished by sale or transfer. A ves-
sel’s permit sanction is not extin-
guished by sale or transfer of the ves-
sel, nor by dissolution or reincorpora-
tion of a vessel owner corporation, and
shall remain with the vessel until 1lift-
ed by NOAA.

§904.302 Notice of permit sanction
(NOPS).

(a) A NOPS will be served on the per-
mit holder as provided in §904.3. When
a foreign fishing vessel is involved,
service will be made on the agent au-
thorized to receive and respond to any
legal process for vessels of that coun-
try.

(b) The NOPS will set forth the per-
mit sanction to be imposed, the bases
for the permit sanction, and any oppor-
tunity for a hearing. It will state the
effective date of the permit sanction,
which will ordinarily not be earlier
than 30 days after the date of receipt of
the NOPS (see §904.322).

(c) Upon demand by an authorized en-
forcement officer, a permit holder
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must surrender a permit against which
a permit sanction has taken effect. The
effectiveness of the permit sanction,
however, does not depend on surrender
of the permit.

§904.303 Notice of intent to deny per-
mit (NIDP).

(a) NOAA may issue a NIDP if the
permit applicant has been charged with
a violation of a statute, regulation, or
permit administered by NOAA, for fail-
ure to pay a civil penalty or criminal
fine, or for failure to comply with any
term of a settlement agreement.

(b) The NIDP will set forth the basis
for its issuance and any opportunity
for a hearing, and will be served in ac-
cordance with §904.3.

(c) NOAA will not refund any fee(s)
submitted with a permit application if
a NIDP is issued.

(d) A NIDP may be issued in conjunc-
tion with or independent of a NOPS.
Nothing in this section should be inter-
preted to preclude NOAA from initi-
ating a permit sanction action fol-
lowing issuance of the permit, or from
withholding a permit under §904.310(c)
or §904.320.

§904.304 Opportunity for hearing.

(a) Except as provided in paragraph
(b) of this section, the recipient of a
NOPS or NIDP will be provided an op-
portunity for a hearing, as governed by
§904.201.

(b) There will be no opportunity for a
hearing if, with respect to the violation
that forms the basis for the NOPS or
NIDP, the permit holder had a previous
opportunity to participate as a party
in an administrative or judicial pro-
ceeding, whether or not the permit
holder did participate, and whether or
not such a hearing was held.

§904.305 Final
sion.

administrative deci-

(a) If no request for hearing is timely
filed as provided in §904.201(a), the
NOPS or NIDP becomes effective as the
final administrative decision and order
of NOAA 30 days after service of the
NOPS or NIDP or on the last day of
any delay period granted.

(b) If a request for hearing is timely
filed in accordance with §904.201(a), the
date of the final administrative deci-
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sion is as provided in subpart C of this
part.

PERMIT SANCTIONS FOR NONCOMPLIANCE

§904.310 Nature of permit sanctions.

(a) NOAA may suspend, modify, or
deny a permit if:

(1) A civil penalty has been assessed
against the permit holder under sub-
parts B and C of this part, but the per-
mit holder has failed to pay the civil
penalty, or has failed to comply with
any term of a settlement agreement; or

(2) A criminal fine or other liability
for violation of any of the statutes ad-
ministered by NOAA has been imposed
against the permit holder in a judicial
proceeding, but payment has not been
made.

(b) NOAA will suspend any permit
issued to a foreign fishing vessel under
section 204(b) of the Magnuson-Stevens
Fishery Conservation and Management
Act under the circumstances set forth
in paragraph (a) of this section.

(c) NOAA will withhold any other
permit for which the permit holder ap-
plies if either of the conditions in para-
graph (a) of this section is applicable.

§904.311 Compliance.

If the permit holder pays the crimi-
nal fine or civil penalty in full or
agrees to terms satisfactory to NOAA
for payment:

(a) The suspension will not take ef-
fect;

(b) Any permit suspended under
§904.310 will be reinstated by order of
NOAA; or

(c) Any application by the permit
holder may be granted if the permit
holder is otherwise qualified to receive
the permit.

PERMIT SANCTION FOR VIOLATIONS

§904.320

Subject to the requirements of this
subpart, NOAA may take any of the
following actions or combination of ac-
tions if a permit holder or permitted
vessel violates a statute administered
by NOAA, or any regulation promul-
gated or permit condition prescribed
thereunder:

(a) Revocation. A permit may be can-
celled, with or without prejudice to

Nature of permit sanctions.
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issuance of the permit in the future.
Additional requirements for issuance of
any future permit may be imposed.

(b) Suspension. A permit may be sus-
pended either for a specified period of
time or until stated requirements are
met, or both. If contingent on stated
requirements being met, the suspen-
sion is with prejudice to issuance of
any permit until the requirements are
met.

(c) Modification. A permit may be
modified, as by imposing additional
conditions and restrictions. If the per-
mit was issued for a foreign fishing ves-
sel under section 204(b) of the Magnu-
son-Stevens Fishery Conservation and
Management Act, additional condi-
tions and restrictions may be imposed
on the application of the foreign nation
involved and on any permits issued
under such application.

§904.321 Reinstatement of permit.

(a) A permit suspended for a specified
period of time will be reinstated auto-
matically at the end of the period.

(b) A permit suspended until stated
requirements are met will be rein-
stated only by order of NOAA.

§904.322 Interim action.

(a) To protect marine resources dur-
ing the pendency of an action under
this subpart, in cases of willfulness, or
as otherwise required in the interest of
public health, welfare, or safety, a
Judge may order immediate suspen-
sion, modification, or withholding of a
permit until a decision is made on the
action proposed in a NOPS or NIDP.

(b) The Judge will order interim ac-
tion under paragraph (a) of this sec-
tion, only after finding that there ex-
ists probable cause to believe that the
violation charged in the NOPS or NIDP
was committed. The Judge’s finding of
probable cause, which will be summa-
rized in the order, may be made:

(1) After review of the factual basis of
the alleged violation, following an op-
portunity for the parties to submit
their views (orally or in writing, in the
Judge’s discretion); or

(2) By adoption of an equivalent find-
ing of probable cause or an admission
in any administrative or judicial pro-
ceeding to which the recipient of the
NOPS or NIDP was a party, including,
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but not limited to, a hearing to arrest
or set bond for a vessel in a civil for-
feiture action or an arraignment or
other hearing in a criminal action.
Adoption of a finding or admission
under this paragraph may be made
only after the Judge reviews pertinent
portions of the transcript or other
records, documents, or pleadings from
the other proceeding.

(c) An order for interim action under
paragraph (a) of this section is
unappealable and will remain in effect
until a decision is made on the NOPS
or NIDP. Where such interim action
has been taken, the Judge will expedite
any hearing requested under §904.304.

Subpart E—Written Warnings

§904.400 Purpose and scope.

This subpart sets forth the policy and
procedures governing the issuance and
use of written warnings by persons au-
thorized to enforce the statutes admin-
istered by NOAA, and the review of
such warnings. A written warning may
be issued in lieu of assessing a civil
penalty or initiating criminal prosecu-
tion for violation of any of the laws
cited in §904.1(c).

§904.401 Written warning as a prior
violation.

A written warning may be used as a
basis for dealing more severely with a
subsequent violation, including, but
not limited to, a violation of the same
statute or a violation involving an ac-
tivity that is related to the prior viola-
tion.

§904.402

(a) Any person authorized to enforce
the laws listed in §904.1(c) or Agency
counsel may issue a written warning to
a respondent as provided in §904.3.

(b) The written warning will:

(1) State that it is a ‘“‘written warn-
lng”;

(2) State the factual and statutory or
regulatory basis for its issuance;

(3) Advise the respondent of its effect
in the event of a future violation; and

(4) Inform the respondent of the right
of review and appeal under §904.403.

(c) NOAA will maintain a record of
written warnings that are issued.

Procedures.
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(d) If, within 120 days of the date of
the written warning, further investiga-
tion indicates that the violation is
more serious than realized at the time
the written warning was issued, or that
the respondent previously committed a
similar violation for which a written
warning was issued or other enforce-
ment action was taken, NOAA may
withdraw the warning and commence
other administrative or judicial pro-
ceedings.

§904.403 Review and appeal of a writ-
ten warning.

(a) If a respondent receives a written
warning from an authorized officer, the
respondent may seek review by Agency
counsel. The request for review must
be in writing and must present the
facts and circumstances that explain or
deny the violation described in the
written warning. The request for re-
view must be filed at the NOAA Office
of the Assistant General Counsel for
Enforcement and Litigation, 8484 Geor-
gia Avenue, Suite 400, Silver Spring,
MD 20910, within 60 days of receipt of
the written warning. Agency counsel
may, in his or her discretion, affirm,
vacate, or modify the written warning
and will notify the respondent of his or
her determination. The Agency coun-
sel’s determination constitutes the
final agency action, unless it is ap-
pealed pursuant to paragraph (b) of
this section.

(b) If a respondent receives a written
warning from Agency counsel, or re-
ceives a determination from Agency
counsel affirming a written warning
issued by an authorized officer, the re-
spondent may appeal to the NOAA Dep-
uty General Counsel. The appeal must
be filed at the NOAA Office of the Gen-
eral Counsel, Herbert Hoover Office
Building, 14th & Constitution Avenue,
NW., Washington, DC 20230, within 60
days of receipt of the written warning
issued by Agency counsel, or the deter-
mination from Agency counsel affirm-
ing a written warning issued by an au-
thorized officer.

(1) An appeal from an Agency counsel
issued written warning must be in
writing and must present the facts and
circumstances that explain or deny the
violation described in the written
warning.
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(2) An appeal from an Agency coun-
sel’s determination affirming a written
warning issued by an authorized officer
must be in writing and include a copy
of the Agency counsel’s determination
affirming the written warning.

(c) The NOAA Deputy General Coun-
sel may, in his or her discretion, af-
firm, vacate, or modify the written
warning and will notify the respondent
of the determination. The NOAA Dep-
uty General Counsel’s determination
constitutes the final agency action.

Subpart F—Seizure and Forfeiture
Procedures

§904.500 Purpose and scope.

(a) This subpart sets forth procedures
governing the release, abandonment,
forfeiture, remission of forfeiture, or
return of seized property (including
property seized and held solely as evi-
dence) that is subject to forfeiture
under the various statutes adminis-
tered by NOAA.

(b) Except as provided in this sub-
part, these regulations apply to all
seized property subject to forfeiture
under the statutes listed in subpart A
of this part. This subpart is in addition
to, and not in contradiction of, any
special rules regarding seizure, holding
or disposition of property seized under
these statutes.

§904.501 Notice of seizure.

Within 60 days from the date of the
seizure, NOAA will serve the Notice of
Seizure as provided in §904.3 to the
owner or consignee, if known or easily
ascertainable, or other party that the
facts of record indicate has an interest
in the seized property. In cases where
the property is seized by a state or
local law enforcement agency; a Notice
of Seizure will be given in the above
manner within 90 days from the date of
the seizure. The Notice will describe
the seized property and state the time,
place and reason for the seizure, in-
cluding the provisions of law alleged to
have been violated. The Notice will in-
form each interested party of his or her
right to file a claim to the seized prop-
erty, and state a date by which a claim
must be filed, which may not be less
than 35 days after service of the Notice.
The Notice may be combined with a
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Notice of the sale of perishable fish
issued under §904.505. If a claim is filed
the case will be referred promptly to
the U.S. Department of Justice for in-
stitution of judicial proceedings.

§904.502 Bonded of
property.

(a) As authorized by applicable stat-
ute, at any time after seizure of any
property, NOAA may, in its sole discre-
tion, release any seized property upon
deposit with NOAA of the full value of
the property or such lesser amount as
NOAA deems sufficient to protect the
interests served by the applicable stat-
ute. In addition, NOAA may, in its sole
discretion, accept a bond or other secu-
rity in place of fish, wildlife, or other
property seized. The bond will contain
such conditions as NOAA deems appro-
priate.

(b) Property may be released under
this section only if possession thereof
will not violate or frustrate the pur-
pose or policy of any applicable law or
regulation. Property that will not be
released includes, but is not limited to:

(1) Property in which NOAA is not
satisfied that the requester has a sub-
stantial interest;

(2) Property whose entry into the
commerce of the United States is pro-
hibited;

(3) Live animals, except in the inter-
est of the animals’ welfare; or

(4) Property whose release appears to
NOAA not to be in the best interest of
the United States or serve the purposes
of the applicable statute.

(c) If NOAA grants the request, the
amount paid by the requester will be
deposited in a NOAA expense account.
The amount so deposited will for all
purposes be considered to represent the
property seized and subject to for-
feiture, and payment of the amount by
requester constitutes a waiver by re-
quester of any claim rising from the
seizure and custody of the property.
NOAA will maintain the money so de-
posited pending further order of NOAA,
order of a court, or disposition by ap-
plicable administrative proceedings.

(d) A request for release need not be
in any particular form, but must set
forth the following:

(1) A description of the property
seized;

release seized
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(2) The date and place of the seizure;

(3) The requester’s interest in the
property, supported as appropriate by
bills of sale, contracts, mortgages, or
other satisfactory evidence;

(4) The facts and circumstances re-
lied upon by the requester to justify
the remission or mitigation;

(5) An offer of payment to protect the
United States’ interest that requester
makes in return for release;

(6) The signature of the requester, his
or her attorney, or other authorized
agent; and

(7) A request to defer administrative
or judicial forfeiture proceedings until
completion of all other related judicial
or administrative proceedings (includ-
ing any associated civil penalty or per-
mit sanction proceedings).

§904.503 Appraisement.

NOAA will appraise seized property
to determine its domestic value. Do-
mestic value means the price at which
such or similar property is offered for
sale at the time and place of appraise-
ment in the ordinary course of trade. If
there is no market for the seized prop-
erty at the place of appraisement, the
value in the principal market nearest
the place of appraisement will be used.
If the seized property may not lawfully
be sold in the United States, its domes-
tic value will be determined by other
reasonable means.

§904.504 Administrative
proceedings.

forfeiture

(a) When authorized. This section ap-
plies to property that is determined
under §904.503 to have a value of
$500,000 or less, and that is subject to
administrative forfeiture under the ap-
plicable statute. This section does not
apply to conveyances seized in connec-
tion with criminal proceedings.

(b) Procedure. (1) NOAA will publish a
Notice of Proposed Forfeiture once a
week for at least three successive
weeks in a newspaper of general cir-
culation in the Federal judicial district
in which the property was seized. How-
ever, if the value of the seized property
does not exceed $1,000, the Notice may
be published by posting for at least
three successive weeks in a con-
spicuous place accessible to the public
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at the National Marine Fisheries Serv-
ice Enforcement Office, U.S. District
Court, or the U.S. Customs House near-
est the place of seizure, with the date
of posting indicated on the Notice. In
addition, a reasonable effort will be
made to serve the Notice, as provided
in §904.3, on each person whose iden-
tity, address and interest in the prop-
erty are known or easily ascertainable.

(2) The Notice of Proposed Forfeiture
will:

(i) Describe the seized property, in-
cluding any applicable registration or
serial numbers;

(i1) State the time, place and reason
for the seizure, including the provi-
sions of law allegedly violated; and

(iii) Describe the rights of an inter-
ested person to file a claim to the prop-
erty (including the right to petition to
remit or mitigate the forfeiture).

(3)(i) Except as provided in paragraph
(b)(4) of this section, any person claim-
ing the seized property may file a
claim with NOAA, at the address indi-
cated in the Notice, within 30 days of
the date the final Notice was published
or posted. The claim must state the
claimant’s interest in the property.

(ii) Filing a claim does not entitle
the claimant to possession of the prop-
erty. However, it does stop administra-
tive forfeiture proceedings.

(iii) If the claim is timely filed in ac-
cordance with this section, NOAA will
refer the matter to the U.S. Depart-
ment of Justice to institute forfeiture
proceedings in the appropriate U.S.
District Court.

(4) If a claim is not filed within 30
days of the date the final Notice is pub-
lished or posted in accordance with
this section, NOAA will declare the
property forfeited. The Declaration of
Forfeiture will be in writing and will
be served as provided in §904.3, on each
person whose identity and address and
prior interest in the seized property are
known or easily ascertainable. The
Declaration will describe the property
and state the time, place, and reason
for its seizure, including the provisions
of law violated. The Declaration will
identify the Notice of Proposed For-
feiture, describing the dates and man-
ner of publication of the Notice and
any efforts made to serve the Notice as
provided in §904.3. The Declaration will
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state that in response to the Notice a
proper claim was not timely received
by the proper office from any claimant,
and that therefore all potential claim-
ants are deemed to admit the truth of
the allegations of the Notice. The Dec-
laration shall conclude with an order of
condemnation and forfeiture of the
property to the United States for dis-
position according to law. All forfeited
property will be subject to disposition
as authorized by law and regulations of
NOAA.

(5) If the appraised value of the prop-
erty is more than $500,000, or a timely
and satisfactory claim for property ap-
praised at $500,000 or less is submitted
to NOAA, the matter will be referred to
the U.S. Department of Justice to in-
stitute in rem proceedings in the appro-
priate U.S. District Court.

§904.505 Summary sale.

(a) In view of the perishable nature of
fish, any person authorized to enforce a
statute administered by NOAA may, as
authorized by law, sell or cause to be
sold, and any person may purchase, for
not less than its domestic fair market
value, fish seized under such statute.

(b) Any person purchasing fish sub-
ject to this section must deliver the
proceeds of the sale to a person author-
ized to enforce a statute administered
by NOAA immediately upon request of
such authorized person. Anyone who
does not so deliver the proceeds may be
subject to penalties under the applica-
ble statute or statutes.

(c) NOAA will give Notice of the Sale
as provided under §904.3, to the owner
or consignee, if known or easily ascer-
tainable, or to any other party that the
facts of record indicate has an interest
in the seized fish, unless the owner or
consignee or other interested party has
otherwise been personally notified. No-
tice will be sent either prior to the
sale, or as soon thereafter as prac-
ticable.

(d) The proceeds of the sale, after de-
ducting any reasonable costs of the
sale, will be subject to any administra-
tive or judicial proceedings in the same
manner as the seized fish would have
been, including an action in rem for
the forfeiture of the proceeds. Pending
disposition of such proceedings, the
proceeds will, as appropriate, either be
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deposited in a NOAA suspense account
or submitted to the appropriate court.

(e) Seizure and sale of fish is without
prejudice to any other remedy or sanc-
tion authorized by law.

§904.506 Remission of forfeiture and
restoration of proceeds of sale.

(a) Application of this section. (1) This
section establishes procedures for fil-
ing with NOAA a petition for relief
from forfeitures incurred, or alleged to
have been incurred, and from potential
forfeiture of seized property, under any
statute administered by NOAA that au-
thorizes the remission or mitigation of
forfeitures.

(2) Although NOAA may properly
consider a petition for remission or
mitigation of forfeiture and restoration
of proceeds of sale along with other
consequences of a violation, the remis-
sion or mitigation of a forfeiture and
restoration of proceeds is not disposi-
tive of any criminal charge filed, civil
penalty assessed, or permit sanction
proposed, unless NOAA expressly so
states. Remission or mitigation of for-
feiture and restoration of proceeds is in
the nature of executive clemency and
is granted in the sole discretion of
NOAA only when consistent with the
purposes of the particular statute in-
volved and this section.

(3) If no petition is timely filed, or if
the petition is denied, prior to depos-
iting the proceeds NOAA may use the
proceeds of sale to reimburse the U.S.
Government for any costs that by law
may be paid from such sums.

(4) If NOAA remits the forfeiture and
the forfeited property has not been
sold, then restoration may be condi-
tioned upon payment of any applicable
costs as defined in this subpart.

(b) Petition for relief from forfeiture. (1)
Any person claiming an interest in any
property which has been or may be ad-
ministratively forfeited under the pro-
visions of this section may, at any
time after seizure of the property, but
no later than 90 days after the date of
forfeiture, petition the Assistant Gen-
eral Counsel for Enforcement and Liti-
gation, NOAA/GCEL, 8484 Georgia Ave-
nue, Suite 400, Silver Spring, Maryland
20910, for a remission or mitigation of
the forfeiture and restoration of the
proceeds of such sale, or such part
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thereof as may be claimed by the peti-
tioner.

(2) The petition need not be in any
particular form, but must set forth the
following:

(i) A description of the property
seized;

(ii) The date and place of the seizure;

(iii) The petitioner’s interest in the
property, supported as appropriate by
bills of sale, contracts, mortgages, or
other satisfactory evidence;

(iv) The facts and circumstances re-
lied upon by the petitioner to justify
the remission or mitigation of for-
feiture and restoration of proceeds. If
the claim is made after the property is
forfeited, the petitioner must provide
satisfactory proof that the petitioner
did not know of the seizure prior to the
declaration or condemnation of for-
feiture, was in such circumstances as
prevented him or her from knowing of
the same, and that such forfeiture was
incurred without any willful neg-
ligence or intention to violate the ap-
plicable statute on the part of the peti-
tioner; and

(v) The signature of the petitioner,
his or her attorney, or other authorized
agent.

(3) NOAA will not consider a petition
for remission or mitigation of for-
feiture and restoration of proceeds
while a forfeiture proceeding is pending
in Federal court. Once such a case is
referred to the U.S. Department of Jus-
tice for institution of judicial pro-
ceedings, and until the proceedings are
completed, any petition received by
NOAA will be forwarded to the U.S. De-
partment of Justice for consideration.

(4) A false statement in a petition
will subject petitioner to prosecution
under 18 U.S.C. 1001.

(c) Investigation. NOAA will inves-
tigate the facts and circumstances
shown by the petition and seizure, and
may in this respect appoint an investi-
gator to examine the facts and prepare
a report of investigation.

(d) Determination of petition. (1) After
investigation under paragraph (c) of
this section, NOAA will make a deter-
mination on the matter and notify the
petitioner. NOAA may remit or miti-
gate the forfeiture, on such terms and
conditions as are deemed reasonable
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and just under the applicable statute
and the circumstances.

(2) Unless NOAA determines no valid
purpose would be served, NOAA will
condition a determination to remit or
mitigate a forfeiture upon the peti-
tioner’s submission of an agreement, in
a form satisfactory to NOAA, to hold
the United States and its officers or
agents harmless from any and all
claims based on loss of or damage to
the seized property or that might re-
sult from grant of remission or mitiga-
tion and restoration of proceeds. If the
petitioner is not the beneficial owner
of the property, or if there are others
with a proprietary interest in the prop-
erty, NOAA may require the petitioner
to submit such an agreement executed
by the beneficial owner or other inter-
ested party. NOAA may also require
that the property be promptly exported
from the United States.

(e) Compliance with the determination.
A determination by NOAA to remit or
mitigate the forfeiture and restore the
proceeds upon stated conditions, as
upon payment of a specified amount,
will be effective for 60 days after the
date of the determination. If the peti-
tioner does not comply with the condi-
tions within that period in a manner
prescribed by the determination, or
make arrangements satisfactory to
NOAA for later compliance, the remis-
sion or mitigation and restoration of
proceeds will be void, and judicial or
administrative forfeiture proceedings
will be instituted or resumed.

(f) Appropriated property. If forfeited
property that is the subject of a claim
for restoration of proceeds has been ap-
propriated for official use, retention by
the U.S. Government will be regarded
as a sale for the purposes of this sec-
tion.

§904.507
costs.

Recovery of certain storage

If any fish, wildlife, or evidentiary
property is seized and forfeited under
the Endangered Species Act, 16 U.S.C.
1531 through 1543, any person whose act
or omission was the basis for the sei-
zure may be charged a reasonable fee
for expenses to the United States con-
nected with the transfer, board, han-
dling or storage of such property. If
any fish or wildlife is seized in connec-
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tion with a violation of the Lacey Act
Amendments of 1981, 16 U.S.C. 3371
through 3378, or any property is seized
in connection with a violation of the
Magnuson-Stevens Fishery Conserva-
tion and Management Act, 16 U.S.C.
1801 through 1882, any person convicted
thereof, or assessed a civil penalty
therefor, may be assessed a reasonable
fee for expenses of the United States
connected with the storage, care and
maintenance of such property. Within
a reasonable time after forfeiture,
NOAA will send to such person by reg-
istered or certified mail, return receipt
requested, a bill for such fee. The bill
will contain an itemized statement of
the applicable costs, and instructions
on the time and manner of payment.
Payment must be made in accordance
with the bill. If the recipient of the bill
objects to the reasonableness of the
costs assessed he or she may, within 30
days of receipt, file written objections
with NOAA at the address stated in the
bill. NOAA will promptly review the
written objections and within 30 days
mail the final determination to the
party who filed them. NOAA’s deter-
mination will constitute final agency
action on the matter.

§904.508 Voluntary forfeiture by aban-
donment.

(a) The owner of seized property may
voluntarily forfeit all right, title, and
interest in the property by abandoning
it to NOAA. Voluntary forfeiture by
abandonment under this section may
be accomplished by various means, in-
cluding, but not limited to: expressly
waiving any claim to the property by
voluntarily relinquishing any right,
title, and interest by written agree-
ment or otherwise; or refusing or oth-
erwise avoiding delivery of returned
property; or failing to respond within
90 days of service of any certified or
registered notice regarding a return of
seized property issued under §904.510(b).

(b) Property will be declared finally
forfeited by abandonment, without re-
course, upon a finding of abandonment
by NOAA.

§904.509 Disposal of forfeited prop-
erty.

(a) Delivery to Administrator. Upon for-
feiture of any fish, wildlife, parts or
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products thereof, or other property to
the United States, including the aban-
donment or waiver of any claim to any
such property, it will be delivered to
NOAA for storage or disposal according
to the provisions of this section.

(b) Disposal. Disposal may be accom-
plished by one of the following means
unless the property is the subject of a
petition for remission or mitigation of
forfeiture or disposed of by court order:

(1) Return to the wild;

(2) Use by NOAA or transfer to an-
other government agency for official
use;

(3) Donation or loan;

(4) Sale; or

(5) Destruction.

(c) Purposes of disposal. Disposal pro-
cedures may be used to alleviate over-
crowding of evidence storage facilities;
to avoid the accumulation of seized
property where disposal is not other-
wise accomplished by court order; to
address the needs of governmental
agencies and other institutions and or-
ganizations for such property for sci-
entific, educational, and public display
purposes; and for other valid reasons.
In no case will property be used for per-
sonal purposes, either by loan recipi-
ents or government personnel.

(d) Disposal of evidence. Property that
is evidence may be disposed of only
after authorization by the NOAA Office
of General Counsel. Disposal approval
usually will not be given until the case
involving the evidence is closed, except
that perishable property may be au-
thorized for disposal sooner.

(e) Loans—(1) To institutions. Property
approved for disposal may be loaned to
institutions or organizations request-
ing such property for scientific, edu-
cational, or public display purposes.
Property will be loaned only after exe-
cution of a loan agreement which pro-
vides, among other things, that the
loaned property will be used only for
noncommercial scientific, educational,
or public display purposes, and that it
will remain the property of the U.S.
Government, which may demand its re-
turn at any time. Parties requesting
the loan of property must demonstrate
the ability to provide adequate care
and security for the property. Loans
may be made to responsible agencies of
foreign governments in accordance
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with the Convention on International
Trade in Endangered Species of Wild
Fauna and Flora.

(2) To individuals. Property generally
will not be loaned to individuals not af-
filiated with an institution or organi-
zation unless it is clear that the prop-
erty will be used in a noncommercial
manner, and for scientific, educational,
or public display purposes which are in
the public interest.

(3) Selection of loan recipients. Recipi-
ents of property will be chosen so as to
assure a wide distribution of the prop-
erty throughout the scientific, edu-
cational, public display and museum
communities. Other branches of NMF'S,
NOAA, the Department of Commerce,
and other governmental agencies will
have the right of first refusal of any
property offered for disposal. The Ad-
ministrator may solicit applications,
by publication of a notice in the FED-
ERAL REGISTER, from qualified persons,
institutions, and organizations who are
interested in obtaining the property
being offered. Such notice will contain
a statement as to the availability of
specific property for which transferees
are being sought, and instructions on
how and where to make application.
Applications will be granted in the fol-
lowing order: other offices of NMFS,
NOAA, and the Department of Com-
merce; U.S. Fish and Wildlife Service;
other Federal agencies; other govern-
mental agencies; scientific, edu-
cational, or other public or private in-
stitutions; and private individuals.

(4) Loan agreement. Property will be
transferred under a loan agreement ex-
ecuted by the Administrator and the
borrower. Any attempt on the part of
the borrower to retransfer property,
even to another institution for related
purposes, will violate and invalidate
the loan agreement, and entitle the
United States to immediate reposses-
sion of the property, unless the prior
approval of the Administrator has been
obtained under §904.510(d)(5). Violation
of the loan agreement may also subject
the violator to the civil penalties pro-
vided by the laws governing possession
and transfer of the property.

(5) Temporary reloans; documents to ac-
company property. Temporary reloans
by the borrower to another qualified
borrower (as for temporary exhibition)
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may be made if the Administrator is
advised in advance by the borrowers.
Temporary loans for more than thirty
days must be approved in advance in
writing by the Administrator. A copy
of the original loan agreement, and a
copy of the written approval for reloan,
if any, must accompany the property
whenever it is temporarily reloaned or
is shipped or transported across state
or international boundaries.

(f) Sale. (1) Any fish, wildlife, parts or
products thereof, and other property
which has been voluntarily forfeited by
abandonment to NOAA may be sold or
offered for sale, with the exception of
any species or property which is other-
wise prohibited from being sold at the
time it is to be sold or offered for sale.

(2) Property will be sold in accord-
ance with current Federal Property
Management Regulations (41 CFR
chapter 101) or U.S. Customs laws and
regulations, except that NOAA may:

(i) Sell at fair market value perish-
able fish pursuant to the summary
sales provisions of 15 CFR 904.505; and

(ii) Sell, destroy, or otherwise dispose
of property for which it is determined
the expense of keeping it is dispropor-
tionate to the value thereof.

(3) The proceeds of sale may be used
to reimburse NOAA for any costs which
by law NOAA is authorized to recover
or to pay any rewards which by law
may be paid from sums that NOAA re-
ceives.

(g) Destruction. (1) Property not oth-
erwise disposed of may be destroyed.

(2) Destruction will be accomplished
in accordance with the requirements of
41 CFR parts 101 through 145.

(3) When destroyed, the fact, manner,
and date of destruction and the type
and quantity destroyed must be cer-
tified by the official actually destroy-
ing the property.

(4) No duly authorized officer of
NOAA shall be liable for the destruc-
tion or other disposition of property
made pursuant to this section.

(h) Recordkeeping. A disposal form
will be completed each time property is
disposed of pursuant to the policy and
procedure established herein, and will
be retained in the case file for the prop-
erty. These forms will be available to
the public.
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§904.510 Return of seized property.

(a) Return. In cases where NOAA, in
its sole discretion, determines that for-
feiture of seized property would not be
in the best interest of the U.S. Govern-
ment, NOAA will make a reasonable
attempt to determine the party that
the facts of record indicate has a pre-
dominant ownership interest in the
seized property and, provided such a
determination can be made, will ar-
range for return of the seized property
to that party by appropriate means.

(b) Notice. NOAA will serve a Notice
of the Return of property as provided
by §904.3, to the owner, consignee, or
other party the facts of record indicate
has an interest in the seized property.
The Notice will describe the seized
property, state the time, place, and
reason for the seizure and return, and
will identify the owner or consignee,
and if appropriate, the bailee of the
seized property. The Notice of the re-
turn also will state that the party to
whom the property is being returned is
responsible for any distribution of the
property to any party who holds a valid
claim, right, title or interest in receiv-
ing the property, in whole or in part.
The Notice also will provide that on
presentation of the Notice and proper
identification, and the signing of a re-
ceipt provided by NOAA, the seized
property is authorized to be released.

PART 905—USE IN ENFORCEMENT
PROCEEDINGS OF INFORMATION
COLLECTED BY VOLUNTARY FISH-
ERY DATA COLLECTORS

Sec.
905.1
905.2
905.3

Scope.

Definitions.

Access to information.
905.4 Use of information.
905.5 Exceptions.

AUTHORITY: 16 U.S.C. 1853(f).

SOURCE: 60 FR 39251, Aug. 2, 1995, unless
otherwise noted.

§905.1 Scope.

This part applies to the use, in en-
forcement proceedings conducted pur-
suant to the Magnuson Act, the
MMPA, and the ESA, of information
collected by voluntary fishery data col-
lectors.
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§905.2 Definitions.

When used in this part:

Consenting owner means the owner,
operator, or crewmember of a vessel
carrying a voluntary fishery data col-
lector.

Enforcement proceeding means any ju-
dicial or administrative trial or hear-
ing, initiated for the purpose of impos-
ing any civil or criminal penalty au-
thorized under the Magnuson Act,
MMPA, or ESA, including but not lim-
ited to, any proceeding initiated to:
Impose a monetary penalty; modify,
sanction, suspend or revoke a lease, li-
cense or permit; secure forfeiture of
seized property; or incarcerate an indi-
vidual.

ESA means the Endangered Species
Act, as amended, 16 U.S.C. 15631 et seq.,
and implementing regulations.

Information means all observations,
data, statistics, photographs, film, or
recordings collected by a voluntary
fishery data collector for conservation
and management purposes, as defined
by the Magnuson Act, MMPA, or ESA,
while onboard the vessel of a con-
senting owner.

Magnuson Act means the Magnuson
Fishery Conservation and Management
Act, as amended, 16 U.S.C. 1801 et seq.,
and implementing regulations.

MMPA means the Marine Mammal
Protection Act, as amended, 16 U.S.C.
1361 et seq., and implementing regula-
tions.

Secretary means the Secretary of
Commerce, the Secretary of the Inte-
rior, their chosen designees, or any
other Federal agency authorized to en-
force the provisions of the Magnuson
Act, MMPA, or ESA.

Vessel means any vessel as defined at
16 U.S.C. 1802(31).

Voluntary fishery data collector means:

(1) Any person, including an observer
or a sea sampler;

(2) Placed aboard a vessel by the Sec-
retary;

(3) For the purpose of collecting in-
formation; and

(4) Whose presence aboard that vessel
is not required by the Secretary pursu-
ant to provisions of the Magnuson Act,
MMPA, or ESA, or their implementing
regulations.
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§905.3 Access to information.

Information collected by a voluntary
fishery data collector:

(a) Is subject to disclosure to both
the Secretary and the public, to the ex-
tent required or authorized by law; and

(b) Is subject to discovery by any
party to an enforcement proceeding, to
the extent required or authorized by
law.

§905.4 Use of information.

(a) Except as provided for in para-
graph (b) of this section, information
collected by a voluntary fishery data
collector may not be introduced by the
Secretary as evidence against any con-
senting owner that is a party to an en-
forcement proceeding.

(b) Provided that all applicable evi-
dentiary requirements are satisfied:

(1) Information collected by a vol-
untary fishery data collector may be
introduced in an enforcement pro-
ceeding by any party except the Sec-
retary;

(2) If information is introduced pur-
suant to paragraph (b)(1) of this sec-
tion, all information collected by a vol-
untary fishery data collector may be
introduced by any other party, includ-
ing the Secretary.

(¢c) Independent evidence derived
from information collected by a vol-
untary fishery data collector may be
introduced by any party, including the
Secretary, in an enforcement pro-
ceeding.

§905.5 Exceptions.

The provisions of this part shall not
apply in any enforcement proceeding
against a consenting owner that al-
leges the actual or attempted:

(a) Assault, intimidation, or harass-
ment (including sexual harassment) of
any person; or

(b) Impairment or interference with
the duties of a voluntary fishery data
collector.

PART 908—MAINTAINING REC-
ORDS AND SUBMITTING REPORTS
ON WEATHER MODIFICATION
ACTIVITIES

Sec.
908.1 Definitions.
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908.2
908.3
908.4
908.5
908.6
908.7

Persons subject to reporting.

Activities subject to reporting.

Initial report.

Interim reports.

Final report.

Supplemental reports.

908.8 Maintenance of records.

908.9 Retention of records.

908.10 Penalties.

908.11 Maintenance of records of related ac-
tivities.

908.12 Public disclosure of information.

908.13 Address of letters.

908.14 Business to be transacted in writing.

908.15 Times for taking action; expiration
on Saturday, Sunday, or holiday.

908.16 Signature.

908.17 Suspension or waiver of rules.

908.18 Matters not specifically provided for
in rules.

908.19 Publication of notice of proposed
amendments.

908.20 Effective date.

908.21 Report form.

AUTHORITY: Pub. L. 92-305, 85 Stat. 735, De-
cember 18, 1971.

SOURCE: 41 FR 23394, June 10, 1976, unless
otherwise noted.

§908.1 Definitions.

As used in this part, terms shall have
the meaning ascribed in this section.

(a) Administrator. The Administrator
of the National Oceanic and Atmos-
pheric Administration.

(b) Person. Any individual, corpora-
tion, company, association, firm, part-
nership, society, joint stock company,
any State or local government or any
agency thereof, or any other organiza-
tion, whether commercial or nonprofit,
except where acting solely as an em-
ployee, agent, or independent con-
tractor of the Federal government.

(c) Weather modification activity. Any
activity performed with the intention
of producing artificial changes in the
composition, behavior, or dynamics of
the atmosphere.

(d) United States. The several States,
the District of Columbia, the Common-
wealth of Puerto Rico, and any terri-
tory or insular possession of the United
States.

(e) Persons whose activities relate to
weather modification. Persons engaged
in weather modification activities or
engaged in the distribution or sale of
weather modification apparatus or ma-
terials known by them to be destined
for use in weather modification activi-
ties.
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(f) Project. A related series of weather
modification activities having a com-
mon objective.

(g) Target area. The ground area with-
in which the effects of the weather
modification activity are expected to
be found.

(h) Control area. A preselected, un-
treated ground area used for compari-
son with a target area.

(i) Weather modification apparatus.
Any apparatus used with the intention
of producing artificial changes in the
composition, behavior, or dynamics of
the atmosphere. For example: Seeding
generators, propane devices, flares,
rockets, artillery projectiles, jet en-
gines, etc.

(j) Sponsor. The primary person for
whom the weather modification activ-
ity is performed.

(k) Operator. The person who is pri-
marily responsible for carrying out the
weather modification activity.

[41 FR 23394, June 10, 1976, as amended at 46
FR 32233, June 22, 1981]

§908.2 Persons subject to reporting.

Any person engaged or intending to
engage in any weather modification ac-
tivity in the United States shall be
subject to the reporting provisions of
this part.

§908.3 Activities subject to reporting.

(a) The following, when conducted as
weather modification activities, shall
be subject to reporting:

(1) Seeding or dispersing of any sub-
stance into clouds or fog, to alter drop
size distribution, produce ice crystals
or coagulation of droplets, alter the de-
velopment of hail or lightning, or in-
fluence in any way the natural develop-
ment cycle of clouds or their environ-
ment;

(2) Using fires or heat sources to in-
fluence convective circulation or to
evaporate fog;

(3) Modifying the solar radiation ex-
change of the earth or clouds, through
the release of gases, dusts, liquids, or
aerosols into the atmosphere;

(4) Modifying the characteristics of
land or water surfaces by dusting or
treating with powders, liquid sprays,
dyes, or other materials;
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(5) Releasing electrically charged or
radioactive particles, or ions, into the
atmosphere;

(6) Applying shock waves, sonic en-
ergy sources, or other explosive or
acoustic sources to the atmosphere;

) Using aircraft propeller
downwash, jet wash, or other sources of
artificial wind generation; or

(8) Using lasers or other sources of
electromagnetic radiation.

(b) In addition to the activities listed
above, other similar activities falling
within the definition of weather modi-
fication as set forth in §908.1 are also
subject to reporting.

(c) The requirement for reporting
shall not apply to activities of a purely
local nature that can reasonably be ex-
pected not to modify the weather out-
side of the area of operation. This ex-
ception is presently restricted to the
use of lightning deflection or static
discharge devices in aircraft, boats, or
buildings, and to the use of small heat
sources, fans, fogging devices, aircraft
downwash, or sprays to prevent the oc-
currence of frost in tracts or fields
planted with crops susceptible to frost
or freeze damage. Also expected from
the requirement for reporting are reli-
gious activities or other ceremonies,
rites and rituals intended to modify
the weather.

(d) All activities noted in paragraphs
(a) and (b) of this section are subject to
initial reporting. However, after the
Administrator has received initial no-
tification of a planned activity, he may
waive some of the subsequent reporting
requirements. This decision to waive
certain reporting requirements will be
based on the general acceptability,
from a technical or scientific view-
point, of the apparatus and techniques
to be used.

(e) Other reporting exceptions may
be made in the future by rule of the
Administrator.

§908.4 Initial report.

(a) Any person intending to engage in
any weather modification project or
activity in the United States shall pro-
vide a report of his intention, to be re-
ceived by the Administrator at least 10
days before the commencement of such
project or activity. This report shall
contain at least the following:
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(1) The designation, if any, used by
the operator for the project or activity;

(2) The following dates for weather
modification activities:

(i) The date the first actual weather
modification activity is to be under-
taken;

(ii) The date on which the final modi-
fication activity is expected to occur;

(3) The following information on per-
sons involved with the project or activ-
ity:

(i) The name, affiliation, and address
of the sponsor;

(ii) The name, affiliation, and address
of the operator;

(4) The purpose of the project or ac-
tivity;

(5) A map showing the approximate
size and location of the target and con-
trol areas, and the location of each
item of ground-based weather modi-
fication apparatus, precipitation meas-
uring device, and, for airborne oper-
ations, the airport;

(6) A description of the weather
modification apparatus, modification
agents, and the techniques to be em-
ployed;

(7) The name and address of the re-
sponsible individual from whom log
books or other records of the project or
activity may be obtained;

(8) Answers to the following ques-
tions on project safeguards:

(i) Has an Environmental Impact
Statement, Federal or State, been
filed: Yes ~ No . If Yes, please fur-
nish a copy as applicable.

(i1) Have provisions been made to ac-
quire the latest forecasts, advisories,
warnings, etc. of the National Weather
Service, Forest Service, or others when
issued prior to and during operations?

Yes No . If Yes, please specify
on a separate sheet.
(iii) Have any safety procedures

(operational contraints, provisions for
suspension of operations, monitoring
methods, etc.) and any environmental
guidelines (related to the possible ef-
fects of the operations) been included
in the operational plans? Yes @ No
. If Yes, please furnish copies or a
description of the specific procedures
and guidelines; and

(9) Optional remarks, to include any
additional items which the person
deems significant or of interest and
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such other information as the Adminis-
trator may request the person to sub-
mit.

(b) If circumstances prevent the sign-
ing of a contract or agreement to per-
form, or receipt of an authorization to
proceed with, a weather modification
activity at a date early enough to com-
ply with paragraph (a) of this section,
the initial report shall be provided so
as to be received by the Administrator
within 10 days of the date of signing of
the contract or agreement, or receipt
of authorization to proceed. In such
cases, the report shall be accompanied
by an explanation as to why it was not
submitted at least 10 days prior to the
commencement of the activity.

(c) In the event that circumstances
beyond the control of the person liable
to report under these regulations pre-
vent the submission of the initial re-
port in a timely manner as described
above, the report shall be forwarded as
early as possible, accompanied by an
explanation as to why a timely report
has not been provided. If such expla-
nation is deemed adequate, the Admin-
istrator will consider the report as
timely filed.

§908.5 Interim reports.

(a) Any person engaged in a weather
modification project or activity in the
United States on January 1 in any year
shall submit to the Administrator, not
later than 45 days thereafter, an in-
terim report setting forth as of such
date the information required below
with respect to any such continuing
project or activity not previously fur-
nished to the Administrator in a prior
interim report; provided that the Janu-
ary 1 date shall not apply if other ar-
rangements have previously been made
with the written approval of the Ad-
ministrator.

(b) The interim report shall include
the file number assigned by the Admin-
istrator and shall provide a summary
of the project or activity containing at
least the following information for
each month:

(1) Number of days on which actual
modification activities took place;

(2) Number of days on which weather
modification activities were conducted,
segregated by each of the major pur-
poses of the activities;
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(3) Total number of hours of oper-
ation of each type of weather modifica-
tion apparatus (i.e., net hours of agent
release);

(4) Total amount of agent used. If
more than one agent was used, each
should be totaled separately (e.g., car-
bon dioxide, sodium chloride, urea, sil-
ver iodide).

(c) The totals for the items in para-
graph (b) of this section shall be pro-
vided for the period covered by the in-
terim report.

[41 FR 23394, June 10, 1976, as amended at 46
FR 32233, June 22, 1981]

§908.6 Final report.

Upon completion of a weather modi-
fication project or activity the person
who performed the same shall submit a
report to the Administrator not later
than 45 days after completion of the
project or activity. The report shall in-
clude the file number assigned by the
Administrator and the following items:

(a) Information required for the in-
terim reports (to the extent not pre-
viously reported).

(b) The total number of days on
which actual modification activities
took place during the project or activ-
ity.

(c) The total number of days during
the project or activity on which weath-
er modification activities were con-
ducted, segregated by each of the
major purposes of the activities.

(d) The total number of hours of op-
eration of each type of weather modi-
fication apparatus during the project
or activity (i.e., net hours of agent re-
lease).

(e) The total amount of modification
agent(s) dispensed during the project or
activity. If more than one agent was
used, each should be totaled separately
(e.g., carbon dioxide, sodium chloride,
urea, silver iodide).

(f) The date on which the final weath-
er modification activity occurred.

[41 FR 23394, June 10, 1976, as amended at 46
FR 32233, June 22, 1981]

§908.7 Supplemental reports.

Notwithstanding other regulations, a
supplemental report in letter form re-
ferring to the appropriate NOAA file
number, if assigned, must be made to
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the Administrator immediately if any
report of weather modification activi-
ties submitted under §908.4, §908.5, or
§908.6 is found to contain any material
inaccuracies, misstatements, and omis-
sions. A supplemental report must also
be made if there are changes in plans
for the project or activity.

§908.8 Maintenance of records.

(a) Any person engaging in a weather
modification activity in the TUnited
States shall maintain a record of such
activity. This record shall contain at
least the following, when applicable:

(1) A chronological record of activi-
ties carried on, preferably in the form
of a daily log, which shall include the
NOAA file number assigned to the
project, the designation of each unit of
weather modification apparatus, and at
least the following information for
each unit:

(i) Date of the weather modification
activity.

(ii) Position of each aircraft or loca-
tion of each item of weather modifica-
tion apparatus during each modifica-
tion mission. Maps may be used.

(iii) Time when weather modification
activity began and ended.

(iv) Total duration of operation of
each unit of weather modification ap-
paratus (i.e., net hours of agent re-
lease).

(v) Type of each modification agent
used.

(vi) Rate of dispersal of each agent
during the period of actual operation of
weather modification apparatus.

(vii) Total amount of agent used. If
more than one agent was used, report
total for each type separately.

(viii) Number of days on which
weather modification activities were
conducted, segregated by each of the
major purposes of the activities.

(2) The monthly totals of hours of
modification activity, the amount of
modification agent used, and the num-
ber of days on which weather modifica-
tion activities were conducted, seg-
regated by each of the major purposes
of the activities, shall be shown on the
daily log sheet for the last day of each
month.

(b) When the activity involves
ground-based weather modification ap-
paratus, records of the following shall
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also be maintained, when applicable,
but need not be made part of the daily
log:

(1) The location of each item of
weather modification apparatus in use
and its identification such as type and
manufacturer’s model number. If the
apparatus is not commercially avail-
able, a brief description of the appa-
ratus and the method of operation
should be recorded.

(2) The name and address of the per-
son responsible for operating each
weather modification apparatus.

(3) The altitude and type of weather
phenomenon subjected to weather
modification activity during each oper-
ational period (e.g., cumulus clouds be-
tween 10,000 and 30,000 feet m.s.l.;
ground fog).

(c) When the activity involves air-
borne weather modification apparatus,
records of the following shall also be
maintained, when applicable, but need
not be made a part of the daily log: For
each airborne weather modification ap-
paratus run: Altitude, air speed; re-
lease points of modification agents,
method of modification and character-
istics of flares, rockets, or other deliv-
ery systems employed; temperature at
release altitude; and, for aircraft: The
type of aircraft, its identification num-
ber, the airport or airports used, and
the names and addresses of crew mem-
bers and the person responsible for op-
erating the weather modification appa-
ratus; and the altitude and type of
weather phenomenon subjected to
weather modification activity during
each operational period (e.g., cumulus
clouds between 10,000 and 30,000 feet
m.s.l.; ground fog).

(d) The following records shall also
be maintained, whenever applicable,
but need not be made a part of the
daily log. Only data specifically col-
lected for the reported activity need be
retained; data available from other
sources need not be included.

(1) Any descriptions that were re-
corded of meteorological condiitons in
target and control areas during the pe-
riods of operation; for example: Per-
cent of cloud cover, temperature, hu-
midity, the presence of lightning, hail,
funnel clouds, heavy rain or snow, and
unusual radar patterns.
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(2) All measurements made of pre-
cipitation in target and control areas.
(3) Any unusual results.

§908.9 Retention of records.

Records required under §908.8 shall be
retained and available for inspection
by the Administrator or his designated
representatives for 3 years after com-
pletion of the activity to which they
relate. Such records shall be required
to be produced for inspection only at
the place where normally kept. The
Administrator shall have the right to
make copies of such records, if he or
she deems necessary.

[562 FR 4896, Feb. 18, 1987]

§908.10 Penalties.

Knowing and willful violation of any
rule adopted under the authority of
section 2 of Public Law 92-205 shall
subject the person violating such rule
to a fine of not more than $10,000, upon
conviction thereof.

§908.11 Maintenance of records of re-
lated activities.

(a) Persons whose activities relate to
weather modification activities, other
than persons engaged in weather modi-
fication activities, shall maintain
records concerning the identities of
purchasers or users of weather modi-
fication apparatus or materials, the
quantities or numbers of items pur-
chased, and the times of such pur-
chases. Such information shall be re-
tained for at least 3 years.

(b) In addition, persons whose activi-
ties relate to weather modification
shall be required, under the authority
of section 4 of Public Law 92-205, to
provide the Administrator, on his re-
quest, with information he deems nec-
essary to carry out the purposes of this
act.

[41 FR 23394, June 10, 1976, as amended at 52
FR 4896, Feb. 18, 1987]

§908.12
tion.

Public disclosure of informa-

(a) Any records or other information
obtained by the Administrator under
these rules or otherwise under the au-
thority of Public Law 92-205 shall be
made publicly available to the fullest
practicable extent. Such records or in-
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formation may be inspected on written
request to the Administrator. However,
the Administrator will not disclose any
information referred to in section 1905
of title 18, United States Code, and
that is otherwise unavailable to the
public, except that such information
shall be disclosed:

(1) To other Federal government de-
partments, agencies, and officials for
official use upon request;

(2) In any judicial proceeding under a
court order formulated to preserve the
confidentiality of such information
without impairing the proceeding; and

(3) To the public, if necessary to pro-
tect their health and safety.

(b) Certified copies of such reports
and information, to the extent publicly
disclosable, may be obtained from the
Administrator at cost in accordance
with the Department of Commerce im-
plementation of the Freedom of Infor-
mation Act.

(c) Persons reporting on weather
modification projects or related activi-
ties shall specifically identify all infor-
mation that they consider not to be
subject to public disclosure under the
terms of Public Law 92-205 and provide
reasons in support thereof. A deter-
mination as to whether or not reported
information is subject to public dis-
semination shall be made by the Ad-
ministrator.

(d) When consideration of a weather
modification activity report and re-
lated information indicates that a pro-
posed project may significantly depart
from the practices or procedures gen-
erally employed in similar cir-
cumstances to avoid danger to persons,
property, or the environment, or indi-
cates that success of Federal research
projects may be adversely affected if
the proposed project is carried out as
described, the Administrator will no-
tify the operator(s) and State officials
of such possibility and make rec-
ommendations where appropriate. The
purpose of such notification shall be to
inform those notified of existing prac-
tices and procedures or Federal re-
search projects known to NOAA. Noti-
fication or recommendation, or failure
to notify or recommend, shall not be
construed as approval or disapproval of
a proposed project or as an indication
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that, if carried out as proposed or rec-
ommended it may, in any way, protect
or endanger persons, property, or the
environment or affect the success of
any Federal research project. Any advi-
sory notification issued by the Admin-
istrator shall be available to the public
and be included in the pertinent activ-
ity report file.

§908.13 Address of letters.

Letters and other communications
intended for the Administrator, in con-
nection with weather modification re-
porting or activities, shall be addressed
to: The Administrator, National Oce-
anic and Atmospheric Administration,
Environmental Modification Office,
Rockville, Md. 20852.

§908.14 Business to be transacted in
writing.

All business transacted with the Na-
tional Oceanic and Atmospheric Ad-
ministration with regard to reports of
weather modification activities should
be transacted in writing. Actions of the
National Oceanic and Atmospheric Ad-
ministration will be based exclusively
on the written record.

§908.15 Times for taking action; expi-
ration on Saturday, Sunday, or holi-
day.

Whenever periods of time are speci-
fied in these rules in days, calendar
days are intended. When the day, or
the last day, fixed under these rules for
taking any action falls on a Saturday,
Sunday, or on a Federal holiday, the
action may be taken on the next suc-
ceeding day which is not a Saturday,
Sunday, or Federal holiday.

§908.16 Signature.

All reports filed with the National
Oceanic and Atmospheric Administra-
tion must be dated and signed by or on
behalf of the person conducting or in-
tending to conduct the weather modi-
fication activities referred to therein
by such person, individually or, in the
case of a person other than an indi-
vidual, by a partner, officer, or other
person having corresponding functions
and authority. For this purpose ‘‘offi-
cer’” means a president, vice president,
treasurer, secretary, or comptroller.
Notwithstanding the foregoing, such
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reports may also be signed by the duly
authorized agent or attorney of the
person whose activities are being re-
ported. Proof of such authorization
shall be furnished to the Administrator
when filing a report, unless previously
furnished.

§908.17 Suspension or waiver of rules.

In an extraordinary situation, any
requirement of these rules may be sus-
pended or waived by the Administrator
on request of the interested party, to
the extent such waiver is consistent
with the provisions of Public Law 92—
205 and subject to such other require-
ments as may be imposed.

§908.18 Matters not specifically pro-
vided for in rules.

All matters not specifically provided
for or situations not specifically ad-
dressed in these rules will be decided in
accordance with the merits of each
case by or under the authority of the
Administrator, and such decision will
be communicated in writing to all par-
ties involved in the case.

§908.19 Publication of notice of pro-
posed amendments.

Whenever required by law, and in
other cases whenever practicable, no-
tice of proposed amendments to these
rules will be published in the FEDERAL
REGISTER. If not published with the no-
tice, copies of the text of proposed
amendments will be furnished to any
person requesting the same. All com-
ments, suggestions, and briefs received
within the time specified in the notice
will be considered before adoption of
the proposed amendments, which may
be modified in the light thereof. Infor-
mal hearings may be held at the discre-
tion of the Administrator.

§908.20 Effective date.

These rules are effective on June 10,
1976.
§908.21 Report form.

Public Law 92-205 and these rules
should be studied carefully prior to re-
porting. Reports required by these
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rules shall be submitted on forms ob-
tainable on request from the Adminis-
trator, or on an equivalent format.! In
special situations, such alterations to
the forms as the circumstances thereto
may render necessary may be made,
provided they do not depart from the
requirements of these rules or of Public
Law 92-205.

PART 909—MARINE DEBRIS

AUTHORITY: 33 U.S.C. 1951-1958 (2006).

§909.1 Definition of marine debris for
the purposes of the Marine Debris
Research, Prevention, and Reduc-
tion Act.

(a) Marine debris. For the purposes of
the Marine Debris Research, Preven-
tion, and Reduction Act (33 U.S.C. 1951-
1958 (2006)) only, marine debris is de-
fined as any persistent solid material
that is manufactured or processed and
directly or indirectly, intentionally or
unintentionally, disposed of or aban-
doned into the marine environment or
the Great Lakes.

(b) NOAA and the Coast Guard have
jointly promulgated the definition of
marine debris in this part. Coast
Guard’s regulation may be found in 33
CFR 151.3000.

[74 FR 45560, Sept. 3, 2009]

PART 911—POLICIES AND PROCE-
DURES CONCERNING USE OF THE
NOAA SPACE-BASED DATA COL-
LECTION SYSTEMS

Sec.

911.1 Purpose.

911.2 Scope.

911.3 Definitions.

911.4 TUse of the NOAA Data Collection Sys-
tems.

911.5 NOAA Data Collection Systems Use
Agreements.

911.6 Treatment of data.

911.7 Continuation of the NOAA Data Col-
lection Systems.

911.8 Technical requirements.

APPENDIX A TO PART 911—ARGOS DCS USE
PoLICY DIAGRAM

APPENDIX B TO PART 911—GOES DCS USE
PoLICY DIAGRAM

1Filed as part of the original document.
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AUTHORITY: 15 U.S.C. 313, 49 U.S.C. 44720; 15
U.S.C. 1525; 7 U.S.C. 450b; 5 U.S.C. 552.

SOURCE: 63 FR 24922, May 6, 1998, unless
otherwise noted.

§911.1 Purpose.

These regulations set forth the proce-
dural, informational and technical re-
quirements for use of the NOAA Data
Collection Systems (DCS). In addition,
they establish the criteria NOAA will
employ when making determinations
as to whether to authorize the use of
its space-based DCS. The regulations
are intended to facilitate the collection
of environmental data as well as other
such data which the Government is in-
terested in collecting. In those in-
stances where space-based commercial
systems do not meet users’ require-
ments, the intent is to not disadvan-
tage the development of the commer-
cial space-based services in this sector.
Obtaining a system use agreement to
operate data collection platforms pur-
suant to these regulations does not af-
fect related licensing requirements of
other Federal agencies such as the Fed-
eral Communications Commission.

§911.2 Scope.

(a) These regulations apply to any
person subject to the jurisdiction or
control of the United States who oper-
ates or proposes to operate data collec-
tion platforms to be used with the
NOAA DCS either directly or through
an affiliate or subsidiary. For the pur-
poses of these regulations a person is
subject to the jurisdiction or control of
the United States if such person is:

(1) An individual who is a U.S. cit-
izen; or

(2) A corporation, partnership, asso-
ciation, or other entity organized or
existing under the laws of any state,
territory, or possession of the United
States.

(b) These regulations apply to all ex-
isting Geostationary Operational Envi-
ronmental Satellite (GOES) and Argos
DCS users as well as all future applica-
tions for NOAA DCS use.

§911.3 Definitions.

For purposes of this part:

(a) Approving authority means NOAA
for the GOES DCS; and it means the
Argos Participating Agencies, via the
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Argos Operations Committee, for the
Argos DCS.

(b) Argos DCS means the system
which collects data from fixed and
moving platforms and provides plat-
form location data. This system con-
sists of platforms, the Argos French in-
strument on the Polar-orbiting Oper-
ational Environmental Satellites
(POES) and other international sat-
ellites; a ground processing system;
and telemetry ground stations.

(c) Argos participating agencies means
those agencies of the United States and
other countries that participate in the
management of the Argos DCS.

(d) Assistant Administrator means the
Assistant Administrator for Satellite
and Information Services, NOAA, or
his/her designee.

(e) Director means the Director of the
Office of Satellite Data Processing and
Distribution for the National Environ-
mental Satellite, Data, and Informa-
tion Service of NOAA.

(f) Environmental data means environ-
mental measurement data for the pur-
pose of using the GOES DCS; and it
means environmental measurement
and environmental protection data for
the purpose of using the Argos DCS.

(g) Environmental measurement data
means data that relate to the charac-
teristics of the Earth and its natural
phenomena by helping to better under-
stand, evaluate, or monitor its natural
resources.

(h) Environmental protection data
means data that relate to the charac-
teristics of the Earth and its environ-
ment (including its ecosystems and the
species which inhabit them) by helping
to protect against any unreasonable
adverse effects thereto.

(i) Episodic use means the use of the
system for short events where there is
a significant possibility of loss of life,
such as for Arctic expeditions or sci-
entific campaigns into remote areas.

(j) Government interest means that the
use is determined in advance to be of
interest to one or more governmental
entities of the United States, France
or, once they have become an Argos
Participating Agency, Japan or a Euro-
pean Organization for the Exploitation
of Meteorological Satellites
(EUMETSAT) member state; or also, in
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the case of the GOES DCS, a state or
local government.

(k) Government user means agencies of
international governmental organiza-
tions, national government or any sub-
division thereof, or any of those agen-
cies’ contractors or grantees, so long as
the contractor is using the data col-
lected by the NOAA DCS to fulfill its
contractual obligations to the govern-
ment agency or in the case of a grantee
that these data are being used in ac-
cordance with the statement of work
for the award.

(1) NOAA DCS means the GOES and
Argos space-based DCS.

(m) Non-profit user means a not-for-
profit academic, research, or other
non-governmental organization, which
is using these data, for education and/
or scientific, non-commercial purposes.

(n) Operational use means the use of
data in a situation where the utility of
the data are significantly reduced if
not collected or delivered in a specific
time window. This includes situations
where extensive preparation work is in
place and a delay in acquisition of data
would jeopardize the project.

(o) Platform compatibility means the
compatibility of the platform with the
space segment of the system, and in-
cludes elements such as message length
and composition, signal strength, and
transmission protocol (e.g., continuous
versus event drive).

(p) Sensitive use means the use of the
NOAA DCS where the users’ require-
ments dictate the use of a govern-
mental system such as National secu-
rity, homeland security, law enforce-
ment and humanitarian operations.

(q) Testing use means the use of the
NOAA DCS by manufacturers of plat-
forms for use in conjunction with the
NOAA DCS, for the limited purpose of
testing and certifying the compat-
ibility of new platforms with the tech-
nical requirements of the NOAA DCS.

(r) User means the entity and/or orga-
nization that owns or operates user
platforms for the purpose of collecting
and transmitting data through the
NOAA DCS, or the organization requir-
ing the collection of the data.

(s) User platform means device de-
signed in accordance with the speci-
fications delineated and approved by
the Approving Authority used for the
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in-situ collection and subsequent
transmission of data via the NOAA
DCS. Those devices which are used in
conjunction with the GOES DCS are re-
ferred to as data collection platforms
(DCP) and those which are used in con-
junction with the Argos DCS are re-
ferred to as Platform Transmitter Ter-
minals (PTT). For purposes of these

regulations, the terms ‘‘user plat-
form,” “DCP”’, and “PTT” are inter-
changeable.

(t) User requirement means the re-
quirement expressed and explained in
the System Use Agreement.

[63 FR 24922, May 6, 1998, as amended at 68
FR 45161, Aug. 1, 2003]

§911.4 Use of the NOAA Data Collec-
tion Systems.

(a) Use of the NOAA DCS will only be
authorized in accordance with the con-
ditions and requirements set forth in
paragraphs (b), (¢), (d), (e), and (f) of
this section.

(b)(1) Use of the NOAA DCS will only
be authorized where it is determined
that there are no commercial space-
based services available that meet the
user’s requirements.

(2) A determination under paragraph
(b)(1) of this section must be based on
such factors as satellite coverage, ac-
curacy, data throughput, platform
power consumption, size and weight,
service continuity and reliability, plat-
form compatibility, system access
mode, and, in the case of government
agencies, cost-effectiveness.

(c)(1) Except as provided in para-
graphs (¢)(2), (3), (4), and (b) of this sec-
tion, NOAA DCS shall only be used for
the collection of environmental data
by governmental and/or non-profit
users.

(2) Non-governmental, environmental
use of the NOAA DCS is only author-
ized where there is a Government in-
terest in the collection and/or receipt
of the data.

(3) Except as provided in paragraph
(c)(4) of this section, non-environ-
mental use of the NOAA DCS is only
authorized for government use and
non-profit users where there is a gov-
ernment interest. The NOAA DCS will
continue to be predominantly used for
environmental applications. Non-envi-
ronmental use of the system shall be
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limited to sensitive use, and to epi-
sodic use as defined below in paragraph
(c)(4) of this section.

(4) Episodic use of the NOAA DCS
may also be authorized in specific in-
stances where there is a significant
possibility for loss of life. Such use
shall be closely monitored.

(5) Testing use of the NOAA DCS will
only be authorized for manufacturers
of NOAA DCS platforms, that require
access to the system in order to test
and certify prototype and production
models.

(d) Because of capacity limitations
on the GOES DCS, system applicants
will be admitted to use the GOES sys-
tem in accordance with the following
priority:

(1) NOAA programs or users whose
data are required for implementation
of NOAA programs, as determined by
the Assistant Administrator, will be
accorded first priority.

(2) Users whose data are desired to
support NOAA programs will be ac-
corded second priority.

(3) Users whose data and/or use of the
GOES DCS will further a program of an
agency or department of the U.S. Gov-
ernment, other than NOAA, will be ac-
corded third priority.

(4) Users whose data are required by
a state or local Government of the
United States will be accorded fourth
priority.

(5) Testing users of the system will
be accorded fifth priority.

(6) No other usage will be authorized
for the GOES DCS.

(e) In the event that Argos DCS ca-
pacity limitations require that priority
determinations be made, priority will
be given to those platforms that pro-
vide environmental data of broad inter-
national interest, especially of an oper-
ational nature, and to those requiring
the unique capabilities of the Argos
DCS, such as platform location or polar
coverage.

[63 FR 24922, May 6, 1998, as amended at 68
FR 45161, Aug. 1, 2003]

§911.5 NOAA Data Collection Systems
Use Agreements.

(a)(1) In order to use a NOAA DCS,
each user must have an agreement
with the approving authority for that
system.
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(2) Persons interested in entering
into a system use agreement should
contact the Director.

(b) These agreements will address,
but may not be limited to, the fol-
lowing matters:

(1) The period of time the agreement
is valid and procedures for its termi-
nation,

(2) The authorized use(s), and its pri-
orities for use,

(3) The extent of the availability of
commercial space-based services which
meet the user’s requirements and the
reasons for necessitating the use of the
Government system,

(4) Any applicable government inter-
est in the data,

(5) Required equipment standards,

(6) Standards of operation,

(7) Conformance with applicable ITU
and FCC agreements and regulations,

(8) Reporting time and frequencies,

(9) Data formats,

(10) Data delivery systems and sched-
ules, and

(11) User-borne costs.

(c) The Director shall evaluate user
requests for System Use Agreements
and renewals and conclude agreements
for use of the NOAA DCS.

(d)(1) Agreements for the collection,
via the Argos DCS, of environmental
data by government agencies or non-
profit institutions shall be valid for 3
years from the date of initial in-situ
deployment of the platforms, and may
be renewed for additional 3-year peri-
ods.

(2) Agreements for the collection of
environmental data, via the Argos
DCS, by non-government users shall be
valid for 1 year from the date of initial
in-situ deployment of the platforms,
and may be renewed for additional 1-
year periods, but only for so long as
there exists a governmental interest in
the receipt of these data.

(3) Agreements for the collection of
non-environmental data, via the Argos
DCS, by government agencies, or non-
profit institutions where there is a gov-
ernment interest, shall be valid for 1
year from the date of initial in-situ de-
ployment of the platforms, and may be
renewed for additional 1-year periods.

(4) Agreements for the episodic col-
lection of non-environmental data, via
the Argos DCS under §911.4(c)(4), shall

81

§911.6

be of short, finite duration not to ex-
ceed 1 year without exception, and usu-
ally shall not exceed 6 months. These
agreements shall be closely monitored
and shall not be renewed.

(5) Agreements for the testing use of
the Argos DCS by equipment manufac-
turers shall be valid for 1 year from the
date of initial testing, and may be re-
newed for additional 1-year periods.

(e)(1) Agreements for the collection
of environmental data, by the GOES
DCS, shall be valid for 5 years from the
date of initial in-situ deployment, and
may be renewed for additional 5-year
periods.

(2) Agreements for the testing use of
the GOES DCS, by equipment manufac-
turers, shall be valid for 1 year from
the date of initial testing, and may be
renewed for additional 1-year periods.

(3) Agreements for the collection of
non-environmental data, via the GOES
DCS, by government agencies, or non-
profit institutions where there is a gov-
ernment interest, shall be valid for 1
year from the date of initial in-situ de-
ployment of the platforms, and may be
renewed for additional 1-year periods.

(4) Agreements for the episodic col-
lection of non-environmental data, via
the GOES DCS under §911.4(c)(4), shall
be of short, finite duration not to ex-
ceed 1 year without exception, and usu-
ally shall not exceed 6 months. These
agreements shall be closely monitored
and shall not be renewed.

[63 FR 24922, May 6, 1998, as amended at 68
FR 45161, Aug. 1, 2003]

§911.6 Treatment of data.

(a) All NOAA DCS users must agree
to permit NOAA and other agencies of
the U.S. Government the full, open,
timely, and appropriate use as deter-
mined by NOAA, of all environmental
data collected from their platforms;
this may include the international dis-
tribution of environmental data under
the auspices of the World Meteorolog-
ical Organization.

(b) Raw data from the NOAA space
segment is openly transmitted and ac-
cessible.

(c) Accessibility of the NOAA DCS
processed data from the ground seg-
ment is handled in accordance with the
users specifications and system design
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limitations, subject to the provisions
stated in paragraph (a) of this section.

[68 FR 45161, Aug. 1, 2003]

§911.7 Continuation of the NOAA Data
Collection Systems.

(a) NOAA expects to continue to op-
erate DCS on its geostationary and
polar-orbiting satellites, subject to the
availability of future appropriations.
However, viable commercial space-
based alternatives may eventually ob-
viate the need for NOAA to operate its
own space-based DCS.

(b) If use of the system in support of
NOAA programs increases, it eventu-
ally may be necessary to the further
restrict system usage by other users. If
such restrictions on use become nec-
essary, or in the event that NOAA dis-
continues operation of GOES and/