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(b) All other CDCs. A CDC that is not
authorized under paragraph (a) of this
section may apply to become an Au-
thorized CDC Liquidator with author-
ity to liquidate and handle debt collec-
tion litigation with respect to 504 loans
on behalf of SBA, in accordance with
subpart E of this part, if the CDC
meets the following requirements:

(1) The CDC meets either of the fol-
lowing criteria:

(i) The CDC participated in the loan
liquidation pilot program established
by the Small Business Programs Im-
provement Act of 1996 prior to October
1, 2006; or

(ii) During the three fiscal years im-
mediately prior to seeking such au-
thority, the CDC made an average of
not less than ten 504 loans per year;
and

(2) The CDC meets either of the fol-
lowing requirements:

(i) The CDC has one or more employ-
ees who have not less than two years of
substantive, decision-making experi-
ence in administering the liquidation
and workout of defaulted or problem
loans secured in a manner substan-
tially similar to loans funded with 504
loan program debentures, and who have
completed a training program on loan
liquidation developed by the Agency in
conjunction with qualified CDCs that
meet the requirements of this section;
or

(ii) The CDC has entered into a con-
tract with a qualified third party for
the performance of its liquidation re-
sponsibilities and obtains the approval
of SBA with respect to the qualifica-
tions of the contractor and the terms
and conditions of the contract.

(c) CDC counsel. To perform debt col-
lection litigation under paragraphs (a)
or (b) of this section, a CDC must also
have either in-house counsel with ade-
quate experience as approved by SBA
or entered into a contract for the per-
formance of debt collection litigation
with an experienced attorney or law
firm as approved by SBA.

(d) Application for authority to lig-
uidate and litigate. To seek authority to
perform liquidation and debt collection
litigation under paragraphs (b) and (c)
of this section, a CDC other than a
PCLP CDC must submit a written ap-
plication to SBA and include docu-

§120.1000

mentation demonstrating that the CDC
meets the requirements of paragraph
(b) and (c) of this section. If a CDC in-
tends to use a contractor to perform
liquidation, it must obtain approval
from SBA of both the qualifications of
the contractor and the terms and con-
ditions in the contract covering the
CDC’s retention of the contractor. SBA
will notify a CDC in writing when the
CDC can begin to perform liquidation
and/or debt collection litigation under
this section.

[72 FR 18365, Apr. 12, 2007]

ENFORCEABILITY OF 501, 502 AND 503
LOANS AND OTHER LAWS

§120.990 501, 502 and 503 loans.

SBA has discontinued loan programs
for 501, 502, and 503 loans. Outstanding
loans remain under these programs,
and Borrowers, CDCs, and SBA must
comply with the terms and conditions
of the corresponding notes and Deben-
tures, and the regulations in this part
in effect when the obligations were un-
dertaken or last in effect, if applicable.

§120.991 Effect of other laws.

No State or local law may preclude
or limit SBA’s exercise of its rights
with respect to notes, guarantees, De-
bentures and Debenture Pools, or of its
enforcement rights to foreclose on col-
lateral.

Subpart I—Risk-Based Lender
Oversight

SOURCE: 72 FR 25194, May 4, 2007, unless
otherwise noted.

SUPERVISION

§120.1000 Risk-Based Lender Over-
sight.

(a) Risk-Based Lender Oversight. SBA
supervises, examines, and regulates,
and enforces laws against, SBA Super-
vised Lenders and the SBA operations
of SBA Lenders, Intermediaries, and
NTAPs.

(b) Scope. Most rules and standards
set forth in this subpart apply to SBA
Lenders as well as Intermediaries and
NTAPs, However, SBA has separate
regulations for enforcement grounds
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and enforcement actions for Inter-
mediaries and NTAPs at §120.1425 and
§120.1540.

[73 FR 75519, Dec. 11, 2008]

§120.1005 Bureau of PCLP Oversight.

SBA’s Bureau of PCLP Oversight
within OCRM, monitors the capitaliza-
tion of PCLP CDC pilot participants’
LLRFs and performs other related
functions.

[73 FR 75519, Dec. 11, 2008]

§120.1010 SBA access to SBA Lender,
Intermediary, and NTAP files.

An SBA Lender, Intermediary, and
NTAP must allow SBA’s authorized
representatives, including representa-
tives authorized by the SBA Inspector
General, during normal business hours,
access to its files to review, inspect,
and copy all records and documents, re-
lating to SBA guaranteed loans or as
requested for SBA oversight.

[73 FR 75519, Dec. 11, 2008]

§120.1015 Risk Rating System.

(a) Risk Rating. SBA may assign a
Risk Rating to all SBA Lenders, Inter-
mediaries, and NTAPs on a periodic
basis. Risk Ratings are based on cer-
tain risk-related portfolio performance
factors as set forth in notices or SBA’s
SOPs and as published from time to
time.

(b) Rating categories. Risk Ratings fall
into one of two broad categories: Ac-
ceptable Risk Ratings or Less Than Ac-
ceptable Risk Ratings.

[73 FR 75519, Dec. 11, 2008]

§120.1025 Off-site reviews and moni-
toring.

SBA may conduct off-site reviews
and monitoring of SBA Lenders, Inter-
mediaries, and NTAPs, including SBA
Lenders’, Intermediaries’ or NTAPs’
self-assessments.

[73 FR 75519, Dec. 11, 2008]

§120.1050 On-site reviews and exami-
nations.

(a) On-site reviews. SBA may conduct
on-site reviews of the SBA loan oper-
ations of SBA Lenders. The on-site re-
view may include, but is not limited to,
an evaluation of the following:

13 CFR Ch. | (1-1-12 Edition)

(1) Portfolio performance;

(2) SBA operations management;

(3) Credit administration; and

(4) Compliance with Loan Program
Requirements.

(b) Omn-site examinations. SBA may
conduct safety and soundness examina-
tions of SBA Supervised Lenders, ex-
cept SBA will not conduct safety and
soundness examinations of Other Regu-
lated SBLCs under §§120.1510 and 1511.
The on-site safety and soundness exam-
ination may include, but is not limited
to, an evaluation of:

(1) Capital adequacy;

(2) Asset quality (including credit ad-
ministration and allowance for loan
losses);

(3) Management quality (including
internal controls, loan portfolio man-
agement, and asset/liability manage-
ment);

(4) Earnings;

(5) Liquidity; and

(6) Compliance with Loan Program
Requirements.

(c) On-site reviews/examinations of
Intermediaries and NTAPs. SBA may
perform on-site reviews or examina-
tions of Intermediaries and NTAPs.

(d) Other on-site reviews or examina-
tions. SBA may perform other on-site
reviews/examinations as needed as de-
termined by SBA in its discretion.

[73 FR 75519, Dec. 11, 2008]

§120.1051 Frequency of on-site re-
views and examinations.

SBA may conduct on-site reviews and
examinations of SBA Lenders, Inter-
mediaries, and NTAPs on a periodic
basis. SBA may consider, but is not
limited to, the following factors in de-
termining frequency:

(a) Off-site review/monitoring re-
sults, including an SBA Lender’s,
Intermediary’s or NTAP’s Risk Rating;

(b) SBA loan portfolio size;

(c) Previous review or examination
findings;

(d) Responsiveness in correcting defi-
ciencies noted in prior reviews or ex-
aminations; and

(e) Such other risk-related informa-
tion as SBA, in its discretion, deter-
mines to be appropriate.

[73 FR 75519, Dec. 11, 2008]
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§120.1055 Review and examination re-
sults.

(a) Written Reports. SBA will provide
an SBA Lender, Intermediary, and
NTAP a copy of SBA’s written report
prepared as a result of the SBA Lender
review or examination (‘‘Report’’). The
Report may contain findings, conclu-
sions, corrective actions and rec-
ommendations. Each director (or man-
ager, in the absence of a Board of Di-
rectors) of the SBA Lender, Inter-
mediary, and NTAP, in keeping with
his or her responsibilities, must be-
come fully informed regarding the con-
tents of the Report.

(b) Response to review and examination
Reports. SBA Lenders, Intermediaries,
and NTAPs must respond to Report
findings and corrective actions, if any,
in writing to SBA and, if requested,
submit proposed corrective actions
and/or a capital restoration plan. An
SBA Lender, Intermediary, or NTAP
must respond within 30 days from the
Report date unless SBA notifies the
SBA Lender, Intermediary, or NTAP in
writing that the response, proposed
corrective actions or capital restora-
tion plan is to be filed within a dif-
ferent time period. The SBA Lender,
Intermediary, or NTAP response must
address each finding and corrective ac-
tion. In proposing a corrective action
or capital restoration plan, the SBA
Lender, Intermediary, or NTAP must
detail: The steps it will take to correct
the finding(s); the time within which
each step will be taken; the timeframe
for accomplishing the entire corrective
action plan; and the person(s) or de-
partment at the SBA Lender, Inter-
mediary, or NTAP charged with car-
rying out the corrective action or cap-
ital restoration plan, as applicable.

(c) SBA response. SBA will provide
written notice of whether the response
and, if applicable, any corrective ac-
tion or capital restoration plan, is ap-
proved, or whether SBA will seek addi-
tional information or require other ac-
tion.

(d) Failure to respond or to submit or
implement an acceptable plan. If an SBA
Lender, Intermediary, or NTAP fails to
respond in writing to SBA, respond
timely to SBA, or provide a response
acceptable to SBA within SBA’s discre-
tion, or respond to all findings and re-

§120.1060

quired corrective actions in a Report,
then SBA may take enforcement ac-
tion under Subpart I. If an SBA Lend-
er, Intermediary, or NTAP that is re-
quested to submit a corrective action
plan or capital restoration plan to SBA
fails to do so in writing; fails to submit
timely such plan to SBA; or fails to
submit a plan acceptable to SBA with-
in SBA’s discretion, then SBA may
take enforcement action under
§120.1500 through §120.1540. If an SBA
Lender, Intermediary, or NTAP fails to
implement in any material respect a
corrective action or capital restoration
plan within the required timeframe,
then SBA may undertake enforcement
action under §120.1500 through
§120.1540.

[73 FR 75519, Dec. 11, 2008]

§120.1060 Confidentiality of Reports,
Risk Ratings and related Confiden-
tial Information.

(a) In general. Reports and other SBA
prepared review or examination related
documents are the property of SBA and
are loaned to an SBA Lender, Inter-
mediary, or NTAP for its confidential
use only. The Reports, Risk Ratings,
and related Confidential Information
are privileged and confidential as more
fully explained in paragraph (b) of this
section. The Report, Risk Rating, and
Confidential Information must not be
relied upon for any purpose other than
SBA’s Lender oversight and SBA’s
portfolio management purposes. An
SBA Lender, Intermediary, or NTAP
must not make any representations
concerning the Report (including its
findings, conclusions, and rec-
ommendations), the Risk Rating, or
the Confidential Information. For pur-
poses of this regulation, Report means
the review or examination report and
related documents. For purposes of this
regulation, Confidential Information is
defined in the SBA Lender information
portal and by notice issued from time
to time. Access to the Lender informa-
tion portal may be obtained by con-
tacting the OCRM.

(b) Disclosure prohibition. Each SBA
Lender, Intermediary, and NTAP is
prohibited from disclosing its Report,
Risk Rating, and Confidential Informa-
tion, in full or in part, in any manner,
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without SBA’s prior written permis-
sion. An SBA Lender, Intermediary,
and NTAP may use the Report, Risk
Rating, and Confidential Information
for confidential use within its own im-
mediate corporate organization. SBA
Lenders, Intermediaries, and NTAPs
must restrict access to their Report,
Risk Rating and Confidential Informa-
tion to those of its officers and employ-
ees who have a legitimate need to
know such information for the purpose
of assisting them in improving the SBA
Lender’s, Intermediary’s, or NTAP’s
SBA program operations in conjunc-
tion with SBA’s Lender Oversight Pro-
gram and SBA’s portfolio management
(for purposes of this regulation, each
referred to as a ‘‘permitted party”),
and to those for whom SBA has ap-
proved access by prior written consent,
and to those for whom access is re-
quired by applicable law or legal proc-
ess. If such law or process requires SBA
Lender, Intermediary, or NTAP to dis-
close the Report, Risk Rating, or Con-
fidential Information to any person
other than a permitted party, SBA
Lender, Intermediary, or NTAP will
promptly notify SBA and SBA’s Infor-
mation Provider in writing so that
SBA and the Information Provider
have, within their discretion, the op-
portunity to seek appropriate relief
such as an injunction or protective
order prior to disclosure. For purposes
of this regulation, ‘‘Information Pro-
vider’” means any contractor that pro-
vides SBA with the Risk Rating. Each
SBA Lender, Intermediary, and NTAP
must ensure that each permitted party
is aware of these regulatory require-
ments and must ensure that each such
permitted party abides by them. Any
disclosure of the Report, Risk Rating,
or Confidential Information other than
as permitted by this regulation may re-
sult in appropriate action as author-
ized by law. An SBA Lender, Inter-
mediary, and NTAP will indemnify and
hold harmless SBA from and against
any and all claims, demands, suits, ac-
tions, and liabilities to any degree
based upon or resulting from any unau-
thorized use or disclosure of the Re-
port, Risk Rating, or Confidential In-
formation. Information Provider con-
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tact information is available from the
Office of Capital Access.

[73 FR 75519, Dec. 11, 2008]

§120.1070 Lender oversight fees.

Lenders are required to pay to SBA
fees to cover costs of examinations and
reviews and, if assessed by SBA, other
Lender oversight activities.

(a) Fee components: The fees may
cover the following:

(1) On-site examinations. The costs of
conducting on-site safety and sound-
ness examinations of an SBA-Super-
vised Lender, including any expenses
that are incurred in relation to the ex-
amination. For the purposes of this
paragraph, the term ‘‘SBA-Supervised
Lender” means a Small Business Lend-
ing Company or a Non-Federally Regu-
lated Lender.

(2) On-site reviews. The costs of con-
ducting an on-site review of a Lender,
including any expenses that are in-
curred in relation to the review.

(3) Off-site reviews/monitoring. The
costs of conducting off-site reviews/
monitoring of a Lender, including any
expenses that are incurred in relation
to the review/monitoring activities.
SBA will assess this charge based on
each Lender’s portion of the total dol-
lar amount of SBA guarantees in SBA’s
portfolio. SBA may waive the assess-
ment of this fee for all Lenders owing
less than a threshold amount below
which SBA determines that it is not
cost effective to collect the fee.

(4) Other lender oversight activities.
The costs of additional expenses that
SBA incurs in carrying out Lender
oversight activities (for example, the
salaries and travel expenses of SBA
employees and equipment expenses
that are directly related to carrying
out Lender oversight activities). This
charge will be based on each Lender’s
portion of the total dollar amount of
SBA guarantees in SBA’s portfolio.

(b) Billing process. For the on-site ex-
aminations or reviews conducted under
(a)(1) and (a)(2) above, SBA will bill
each Lender for the amount owed fol-
lowing completion of the examination
or review. For the off-site reviews/mon-
itoring conducted under (a)(3) above
and the other Lender oversight ex-
penses incurred under (a)(4) above, SBA
will bill each Lender for the amount
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owed on an annual basis. SBA will
state in the bill the date by which pay-
ment is due SBA and the approved pay-
ment method(s). The payment due date
will be no less than 30 calendar days
from the bill date.

(c) Delinquent payment and late-pay-
ment charges. Payments that are not re-
ceived by the due date specified in the
bill shall be considered delinquent.
SBA will charge interest, and other ap-
plicable charges and penalties, on de-
linquent payments, as authorized by 31
U.S.C. 3717. SBA may waive or abate
the collection of interest, charges and/
or penalties if circumstances warrant.
In addition, a Lender’s failure to pay
any of the fee components described in
this section, or to pay interest, charges
and penalties that have been charged,
may result in a decision to suspend or
revoke a participant’s eligibility or to
limit a participant’s delegated author-
ity.

ENFORCEMENT ACTIONS

§120.1400 Grounds for enforcement

actions—SBA Lenders.

(a) Agreement. By making SBA 7T(a)
guaranteed loans or 504 loans, SBA
Lenders automatically agree to the
terms, conditions, and remedies in
Loan Program Requirements, as pro-
mulgated or issued from time to time
and as if fully set forth in the SBA
Form 750, Loan Guaranty Agreement
or other applicable participation, guar-
anty, or supplemental agreement.

(b) Scope. SBA may undertake one or
more of the enforcement actions listed
in §120.1500 or as otherwise authorized
by law, if SBA determines that the
grounds applicable to the enforcement
action exist. Paragraphs (c) through (e)
of this section list the grounds that
trigger enforcement actions against
each type of SBA Lender. In general,
the grounds listed in paragraph (c)
apply to all SBA Lenders. However,
certain enforcement actions against
SBA Supervised Lenders require the
existence of certain grounds, as set
forth in paragraphs (d) and (e). In addi-
tion, paragraph (f) of this section lists
two additional grounds for taking en-
forcement action against CDCs that do
not apply to other SBA Lenders.

§120.1400

(c) Grounds in general. Except as pro-
vided in paragraphs (d) and (e) of this
section, the grounds that may trigger
an enforcement action against any
SBA Lender (regardless of its Risk Rat-
ing) include:

(1) Failure to maintain eligibility re-
quirements for specific SBA programs
and delegated authorities, including
but not limited to: 7T(a), PLP,
SBAExpress, 504, ALP, PCLP, the al-
ternative loss reserve pilot program
and any pilot loan program;

(2) Failure to comply materially with
any requirement imposed by Loan Pro-
gram Requirements;

(3) Making a material false state-
ment or failure to disclose a material
fact to SBA. (A material fact is any
fact which is necessary to make a
statement not misleading in light of
the circumstances under which the
statement was made.);

(4) Not performing underwriting,
closing, disbursing, servicing, liquida-
tion, litigation or other actions in a
commercially reasonable and prudent
manner for 7(a) or 504 loans, respec-
tively, as applicable. Evidence of such
performance or actions may include,
but is not limited to, the SBA Lender
having a repeated Less Than Accept-
able Risk Rating (generally in conjunc-
tion with other evidence) or an on-site
review/examination assessment which
is Less Than Acceptable;

(5) Failure within the time period
specified to correct an underwriting,
closing, disbursing, servicing, liquida-
tion, litigation, or reporting defi-
ciency, or failure in any material re-
spect to take other corrective action,
after receiving notice from SBA of a
deficiency and the need to take correc-
tive action;

(6) Engaging in a pattern of unco-
operative behavior or taking an action
that SBA determines is detrimental to
an SBA program, that undermines
management or administration of a
program, or that is not consistent with
standards of good conduct. Prior to
issuing a notice of a proposed enforce-
ment action or immediate suspension
under §120.1500 based upon this para-
graph, SBA must send prior written no-
tice to the SBA Lender explaining why
the SBA Lender’s actions were unco-
operative, detrimental to the program,
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undermined SBA’s management of the
program, or were not consistent with
standards of good conduct. The prior
notice must also state that the SBA
Lender’s actions could give rise to a
specified enforcement action, and pro-
vide the SBA Lender with a reasonable
time to cure the deficiency before any
further action is taken;

(7) Repeated failure to correct con-
tinuing deficiencies;

(8) Unauthorized disclosure of Re-
ports, Risk Rating, or Confidential In-
formation;

(9) Any other reason that SBA deter-
mines may increase SBA’s financial
risk (for example, repeated Less Than
Acceptable Risk Ratings (generally in
conjunction with other indicators of
increased financial risk) or indictment
on felony or fraud charges of an officer,
key employee, or loan agent involved
with SBA loans for the SBA Lender);

(10) As otherwise authorized by law;
and

(11) For immediate suspension of all
SBA Lenders from delegated authori-
ties—upon a determination by SBA
that one or more of the grounds in
paragraph (c) or paragraph (f) of this
section, as applicable, exist and that
immediate action is needed to prevent
significant impairment of the integrity
of the 7(a) or 504 loan program.

(12) For immediate suspension of all
SBA Lenders except SBA Supervised
Lenders from the authority to partici-
pate in the SBA loan program, includ-
ing the authority to make, service, lig-
uidate, or litigate 7(a) or 504 loans—
upon a determination by SBA that one
or more of the grounds in paragraph (c)
or paragraph (f) of this section, as ap-
plicable, exist and that immediate ac-
tion is needed to prevent significant
impairment of the integrity of the 7(a)
or 504 loan program.

(d) Grounds required for certain en-
forcement actions against SBA Supervised
Lenders (except Other Regulated SBLCS)
or, as applicable, Other Persons. For pur-
poses of Subpart I, Other Person means
a Management Official, attorney, ac-
countant, appraiser, Lender Service
Provider or other individual involved
in the SBA Supervised Lender’s oper-
ations. For the below listed SBA Su-
pervised Lender enforcement actions,
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the grounds that are required to take
the enforcement action are:

(1) For SBA program suspensions and
revocations—

(i) False statements knowingly made
in any required written submission to
SBA; or

(ii) An omission of a material fact
from any written submission required
by SBA; or

(iii) A willful or repeated violation of
the Small Business Act (the Act) or
SBA regulations; or

(iv) A willful or repeated violation of
any condition imposed by SBA with re-
spect to any application, request, or
agreement with SBA; or

(v) A violation of any cease and de-
sist order of SBA.

(2) For SBA program immediate suspen-
sion—SBA may suspend an SBA Super-
vised Lender, effective immediately, if
in addition to meeting the grounds set
forth in paragraph (d)(1) of this section,
the Administrator (or the Deputy Ad-
ministrator, only if the Administrator
is unavailable to take such action)
finds extraordinary circumstances and
takes such action in order to protect
the financial or legal position of the
United States.

(38) For cease and desist orders—

(i) A violation of the Act or SBA reg-
ulations, or

(ii) Where an SBA Supervised Lender
or Other Person engages in or is about
to engage in any acts or practices that
will violate the Act or SBA’s regula-
tions.

(4) For an emergency cease and desist
order—

(i) Where grounds for cease and desist
order are met,

(ii) The Administrator (or the Deputy
Administrator, only if the Adminis-
trator is unavailable to take such ac-
tion) finds extraordinary cir-
cumstances, and

(iii) In order to protect the financial
or legal position of the United States.

(5) For transfer of Loan portfolio—

(i) Where a court has appointed a re-
ceiver; or

(ii) The SBA Supervised Lender is ei-
ther not in compliance with capital re-
quirements or is insolvent. An SBA Su-
pervised Lender is insolvent within the
meaning of this provision when all of
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its capital, surplus, and undivided prof-
its are absorbed in funding losses and
the remaining assets are not sufficient
to pay and discharge its contracts,
debts, and other obligations as they
come due.

(6) For transfer of servicing activity—

(i) Where grounds for transfer of
Loan portfolio are met; or

(ii) Where the SBA Supervised Lend-
er is otherwise operating in an unsafe
and unsound condition.

(T) For order to remove Management Of-
ficial—where, in the opinion of the Ad-
ministrator or his/her delegatee, the
Management Official—

(i) Willfully and knowingly com-
mitted a substantial violation of the
Act, SBA regulation, a final cease and
desist order, or any agreement by the
Management Official or the SBA Su-
pervised Lender under the Act or SBA
regulations, or

(ii) Willfully and knowingly com-
mitted a substantial breach of a fidu-
ciary duty of that person as a Manage-
ment Official and the violation or
breach of fiduciary duty is one involv-
ing personal dishonesty on the part of
such Management Official, or

(iii) The Management Official is con-
victed of a felony involving dishonesty
or breach of trust and the conviction is
no longer subject to further judicial re-
view (excludes writ of habeas corpus).

(8) For order to suspend or prohibit par-
ticipation of Management Official (in-
terim measure pending removal)—
where SBA is undertaking enforcement
action of removal of a Management Of-
ficial.

(9) For order to suspend or prohibit par-
ticipation of Management Official due to
criminal charges—where the Manage-
ment Official is charged in any infor-
mation, indictment or complaint au-
thorized by a United States attorney
with a felony involving dishonesty or
breach of trust.

(e) Grounds required for certain en-
forcement actions against SBLCs and
Other Regulated SBLCs.

(1) Capital directive. If the AA/CA de-
termines that an SBLC is capitally im-
paired or is otherwise being operated in
an imprudent manner, the AA/CA may,
in addition to any other action author-
ized by law, issue a directive to the

§120.1425

SBLC to increase capital consistent
with §120.1500(d)(1).

(2) Civil action for termination. If an
SBLC violates the Act or SBA regula-
tions, SBA may institute a civil action
to terminate SBLC rights, privileges,
and the franchise under §120.1500(d)(2).

(f) Additional grounds specific to CDCs.
In addition to the grounds set forth in
paragraphs (b) and (c) of this section,
SBA may take enforcement action
against a CDC for:

(1) Failure to receive SBA approval
for at least four 504 loans during the
last two consecutive fiscal years, or

(2) For PCLP CDCs, failure to estab-
lish or maintain a LLRF as required by
the PCLP.

[73 FR 75521, Dec. 11, 2008]

§120.1425 Grounds for enforcement
actions—Intermediaries partici-
pating in the Microloan Program
and NTAPs.

(a) Agreement. By participating in the
SBA Microloan or NTAP program,
Intermediaries and NTAPs automati-
cally agree to the terms, conditions,
and remedies in this Part 120 as if fully
set forth in their participation agree-
ment and all other agreements jointly
executed by the Intermediary or NTAP
and SBA.

(b) Scope. SBA may undertake one or
more of the enforcement actions listed
in §120.1540, or as otherwise authorized
by law, if SBA determines that any of
the grounds listed in paragraphs (c)
through (e) of this section exist.

(c) Grounds in general—For any Inter-
mediary or NTAP, grounds that may
trigger enforcement action against the
Intermediary or NTAP (regardless of
its Risk Rating) include:

(1) Violation of any laws, regulations,
or policies of the program; or

(2) Failure to meet any one of the fol-
lowing performance standards:

(i) Coverage of the service territory
assigned by SBA, including honoring
SBA’s determined boundaries of neigh-
boring intermediaries and NTAPs;

(ii) Fulfill reporting requirements;

(iii) Manage program funds and
matching funds in a satisfactory and fi-
nancially sound manner;

(iv) Communicate and file reports
within six months after beginning par-
ticipation in program;
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(v) Maintain a currency rate of 85%
or more for the Intermediary’s SBA
Microloan portfolio (that is, loans that
are no more than 30 days late in sched-
uled payments);

(vi) Maintain a default rate in the
Intermediary’s Microloan portfolio of
15% or less of the cumulative dollars
loaned under the program;

(vii) Maintain a staff trained in
Microloan program issues and require-
ments; or

(viii) Any other reason that SBA de-
termines may increase SBA’s financial
or program risk (for example, repeated
Less Than Acceptable Risk Ratings
(generally in conjunction with other
indicators of increased risk) or indict-
ment on felony or fraud charges of an
officer, key employee, or loan agent in-
volved with SBA programs for the
Intermediary or NTAP).

(d) Additional grounds specific to Inter-
mediaries. In addition to the grounds
set forth in paragraph (c) of this sec-
tion, SBA may take enforcement ac-
tion against an Intermediary for:

(1) Failure to satisfactorily provide
in-house technical assistance to
Microloan clients and prospective
Microloan clients; or

(2) Failure to close and fund a min-
imum of four Microloans annually.

(e) Additional grounds specific to
NTAPs. In addition to grounds set forth
in paragraph (c) of this section, SBA
may take enforcement action against
an NTAP for failure to show that, for
every 30 clients for which the NTAP
provided technical assistance, at least
one client received a loan from the pri-
vate sector.

[73 FR 75521, Dec. 11, 2008]

§120.1500 Types of enforcement ac-
tions—SBA Lenders.

Upon a determination that the
grounds set forth in §120.1400 exist,
SBA may undertake, in SBA’s discre-
tion, one or more of the following en-
forcement actions for each of the types
of SBA Lenders listed. SBA will take
such action in accordance with proce-
dures set forth in §120.1600. If enforce-
ment action is taken under this section
and the SBA Lender fails to implement
required corrective action in any mate-
rial respect within the required time-
frame in response to the enforcement
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action, SBA may take further enforce-
ment action, as authorized by law.
SBA’s decision to take an enforcement
action will not, by itself, invalidate a
guaranty previously provided by SBA.

(a) Enforcement actions for all SBA
Lenders. (1) Imposition of portfolio guar-
anty dollar limit. SBA may limit the
maximum dollar amount that SBA will
guarantee on the SBA Lender’s SBA
loans or debentures.

(2) Suspension or revocation of dele-
gated authority. SBA may suspend or
revoke an SBA Lender’s delegated au-
thority (including, but not limited to,
PLP, SBA Express, or PCLP delegated
authorities).

(3) Suspension or revocation from SBA
program. SBA may suspend or revoke
an SBA Lender’s authority to partici-
pate in the SBA loan program, includ-
ing the authority to make, service, liqg-
uidate, or litigate 7(a) or 504 loans. Sec-
tion 120.1400(d)(1) sets forth the
grounds for SBA program suspension or
revocation of an SBA Supervised Lend-
er (except Other Regulated SBLCs).
The grounds for SBA program suspen-
sion or revocation for all other SBA
Lenders are set forth in §120.1400(c)
and, as applicable, paragraph (f) of
§120.1400.

(4) Immediate suspension. SBA may
suspend, effective immediately, an
SBA Lender’s delegated authority or
authority to participate in the SBA
loan program, or the authority to
make, service, liquidate, or litigate
7(a) or 504 loans. Section 120.1400(d)(2)
sets forth the grounds for SBA program
immediate suspension of an SBA Su-
pervised Lender (except Other Regu-
lated SBLCs). The grounds for SBA
program immediate suspension for all
other SBA Lenders and the grounds for
immediate suspension of delegated au-
thority for all SBA Lenders are set
forth in §120.1400(c)(11) and
§120.1400(c)(12).

(6) Debarment. In accordance with 2
CFR Parts 180 and 2700, SBA may take
any necessary action to debar a Per-
son, as defined in §120.10, including but
not limited to an officer, a director, a
general partner, a manager, an em-
ployee, an agent or other participant in
the affairs of an SBA Lender’s SBA op-
erations.
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(6) Other actions available under law.
SBA may take all other enforcement
actions against SBA Lenders available
under law.

(b) Enforcement actions specific to 7(a)
Lenders. In addition to those enforce-
ment actions applicable to all SBA
Lenders, SBA may suspend or revoke a
T7(a) Lender’s authority to sell or pur-
chase loans or certificates in the Sec-
ondary Market.

(c) Enforcement actions specific to SBA
Supervised Lenders and Other Persons
(except Other Regulated SBLCs). In addi-
tion to those enforcement actions list-
ed in paragraphs (a) and (b) of this sec-
tion, SBA may take any one or more of
the following enforcement actions spe-
cific to SBA Supervised Lenders and as
applicable, Other Persons:

(1) Cease and desist order. SBA may
issue a cease and desist order against
the SBA Supervised Lender or Other
Person. The Cease and Desist order
may either require the SBA Supervised
Lender or the Other Person to take a
specific action, or to refrain from a
specific action. The Cease and Desist
Order may be issued as effective imme-
diately (or as a proposal for Order).
SBA may include in the cease and de-
sist order the suspension of authority
to lend.

(2) Remove Management Official. SBA
may issue an order to remove a Man-
agement Official from office. SBA may
suspend a Management Official from
office or prohibit a Management Offi-
cial from participating in management
of the SBA Supervised Lender or in re-
viewing, approving, closing, servicing,
liquidating or litigating any 7(a) loan,
or any other activities of the SBA Su-
pervised Lender while the removal pro-
ceeding is pending in order to protect
an SBA Supervised Lender or the inter-
ests of SBA or the United States.

(3) Initiate request for appointment of
receiver. The SBA may make applica-
tion to a district court to take exclu-
sive jurisdiction of an SBA Supervised
Lender and appoint a trustee or re-
ceiver to hold or administer or lig-
uidate the SBA Supervised Lender’s as-
sets under direction of the court. The
receiver may take possession of the
portfolio of 7(a) loans and sell such
loans to a third party, and/or take pos-
session of servicing activities of 7(a)

§120.1500

loans and sell such servicing rights to
a third party.

(4) Civil monetary penalties for report
filing failure. SBA may seek civil pen-
alties, in accordance with §120.465, of
not more than $5,000 a day against an
SBA Supervised Lender that fails to
file any regular or special report by its
due date as specified by regulation or
SBA written directive.

(d) Enforcement actions specific to
SBLCs. In addition to those supervisory
actions listed in paragraphs (a), (b),
and (c) of this section, SBA may take
the following enforcement actions spe-
cific to SBLCs.

(1) Capital directive. The AA/CA may
issue a capital directive upon a deter-
mination that the grounds in
§120.1400(e)(1) exist. A directive may
order the SBLC to:

(i) Achieve its minimum capital re-
quirement applicable to it by a speci-
fied date;

(ii) Adhere to a previously submitted
capital restoration plan (provided
under §120.462 or §120.1055) to achieve
the applicable capital requirement;

(iii) Submit and adhere to a capital
restoration plan acceptable to SBA de-
scribing the means and time schedule
by which the SBLC will achieve the ap-
plicable capital requirement (The
SBLC must provide its capital restora-
tion plan within 30 days from the date
of the SBA order unless SBA notifies
the SBLC that the plan is to be filed
within a different time period. SBA
may perform an on-site examination
(generally within 90 days after the res-
toration plan is submitted) to verify
the implementation of the plan and
verify that the SBLC meets minimum
capital requirements.);

(iv) Refrain from taking certain ac-
tions without obtaining SBA’s prior
written approval (Such actions may in-
clude but are not limited to: paying
any dividend; retiring any equity;
maintaining a rate of growth that
causes further deterioration in the cap-
ital percentage; securitizing any
unguaranteed portion of its 7(a) loans;
or selling participations in any of its
7(a) loans); or

(v) Undertake a combination of any
of these or similar actions.
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(2) Civil action for termination. SBA
may institute a civil action to termi-
nate the rights, privileges, and fran-
chises of an SBLC.

(e) Enforcement actions specific to
CDCs. In addition to those enforcement
actions listed in paragraph (a) of this
section, SBA may take any one or
more of the following enforcement ac-
tions specific to CDCs:

(1) Require the CDC to transfer part
or all of its existing 504 loan portfolio
and/or part or all of its pending 504
loan applications to SBA, another CDC,
or any other entity designated by SBA.
Any such transfer may be on a tem-
porary or permanent basis, in SBA’s
discretion; or

(2) Instruct the Central Servicing
Agent to withhold payment of serv-
icing, late and/or other fee(s) to the
CDC.

[73 FR 75521, Dec. 11, 2008]

§120.1510 Other Regulated SBLCs.

Other Regulated SBLCs are exempt
from §§120.465, 120.1050(b), 120.1400(d),
120.1500(c), and 120.1600(b). This exemp-
tion is not intended to preclude SBA
from seeking any other remedy author-
ized by law or equity.

[78 FR 75521, Dec. 11, 2008]

§120.1511 Certification and other re-
porting and notification require-
ments for Other Regulated SBLCs.

(a) Certification. An SBLC seeking
Other Regulated SBLC status must
certify to SBA in writing that its lend-
ing activities are subject to regulation
by a Federal Financial Institution Reg-
ulator or state banking regulator. This
certification must be executed by the
chair of the board of directors of the
SBLC and submitted to SBA either:

(1) Within 60 calendar days of the ef-
fective date of this section or

(2) If the SBLC becomes subject to
regulation by a Federal Financial In-
stitution Regulator or state banking
regulator after the effective date of
this section for any reason (e.g. license
transfers), within 60 days of the date
that the SBLC becomes directly exam-
ined and directly regulated by such
regulator.

(b) Contents of Certification: This cer-
tification must include:
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(1) The identity of the Federal Finan-
cial Institution Regulator or state
banking regulator that regulates the
lending activities of the SBLC;

(2) A statement that the Federal Fi-
nancial Institution Regulator or state
banking regulator identified in para-
graph (b)(1) of this section regularly
conducts safety and soundness exami-
nations on the SBLC itself and not
only on the SBLC’s parent company or
affiliate, if any; and

(3) The date of the most recent safety
and soundness examination conducted
on the SBLC by the Federal Financial
Institution Regulator or state banking
regulator. To qualify as an Other Regu-
lated SBLC, the SBLC must have re-
ceived this examination within the
past 3 years of the date of certification.

(c) Notification of examination. An
Other Regulated SBLC must notify
SBA in writing each time a Federal Fi-
nancial Institution Regulator or state
banking regulator conducts a safety
and soundness examination, and this
notification must be submitted to SBA
within 30 calendar days of the SBLC re-
ceiving the results of the examination.
To retain its status as an Other Regu-
lated SBLC, the Other Regulated SBLC
must receive such examination, and
provide the written notification to
SBA, at least once every two years fol-
lowing initial certification.

(d) Report. An Other Regulated SBLC
must report in writing to SBA on its
interactions with other Federal Finan-
cial Institution Regulators or state
banking regulator (e.g., the results of
the safety and soundness examinations
and any order issued against the Other
Regulated SBLC), to the extent al-
lowed by law.

(e) Notification of change in status. If,
for any reason, an Other Regulated
SBLC becomes no longer subject to
regulation by a Federal Financial In-
stitution Regulator or state banking
regulator, the Other Regulated SBLC
must immediately notify SBA in writ-
ing, and the exemption provided in
§120.1510 will immediately no longer
apply.

(f) Extension of timeframes. SBA may
in its discretion extend any timeframe
imposed on the SBLC under this sec-
tion if the SBLC can show good cause

334



Small Business Administration

for any delay in meeting the time re-
quirement. The SBLC may appeal this
decision to the AA/CA.

(g) Failure to satisfy requirements. In
the event that an SBLC fails to satisfy
the requirements set forth in para-
graphs (a), (b), and (c) of this section,
then the exemption provided in
§120.1510 will not apply to the SBLC.

[73 FR 75521, Dec. 11, 2008]

§120.1540 Types of enforcement ac-
tions—Intermediaries participating
in the Microloan Program and
NTAPs.

Upon a determination that any
ground set out in §120.1425 exists, the
SBA may take in its discretion, one or
more of the following enforcement ac-
tions against an Intermediary or
NTAP:

(a) Suspension or pre-revocation
sanctions which may include, but are
not limited to:

(1) Accelerated reporting require-
ments;

(2) Accelerated loan repayment re-
quirements for outstanding program
debt to SBA, as applicable;

(3) Imposition of a temporary lending
moratorium, as applicable; or

(4) Imposition of a temporary train-
ing moratorium.

(b) Revocation of authority to par-
ticipate in the Microloan program
which will include:

(1) Removal from the program;

(2) Liquidation of Intermediary’s
Microloan Revolving Fund and Loan
Loss Reserve Fund accounts by SBA,
and application of the liquidated funds
to any outstanding balance owed to
SBA;

(3) Payment of outstanding debt to
SBA by the Intermediary;

(4) Forfeiture or repayment of any
unused grant funds by the Inter-
mediary or NTAP;

(5) Debarment of the organization
from receipt of federal funds until loan
and grant repayments are met; or

(6) Taking such other actions avail-
able under law.

[73 FR 75521, Dec. 11, 2008]

§120.1600

§120.1600 General procedures for en-
forcement actions against SBA
Lenders, SBA Supervised Lenders,
Other Regulated SBLCs, Manage-
ment Officials, Other Persons,
Intermediaries, and NTAPs.

(a) In general. Except as otherwise set
forth for the enforcement actions listed
in paragraphs (b) and (c) of this sec-
tion, SBA will follow the procedures
listed below.

(1) SBA’s notice of enforcement action.
(i) When undertaking an immediate
suspension under §120.1500(a)(4), or
prior to undertaking an enforcement
action set forth in §120.1500(a), (b), and
(e) and §120.1540, SBA will issue a writ-
ten notice to the affected SBA Lender,
Intermediary, or NTAP identifying the
proposed enforcement action or noti-
fying it of an immediate suspension.
The notice will set forth in reasonable
detail the underlying facts and reasons
for the proposed action or immediate
suspension. If the notice is for a pro-
posed or immediate suspension, SBA
will also state the scope and term of
the proposed or immediate suspension.

(ii) If a proposed enforcement action
or immediate suspension is based upon
information obtained from a third
party other than the SBA Lender,
Intermediary, NTAP or SBA, SBA’s no-
tice of proposed action or immediate
suspension will provide copies of docu-
mentation received from such third
party, or the name of the third party in
case of oral information, unless SBA
determines that there are compelling
reasons not to provide such informa-
tion. If compelling reasons exist, SBA
will provide a summary of the informa-
tion it received to the SBA Lender,
Intermediary, or NTAP.

(2) SBA Lender, Intermediary, or
NTAP’s opportunity to object. (i) An SBA
Lender, Intermediary, or NTAP that
desires to contest a proposed enforce-
ment action or an immediate suspen-
sion must file, within 30 calendar days
of its receipt of the notice or within
some other term established by SBA in
its notice, a written objection with the
appropriate Office of Capital Access of-
ficial in accordance with Delegations
of Authority or other SBA official
identified in the notice. Notice will be
presumed to have been received within
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five days of the date of the notice un-
less the SBA Lender, Intermediary, or
NTAP can provide compelling evidence
to the contrary.

(ii) The objection must set forth in
detail all grounds known to the SBA
Lender, Intermediary, or NTAP to con-
test the proposed action or immediate
suspension and all mitigating factors,
and must include documentation that
the SBA Lender, Intermediary, or
NTAP believes is most supportive of its
objection. An SBA Lender, Inter-
mediary, or NTAP must exhaust this
administrative remedy in order to pre-
serve its objection to a proposed en-
forcement action or an immediate sus-
pension.

(iii) If an SBA Lender, Intermediary,
or NTAP can show legitimate reasons
as determined by SBA in SBA’s discre-
tion why it does not understand the
reasons given by SBA in its notice of
the action, the Agency will provide
clarification. SBA will provide the re-
quested clarification in writing to the
SBA Lender, Intermediary, or NTAP or
notify the SBA Lender, Intermediary,
or NTAP in writing that SBA has de-
termined that such clarification is not
necessary. SBA, in its discretion, will
further advise in writing whether the
SBA Lender, Intermediary, or NTAP
may have additional time to present
its objection to the notice. Requests
for clarification must be made to the
appropriate Office of Capital Access of-
ficial in accordance with Delegations
of Authority in writing and received by
SBA within the 30 day timeframe or
the timeframe given by the notice for
response.

(iv) An SBA Lender, Intermediary, or
NTAP may request additional time to
respond to SBA’s notice if it can show
that there are compelling reasons why
it is not able to respond within the 30
day timeframe or the response time-
frame given by the notice. If such re-
quests are submitted to the Agency,
SBA may, in its discretion, provide the
SBA Lender, Intermediary, or NTAP
with additional time to respond to the
notice of proposed action or immediate
suspension. Requests for additional
time to respond must be made in writ-
ing to the appropriate Office of Capital
Access official in accordance with Del-
egations of Authority or other official
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identified in the notice and received by
SBA within the 30 day timeframe or
the response timeframe given by the
notice.

(v) Prior to the issuance of a final de-
cision by SBA, if an SBA Lender, Inter-
mediary, or NTAP can show that there
is newly discovered material evidence
which, despite the SBA Lender, Inter-
mediary, or NTAP’s exercise of due
diligence, could not have been discov-
ered within the timeframe given by
SBA to respond to a notice, or that
there are compelling reasons beyond
the SBA Lender, Intermediary, or
NTAP’s control as to why it was not
able to present a material fact or argu-
ment to SBA, and that the SBA Lend-
er, Intermediary, or NTAP has been
prejudiced by not being able to present
such information, the SBA Lender,
Intermediary, or NTAP may submit
such information to SBA and request
that the Agency consider such informa-
tion in its final decision.

(8) SBA’s notice of final agency decision
where SBA Lender, Intermediary, or
NTAP filed objection to the proposed ac-
tion or immediate suspension. (i) If the
affected SBA Lender, Intermediary, or
NTAP files a timely written objection
to a proposed enforcement action other
than an immediate suspension in ac-
cordance with this section, SBA must
issue a written notice of final decision
to the affected SBA Lender, Inter-
mediary, or NTAP advising whether
SBA is undertaking the proposed en-
forcement action and setting forth the
grounds for the decision. SBA will
issue such a notice of decision within
90 days of either receiving the objec-
tion or from when additional informa-
tion is ©provided under paragraph
(a)(2)(v) or (a)(3)(iii) of this section,
whichever is later, unless SBA provides
notice that it requires additional time.

(ii) If the affected SBA Lender, Inter-
mediary, or NTAP files a timely writ-
ten objection to a notice of immediate
suspension, SBA must issue a written
notice of final decision to the affected
SBA Lender, Intermediary, or NTAP
within 30 days of receiving the objec-
tion advising whether SBA is con-
tinuing with the immediate suspen-
sion, unless SBA provides notice that
it requires additional time. If the SBA
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Lender, Intermediary, or NTAP sub-
mits additional information to SBA
(under paragraph (a)(2)(v) or (a)(3)(iii)
of this section) after submitting its ob-
jection but before SBA issues its final
decision, SBA must issue its final deci-
sion within 30 days of receiving such
information, unless SBA provides no-
tice that it requires additional time.

(iii) Prior to issuing a notice of deci-
sion, SBA in its discretion can request
additional information from the af-
fected SBA Lender, Intermediary,
NTAP or other parties and conduct any
other investigation it deems appro-
priate. If SBA determines, in its discre-
tion, to consider an untimely objec-
tion, it must issue a notice of final de-
cision pursuant to this paragraph
(a)(®).

(4) SBA’s notice of final agency decision
where no filed objection or untimely objec-
tion not considered. If SBA chooses not
to consider an untimely objection or if
the affected SBA Lender, Intermediary,
or NTAP fails to file a written objec-
tion to a proposed enforcement action
or an immediate suspension, and if
SBA continues to believe that such
proposed enforcement action or imme-
diate suspension is appropriate, SBA
must issue a written notice of final de-
cision to the affected SBA Lender,
Intermediary, or NTAP that SBA is un-
dertaking one or more of the proposed
enforcement actions against the SBA
Lender, Intermediary, or NTAP or that
an immediate suspension of the SBA
Lender, Intermediary, or NTAP will
continue. Such a notice of final deci-
sion need not state any grounds for the
action other than to reference the SBA
Lender, Intermediary, or NTAP’s fail-
ure to file a timely objection, and rep-
resents the final agency decision.

(5) Appeals. An SBA Lender, Inter-
mediary, or NTAP may appeal the final
agency decision only in the appropriate
federal district court.

(b) Procedures for certain enforcement
actions against SBA Supervised Lenders
(except Other Regulated SBLCs) and,
where applicable, Management Officials
and Other Persons. (1) Suspension and
revocation actions and cease and desist
orders. If SBA seeks to suspend or re-
voke loan program authority (includ-
ing, the authority to make, service,
liquidate, or litigate SBA loans), or

§120.1600

issue a cease and desist order to an
SBA Supervised Lender or, as applica-
ble, Other Person, SBA will follow the
procedures below in lieu of those in
paragraph (a) of this section.

(1) Show cause order and hearing. The
Administrator will serve upon the SBA
Supervised Lender or Other Person an
order to show cause why an order sus-
pending or revoking the authority or
why a cease and desist order should not
be issued. The show cause order will
contain a statement of the matters of
fact and law asserted by SBA, as well
as the legal authority and jurisdiction
under which an administrative hearing
will be held, and will set forth the
place and time of the administrative
hearing. The hearing will be conducted
by an administrative law judge in ac-
cordance with 5 U.S.C. 5564-557, 15 U.S.C.
650, and applicable sections of part 134
of this chapter. The Administrative
Law Judge will issue a recommended
decision based on the record.

(ii) Witnesses. The party calling wit-
nesses will pay the witness the same
fees and mileage paid witnesses for
their appearance in U.S. courts.

(iii) Administrator finding and order
issuance. If after the administrative
hearing, or the SBA Supervised Lend-
er’s or Other Person’s waiver of the ad-
ministrative hearing, the Adminis-
trator determines that the order
should be issued, the Administrator
will issue an order to suspend or revoke
authority or a cease and desist order,
as applicable. The order will include a
statement of findings, the grounds and
reasons, and will specify the order’s ef-
fective date. SBA will serve the order
on the SBA Supervised Lender or Other
Person. The Administrator may dele-
gate the power to issue a cease and de-
sist order or to suspend or revoke loan
program authority only if the Adminis-
trator is unavailable and only to the
Deputy Administrator.

(iv) Judicial review. The order con-
stitutes a final agency action. The SBA
Supervised Lender or Other Person will
have 20 days from the order issuance
date to file an appeal in the appro-
priate federal district court.

(2) Immediate suspension or immediate
cease and desist order. If SBA under-
takes an immediate suspension of au-
thority to participate in the 7(a) loan

337



§120.1600

program or immediate cease and desist
order against an SBA Supervised Lend-
er or, as applicable, Other Person, SBA
will within two business days follow
the procedures set forth in paragraph
(b)(1) of this section.

(3) Removal of Management Official. If
SBA undertakes the removal of a Man-
agement Official of an SBA Supervised
Lender, SBA will follow the procedures
below in lieu of those in paragraph (a)
of this section.

(i) Notice and hearing. SBA will serve
upon the Management Official and the
SBA Supervised Lender written notice
of intention to remove that includes a
statement of the facts constituting the
grounds and the date, time, and place
for an administrative hearing. The ad-
ministrative hearing will be held be-
tween 30 and 60 days from the date no-
tice is served, unless an earlier or later
date is set at the request of the Man-
agement Official for good cause shown
or at the request of the Attorney Gen-
eral. The hearing will be conducted in
accordance with 5 U.S.C. 554-557, 15
U.S.C. 650 and applicable sections of
part 134 of this chapter. Failure of the
Management Official to appear at the
administrative hearing will constitute
consent to the removal order. SBA will
serve on the SBA Supervised Lender a
copy of each notice that is served on a
Management Official.

(i1) Suspension from office or prohibi-
tion in participation, pending removal.
The suspension or prohibition will take
effect upon service of intention to re-
move the Management Official or such
subsequent time as the Administrator
or his/her delegate deems appropriate
and serves notice. It will remain in ef-
fect pending the completion of the ad-
ministrative proceedings to remove
and until such time as either SBA dis-
misses the charges in the removal no-
tice or, if an order to remove or pro-
hibit participation is issued, until the
effective date of an order to remove or
prohibit. In the case of suspension or
prohibition following criminal charges,
it may remain in effect until the infor-
mation, indictment, or complaint is fi-
nally disposed of, or until the suspen-
sion is terminated by SBA or by order
of a district court. A Management Offi-
cial may appeal to the appropriate fed-
eral district court for a stay of the sus-
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pension or prohibition pending comple-
tion of the administrative hearing not
later than 10 days from the suspension
or prohibition’s effective date.

(iii) Decision. SBA may issue the
order of removal if the Management
Official consents or is convicted of the
criminal charges and the judgment is
not subject to further judicial review
(not including writ of habeas corpus),
or if upon a record of a hearing, SBA
finds that any of the notice grounds
have been established. After the hear-
ing, in the latter case, and within 30
days after SBA has notified the parties
that the case has been submitted for
final decision, SBA will render a deci-
sion (which includes findings of fact
upon which the decision is predicated)
and issue and serve an order upon each
party to the proceeding. The decision
will constitute final agency action.

(iv) Effective date and judicial review.
The removal order will take effect 30
days after date of service upon the SBA
Supervised Lender and the Manage-
ment Official except in case of consent
which will be effective at the time
specified in the order or in case of re-
moval for conviction on criminal
charges the order will be effective upon
removal order service on the SBA Su-
pervised Lender and the Management
Official. The order will remain effec-
tive and enforceable, except to the ex-
tent it is stayed, modified, terminated,
or set aside by Administrator or a re-
viewing court. The adversely affected
party will have 20 days from the order
issuance date to seek judicial review in
the appropriate federal district court.

(4) Receiverships, transfer of assets and
servicing activities. If SBA undertakes
the appointment of a receiver for, or
the transfer of assets or servicing
rights of, an SBA Supervised Lender,
SBA will follow the applicable proce-
dures in 15 U.S.C. 650.

(5) Civil penalties for report filing fail-
ure. If SBA seeks to impose civil pen-
alties against an SBA Supervised Lend-
er for failure to file a report in accord-
ance with SBA regulations or written
directive, SBA will follow the proce-
dures set forth for enforcement actions
in §120.465.

(c) Additional procedures for certain en-
forcement actions against SBLCs. Capital
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directive. (1) Notice of intent to issue cap-
ital directive. SBA will notify an SBLC
in writing of its intention to issue a di-
rective. The notice will state:

(i) Reasons for issuance of the direc-
tive and

(ii) The proposed contents of the di-
rective.

(2) Response to notice. (i) An SBLC
may respond to the notice by stating
why a capital directive should not be
issued and/or by proposing alternative
contents for the capital directive or
seeking other appropriate relief. The
response must include any informa-
tion, mitigating circumstances, docu-
mentation, or other relevant evidence
that supports its position. The re-
sponse may include a plan for achiev-
ing the minimum capital requirement
applicable to the SBLC. The response
must be in writing and delivered to the
SBA within 30 days after the date on
which the SBLC received the notice. In
its discretion, SBA may extend the
time period for good cause. SBA may
shorten the 30-day time period:

(A) When, in the opinion of SBA, the
condition of the SBLC so requires, pro-
vided that the SBLC will be informed
promptly of the new time period;

(B) With the consent of the SBLC; or

(C) When the SBLC already has ad-
vised SBA that it cannot or will not
achieve its applicable minimum capital
requirement.

(ii) Failure to respond within 30 days
or such other time period as may be
specified by SBA will constitute a
waiver of any objections to the pro-
posed capital directive.

(3) Decision. After the closing date of
the SBLC’s response period, or receipt
of the SBLC’s response, if earlier, SBA
may seek additional information or
clarification of the response. There-
after, SBA will determine whether or
not to issue a capital directive, and if
one is to be issued, whether it should
be as originally proposed or in modified
form.

(4) Issuance of a capital directive. (1) A
capital directive will be served by de-
livery to the SBLC. It will include, or
be accompanied by, a statement of rea-
sons for its issuance.

(ii) A capital directive is effective
immediately upon its receipt by the
SBLC, or upon such later date as may

§120.1700

be specified therein, and will remain ef-
fective and enforceable until it is
stayed, modified, or terminated by
SBA.

(5) Reconsideration based on change in
circumstances. Upon a change in cir-
cumstances, an SBLC may request SBA
to reconsider the terms of its capital
directive or may propose changes in
the plan to achieve the SBLC’s applica-
ble minimum capital requirement. SBA
also may take such action on its own
initiative. SBA may decline to consider
requests or proposals that are not
based on a significant change in cir-
cumstances or are repetitive or frivo-
lous. Pending a decision on reconsider-
ation, the capital directive and plan
will continue in full force and effect.

(6) Relation to other administrative ac-
tions. A capital directive may be issued
in addition to, or in lieu of, any other
action authorized by law, including
cease and desist proceedings. SBA also
may, in its discretion, take any action
authorized by law, in lieu of a capital
directive, in response to an SBLC’s
failure to achieve or maintain the ap-
plicable minimum capital requirement.

(T) Appeals. The capital directive con-
stitutes a final agency action. An
SBLC may appeal the final agency de-
cision only in the appropriate federal
district court.

[73 FR 75521, Dec. 11, 2008]

Subpart J—Establishment of SBA
Secondary Market Guarantee
Program for First Lien Position
504 Loan Pools

SOURCE: T4 FR 56093, Oct. 30, 2009, unless
otherwise noted.

§120.1700 Definitions used in subpart
dJ.

504 financing. The loans made to a
small business to fund a Project under
the SBA’s development company loan
program authorized by Title V of the
Small Business Investment Act of 1958.

Affiliate. A person or entity SBA de-
termines to be an affiliate of a Pro-
gram Participant pursuant to the ap-
plication of the principles and guide-
lines set forth in §121.103 of this Title.
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