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it, or who for any reason would be un-
able to issue a fair and unbiased rec-
ommendation.

§10.27 Prehearing proceedings.

(a) After the appointment of the
Hearing Examiner, he or she shall be
furnished the record in the case, which
shall consist of the letter of notifica-
tion, the request for hearing and its
supporting answer, and the notice of
hearing, if it has been issued, and any
stipulations agreed to by the individual
and the Hearing Counsel.

(b) The Hearing Examiner may on his
or her own motion, or on that of either
party, convene a prehearing conference
with the Hearing Counsel and the indi-
vidual and his or her counsel or rep-
resentative, if any, for the purpose of
clarifying the issues, identifying wit-
nesses who may be called, identifying
documents and other physical evidence
that may be offered into evidence, and
entering into stipulations of fact.

(c) The parties will be notified by the
Hearing Examiner at least ten days in
advance of the hearing of the time and
place of the hearing. For good cause
shown, the Hearing Examiner may
order postponements or continuances
from time to time. If, after due notice,
the individual fails to appear at the
hearing, or appears but is not prepared
to proceed, the Hearing Examiner
shall, unless good cause is shown, re-
turn the case to the Director, Division
of Facilities and Security, who shall
make a recommendation on final ac-
tion to be taken, through the Director,
Office of Administration, to the Deputy
Executive Director for Information
Services and Administration and Chief
Information Officer on the basis of the
information in the possession of the
NRC.

[47 FR 38676, Sept. 2, 1982, as amended at 52
FR 31609, Aug. 21, 1987; 54 FR 53316, Dec. 28,
1989; 64 FR 15643, Apr. 1, 1999]

§10.28 Conduct of hearing.

(a) The Hearing Examiner shall con-
duct the hearing in an orderly, impar-
tial and decorous manner. Technical
rules of evidence may be relaxed so
that a full evidentiary record may be
made based on all material and rel-
evant facts. Hearsay evidence may for
good cause shown be received at the

§10.28

discretion of the Hearing Examiner and
accorded such weight as the cir-
cumstances warrant.

(b) The proceedings shall be open
only to duly authorized representatives
of the staff of the NRC, the individual,
his or her counsel or representative,
and such persons as may be officially
authorized by the Hearing Examiner.
Witnesses shall not testify in the pres-
ence of other witnesses except that the
Hearing Examiner may, at his or her
discretion, allow for expert witnesses
to be present during testimony rel-
evant to their own testimony.

(c) Witnesses, including the indi-
vidual, shall be examined under oath or
affirmation by the party who called
them and may be cross-examined by
the other. The Hearing Examiner shall
rule on all evidentiary matters, may
further examine any witness, and may
call for additional witnesses or the pro-
duction of documentary or other phys-
ical evidence if, in the exercise of his
or her discretion, such additional evi-
dence is deemed necessary to the reso-
lution of an issue.

(d) If it appears during the hearing
that Restricted Data or national secu-
rity information may be disclosed, the
Hearing Examiner shall assure that
disclosure is made only to persons au-
thorized to receive it.

(e) The Hearing Examiner may, at
any time during the hearing, permit
the Hearing Counsel to amend the noti-
fication letter to add or modify allega-
tions to be considered. In the event of
such an amendment to the notification
letter, the individual shall be given an
opportunity to answer the amended al-
legations. If the changes are of such a
substantial nature that the individual
cannot answer the amended allegations
without additional time, the Hearing
Examiner shall grant such additional
time as he or she deems necessary.

(f) The Hearing Examiner may re-
ceive and consider evidence in the form
of depositions or responses to interrog-
atories upon a showing that the wit-
ness is not available for good reason
such as death, serious illness or similar
cause, or in the form of depositions, in-
terrogatories, affidavits or statements
with agreement of the parties. The
Hearing Examiner may take official
notice at any stage of the proceeding,
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