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either in the form of withholding of removal or in the form of deferral of removal. An alien entitled to such protection shall be granted withholding of
removal unless the alien is subject to
mandatory denial of withholding of removal under paragraphs (d)(2) or (d)(3)
of this section. If an alien entitled to
such protection is subject to mandatory denial of withholding of removal
under paragraphs (d)(2) or (d)(3) of this
section, the alien’s removal shall be deferred under § 208.17(a).
(d) Approval or denial of application—
(1) General. Subject to paragraphs (d)(2)
and (d)(3) of this section, an application for withholding of deportation or
removal to a country of proposed removal shall be granted if the applicant’s eligibility for withholding is established pursuant to paragraphs (b) or
(c) of this section.
(2) Mandatory denials. Except as provided in paragraph (d)(3) of this section, an application for withholding of
removal under section 241(b)(3) of the
Act or under the Convention Against
Torture shall be denied if the applicant
falls within section 241(b)(3)(B) of the
Act or, for applications for withholding
of deportation adjudicated in proceedings commenced prior to April 1,
1997, within section 243(h)(2) of the Act
as it appeared prior to that date. For
purposes of section 241(b)(3)(B)(ii) of
the Act, or section 243(h)(2)(B) of the
Act as it appeared prior to April 1, 1997,
an alien who has been convicted of a
particularly serious crime shall be considered to constitute a danger to the
community. If the evidence indicates
the applicability of one or more of the
grounds for denial of withholding enumerated in the Act, the applicant shall
have the burden of proving by a preponderance of the evidence that such
grounds do not apply.
(3) Exception to the prohibition on withholding of deportation in certain cases.
Section 243(h)(3) of the Act, as added by
section 413 of Pub. L. 104–132 (110 Stat.
1214), shall apply only to applications
adjudicated in proceedings commenced
before April 1, 1997, and in which final
action had not been taken before April
24, 1996. The discretion permitted by
that section to override section
243(h)(2) of the Act shall be exercised
only in the case of an applicant con-

victed of an aggravated felony (or felonies) where he or she was sentenced to
an aggregate term of imprisonment of
less than 5 years and the immigration
judge determines on an individual basis
that the crime (or crimes) of which the
applicant was convicted does not constitute a particularly serious crime.
Nevertheless, it shall be presumed that
an alien convicted of an aggravated felony has been convicted of a particularly serious crime. Except in the cases
specified in this paragraph, the grounds
for denial of withholding of deportation
in section 243(h)(2) of the Act as it appeared prior to April 1, 1997, shall be
deemed to comply with the Protocol
Relating to the Status of Refugees,
Jan. 31, 1967, T.I.A.S. No. 6577.
(e) Reconsideration of discretionary denial of asylum. In the event that an applicant is denied asylum solely in the
exercise of discretion, and the applicant is subsequently granted withholding of deportation or removal
under this section, thereby effectively
precluding admission of the applicant’s
spouse or minor children following to
join him or her, the denial of asylum
shall be reconsidered. Factors to be
considered will include the reasons for
the denial and reasonable alternatives
available to the applicant such as reunification with his or her spouse or
minor children in a third country.
(f) Removal to third country. Nothing
in this section or § 208.17 shall prevent
the Service from removing an alien to
a third country other than the country
to which removal has been withheld or
deferred.
[62 FR 10337, Mar. 6, 1997, as amended at 64
FR 8488, Feb. 19, 1999; 65 FR 76135, Dec. 6,
2000]

§ 208.17 Deferral of removal under the
Convention Against Torture.
(a) Grant of deferral of removal. An
alien who: has been ordered removed;
has been found under § 208.16(c)(3) to be
entitled to protection under the Convention Against Torture; and is subject
to the provisions for mandatory denial
of withholding of removal under
§ 208.16(d)(2) or (d)(3), shall be granted
deferral of removal to the country
where he or she is more likely than not
to be tortured.
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(b) Notice to alien. (1) After an immigration judge orders an alien described
in paragraph (a) of this section removed, the immigration judge shall inform the alien that his or her removal
to the country where he or she is more
likely than not to be tortured shall be
deferred until such time as the deferral
is terminated under this section. The
immigration judge shall inform the
alien that deferral of removal:
(i) Does not confer upon the alien any
lawful or permanent immigration status in the United States;
(ii) Will not necessarily result in the
alien being released from the custody
of the Service if the alien is subject to
such custody;
(iii) Is effective only until terminated; and
(iv) Is subject to review and termination if the immigration judge determines that it is not likely that the
alien would be tortured in the country
to which removal has been deferred, or
if the alien requests that deferral be
terminated.
(2) The immigration judge shall also
inform the alien that removal has been
deferred only to the country in which
it has been determined that the alien is
likely to be tortured, and that the
alien may be removed at any time to
another country where he or she is not
likely to be tortured.
(c) Detention of an alien granted deferral of removal under this section. Nothing
in this section shall alter the authority
of the Service to detain an alien whose
removal has been deferred under this
section and who is otherwise subject to
detention. In the case of such an alien,
decisions about the alien’s release shall
be made according to part 241 of this
chapter.
(d) Termination of deferral of removal.
(1) At any time while deferral of removal is in effect, the INS District
Counsel for the District with jurisdiction over an alien whose removal has
been deferred under paragraph (a) of
this section may file a motion with the
Immigration Court having administrative control pursuant to § 3.11 of this
chapter to schedule a hearing to consider whether deferral of removal
should be terminated. The Service motion shall be granted if it is accompanied by evidence that is relevant to

the possibility that the alien would be
tortured in the country to which removal has been deferred and that was
not presented at the previous hearing.
The Service motion shall not be subject to the requirements for reopening
in §§ 3.2 and 3.23 of this chapter.
(2) The Immigration Court shall provide notice to the alien and the Service
of the time, place, and date of the termination hearing. Such notice shall inform the alien that the alien may supplement the information in his or her
initial application for withholding of
removal under the Convention Against
Torture and shall provide that the
alien must submit any such supplemental information within 10 calendar
days of service of such notice (or 13 calendar days if service of such notice was
by mail). At the expiration of this 10 or
13 day period, the Immigration Court
shall forward a copy of the original application, and any supplemental information the alien or the Service has
submitted, to the Department of State,
together with notice to the Department of State of the time, place and
date of the termination hearing. At its
option, the Department of State may
provide comments on the case, according to the provisions of § 208.11 of this
part.
(3) The immigration judge shall conduct a hearing and make a de novo determination, based on the record of
proceeding and initial application in
addition to any new evidence submitted by the Service or the alien, as
to whether the alien is more likely
than not to be tortured in the country
to which removal has been deferred.
This determination shall be made
under the standards for eligibility set
out in § 208.16(c). The burden is on the
alien to establish that it is more likely
than not that he or she would be tortured in the country to which removal
has been deferred.
(4) If the immigration judge determines that the alien is more likely
than not to be tortured in the country
to which removal has been deferred,
the order of deferral shall remain in
place. If the immigration judge determines that the alien has not established that he or she is more likely
than not to be tortured in the country
to which removal has been deferred,
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the deferral of removal shall be terminated and the alien may be removed to
that country. Appeal of the immigration judge’s decision shall lie to the
Board.
(e) Termination at the request of the
alien. (1) At any time while deferral of
removal is in effect, the alien may
make a written request to the Immigration Court having administrative
control pursuant to § 3.11 of this chapter to terminate the deferral order. If
satisfied on the basis of the written
submission that the alien’s request is
knowing and voluntary, the immigration judge shall terminate the order of
deferral and the alien may be removed.
(2) If necessary the immigration
judge may calendar a hearing for the
sole purpose of determining whether
the alien’s request is knowing and voluntary. If the immigration judge determines that the alien’s request is knowing and voluntary, the order of deferral
shall be terminated. If the immigration
judge determines that the alien’s request is not knowing and voluntary,
the alien’s request shall not serve as
the basis for terminating the order of
deferral.
(f) Termination pursuant to § 208.18(c).
At any time while deferral of removal
is in effect, the Attorney General may
determine whether deferral should be
terminated based on diplomatic assurances forwarded by the Secretary of
State pursuant to the procedures in
§ 208.18(c).
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[64 FR 8489, Feb. 19, 1999]

§ 208.18 Implementation of the Convention Against Torture.
(a) Definitions. The definitions in this
subsection incorporate the definition
of torture contained in Article 1 of the
Convention Against Torture, subject to
the reservations, understandings, declarations, and provisos contained in
the United States Senate resolution of
ratification of the Convention.
(1) Torture is defined as any act by
which severe pain or suffering, whether
physical or mental, is intentionally inflicted on a person for such purposes as
obtaining from him or her or a third
person information or a confession,
punishing him or her for an act he or
she or a third person has committed or
is suspected of having committed, or

intimidating or coercing him or her or
a third person, or for any reason based
on discrimination of any kind, when
such pain or suffering is inflicted by or
at the instigation of or with the consent or acquiescence of a public official
or other person acting in an official capacity.
(2) Torture is an extreme form of
cruel and inhuman treatment and does
not include lesser forms of cruel, inhuman or degrading treatment or punishment that do not amount to torture.
(3) Torture does not include pain or
suffering arising only from, inherent in
or incidental to lawful sanctions. Lawful sanctions include judicially imposed sanctions and other enforcement
actions authorized by law, including
the death penalty, but do not include
sanctions that defeat the object and
purpose of the Convention Against Torture to prohibit torture.
(4) In order to constitute torture,
mental pain or suffering must be prolonged mental harm caused by or resulting from:
(i) The intentional infliction or
threatened infliction of severe physical
pain or suffering;
(ii) The administration or application, or threatened administration or
application, of mind altering substances or other procedures calculated
to disrupt profoundly the senses or the
personality;
(iii) The threat of imminent death; or
(iv) The threat that another person
will imminently be subjected to death,
severe physical pain or suffering, or the
administration or application of mind
altering substances or other procedures
calculated to disrupt profoundly the
sense or personality.
(5) In order to constitute torture, an
act must be specifically intended to inflict severe physical or mental pain or
suffering. An act that results in unanticipated or unintended severity of
pain and suffering is not torture.
(6) In order to constitute torture an
act must be directed against a person
in the offender’s custody or physical
control.
(7) Acquiescence of a public official
requires that the public official, prior
to the activity constituting torture,
have awareness of such activity and
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