Agricultural Marketing Service, USDA

§ 1000.40

pay money shall not be terminated
with respect to any transaction involving fraud or willful concealment of a
fact, material to the obligation, on the
part of the handler against whom the
obligation is sought to be imposed.
(d) Unless the handler files a petition
pursuant to section 8c(15)(A) of the Act
and the applicable rules and regulations (7 CFR 900.50 through 900.71) within the applicable 2-year period indicated below, the obligation of the market administrator:
(1) To pay a handler any money
which such handler claims is due under
the terms of the order shall terminate
2 years after the end of the month during which the skim milk and butterfat
involved in the claim were received; or
(2) To refund any payment made by a
handler (including a deduction or offset
by the market administrator) shall terminate 2 years after the end of the
month during which payment was
made by the handler.

resembling cottage cheese in form or
use;
(ii) Milkshake and ice milk mixes (or
bases), frozen desserts, and frozen dessert mixes distributed in half-gallon
containers or larger and intended to be
used in soft or semi-solid form;
(iii) Aerated cream, frozen cream,
sour cream, sour half-and-half, sour
cream mixtures containing non-milk
items; yogurt, including yogurt containing beverages with 20 percent or
more yogurt by weight and kefir, and
any other semi-solid product resembling a Class II product;
(iv) Custards, puddings, pancake
mixes, coatings, batter, and similar
products;
(v) Buttermilk biscuit mixes and
other buttermilk for baking that contain food starch in excess of 2% of the
total solids, provided that the product
is labeled to indicate the food starch
content;
(vi) Products especially prepared for
infant feeding or dietary use (meal replacements) that are packaged in hermetically sealed containers and products that meet the compositional
standards of § 1000.15(a) but contain no
fluid milk products included in
§ 1000.15(a).
(vii) Candy, soup, bakery products
and other prepared foods which are
processed for general distribution to
the public, and intermediate products,
including sweetened condensed milk,
to be used in processing such prepared
food products;
(viii) A fluid cream product or any
product containing artificial fat or fat
substitutes that resembles a fluid
cream product, except as otherwise
provided in paragraph (c) of this section; and
(ix) Any product not otherwise specified in this section; and
(3) In shrinkage assigned pursuant to
§ 1000.43(b).
(c) Class III milk shall be all skim
milk and butterfat:
(1) Used to produce:
(i)
Cream
cheese
and
other
spreadable cheeses, and hard cheese of
types that may be shredded, grated, or
crumbled;
(ii)
Plastic
cream,
anhydrous
milkfat, and butteroil; and
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Subpart F—Classification of Milk
§ 1000.40 Classes of utilization.
Except as provided in § 1000.42, all
skim milk and butterfat required to be
reported pursuant to § ——.30 of each
Federal milk order shall be classified
as follows:
(a) Class I milk shall be all skim milk
and butterfat:
(1) Disposed of in the form of fluid
milk products, except as otherwise provided in this section;
(2) In packaged fluid milk products in
inventory at the end of the month; and
(3) In shrinkage assigned pursuant to
§ 1000.43(b).
(b) Class II milk shall be all skim milk
and butterfat:
(1) In fluid milk products in containers larger than 1 gallon and fluid
cream products disposed of or diverted
to a commercial food processing establishment if the market administrator
is permitted to audit the records of the
commercial food processing establishment for the purpose of verification.
Otherwise, such uses shall be Class I;
(2) Used to produce:
(i) Cottage cheese, lowfat cottage
cheese, dry curd cottage cheese, ricotta
cheese, pot cheese, Creole cheese, and
any similar soft, high-moisture cheese
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(2) In shrinkage assigned pursuant to
§ 1000.43(b).
(d) Class IV milk shall be all skim
milk and butterfat:
(1) Used to produce:
(i) Butter; and
(ii) Evaporated or sweetened condensed milk in a consumer-type package; and
(iii) Any milk product in dried form;
(2) In inventory at the end of the
month of fluid milk products and fluid
cream products in bulk form;
(3) In the skim milk equivalent of
nonfat milk solids used to modify a
fluid milk product that has not been
accounted for in Class I; and
(4) In shrinkage assigned pursuant to
§ 1000.43(b).
(e) Other uses. Other uses include
skim milk and butterfat used in any
product described in this section that
is dumped, used for animal feed, destroyed, or lost by a handler in a vehicular accident, flood, fire, or similar occurrence beyond the handler’s control.
Such uses of skim milk and butterfat
shall be assigned to the lowest priced
class for the month to the extent that
the quantities destroyed or lost can be
verified from records satisfactory to
the market administrator.

and
the
corresponding
step
of
§ 1000.44(b);
(2) If the transferring plant received
during the month other source milk to
be allocated pursuant to § 1000.44(a)(3)
or the corresponding step of § 1000.44(b),
the skim milk or butterfat so transferred shall be classified so as to allocate the least possible Class I utilization to such other source milk; and
(3) If the transferring handler received during the month other source
milk to be allocated pursuant to
§ 1000.44(a)(8) or (9) or the corresponding
steps of § 1000.44(b), the skim milk or
butterfat so transferred, up to the total
of the skim milk and butterfat, respectively, in such receipts of other source
milk, shall not be classified as Class I
milk to a greater extent than would be
the case if the other source milk had
been received at the receiving plant.
(b) Transfers and diversions to a plant
regulated under another Federal order.
Skim milk or butterfat transferred or
diverted in the form of a fluid milk
product or transferred in the form of a
bulk fluid cream product from a pool
plant to a plant regulated under another Federal order shall be classified
in the following manner. Such classification shall apply only to the skim
milk or butterfat that is in excess of
any receipts at the pool plant from a
plant regulated under another Federal
order of skim milk and butterfat, respectively, in fluid milk products and
bulk fluid cream products, respectively, that are in the same category as
described in paragraph (b)(1) or (2) of
this section:
(1) As Class I milk, if transferred as
packaged fluid milk products;
(2) If transferred or diverted in bulk
form, classification shall be in the
classes to which allocated under the
other order:
(i) If the operators of both plants so
request in their reports of receipts and
utilization filed with their respective
market administrators, transfers in
bulk form shall be classified as other
than Class I to the extent that such
utilization is available for such classification pursuant to the allocation provisions of the other order;
(ii) If diverted, the diverting handler
must request a classification other
than Class I. If the plant receiving the

[64 FR 47899, Sept. 1, 1999, as amended at 65
FR 82833, Dec. 28, 2000; 68 FR 7064, Feb. 12,
2003; 69 FR 21952, Apr. 23, 2004; 75 FR 51931,
Aug. 24, 2010]
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[Reserved]

§ 1000.42 Classification of transfers
and diversions.
(a) Transfers and diversions to pool
plants. Skim milk or butterfat transferred or diverted in the form of a fluid
milk product or transferred in the form
of a bulk fluid cream product from a
pool plant or a handler described in
§ 1135.11 of this chapter to another pool
plant shall be classified as Class I milk
unless the handlers both request the
same classification in another class. In
either case, the classification shall be
subject to the following conditions:
(1) The skim milk and butterfat classified in each class shall be limited to
the amount of skim milk and butterfat, respectively, remaining in such
class at the receiving plant after the
computations pursuant to § 1000.44(a)(9)
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