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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, January 1, 2011), consult the “List of CFR Sections Affected (LSA),”
which is issued monthly, and the “Cumulative List of Parts Affected,” which ap-
pears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published
in eleven separate volumes. For the period beginning January 1, 2001, a “List
of CFR Sections Affected” is published at the end of each CFR volume.

“[RESERVED]” TERMINOLOGY

The term “[Reserved]” is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a “[Reserved]” loca-
tion at any time. Occasionally “[Reserved]” is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of “Title 3—The President” is carried within that volume.
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The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the “Contents” entries in the daily Federal Register.

A List of CFR Sections Affected (ILLSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 202-
512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Printing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Printing Office. Phone 202-512-1800, or 866-512-1800
(toll-free). E-mail, gpo@custhelp.com.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

RAYMOND A. MOSLEY,
Director,

Office of the Federal Register.
January 1, 2011.
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THIS TITLE

Title T—AGRICULTURE is composed of fifteen volumes. The parts in these vol-
umes are arranged in the following order: Parts 1-26, 27-52, 53-209, 210-299, 300-
399, 400-699, 700-899, 900-999, 1000-1199, 1200-1599, 1600-1759, 1760-1939, 1940-1949, 1950-
1999, and part 2000 to end. The contents of these volumes represent all current
regulations codified under this title of the CFR as of January 1, 2011.

The Food and Nutrition Service current regulations in the volume containing
parts 210-299, include the Child Nutrition Programs and the Food Stamp Program.
The regulations of the Federal Crop Insurance Corporation are found in the vol-
ume containing parts 400-699.

All marketing agreements and orders for fruits, vegetables and nuts appear
in the one volume containing parts 900-999. All marketing agreements and orders
for milk appear in the volume containing parts 1000-1199.

For this volume, Robert J. Sheehan, III was Chief Editor. The Code of Federal
Regulations publication program is under the direction of Michael L. White, as-
sisted by Ann Worley.
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otherwise noted.

Subpart—Rules of Practice and
Procedure Governing Pro-
ceedings To Formulate Mar-
keting Agreements and Mar-
keting Orders

AUTHORITY: 7 U.S.C. 610.

§900.1 Words in the singular form.

Words in this subpart in the singular
form shall be deemed to import the
plural, and vice versa, as the case may
demand.

§900.2 Definitions.

As used in this subpart, the terms as
defined in the act shall apply with
equal force and effect. In addition, un-
less the context otherwise requires:

(a) The term Act means Public Act
No. 10, 73 Congress (48 Stat. 31), as
amended and as reenacted and amended
by the Agricultural Marketing Agree-
ment Act of 1937 (b0 Stat. 246), as
amended.

(b) The term Department means the
United States Department of Agri-
culture.

(c) The term Secretary means the Sec-
retary of Agriculture of the United
States, or any officer or employee of
the Department to whom authority has
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heretofore been delegated, or to whom
authority may hereafter be delegated,
to act for the Secretary.

(d) The term judge means any admin-
istrative law judge appointed pursuant
to 5 U.S.C. 3105, and assigned to con-
duct the proceeding.

(e) The term Administrator means the
Administrator of the Agricultural Mar-
keting Service or any officer or em-
ployee of the Department to whom au-
thority has been delegated or may
hereafter be delegated to act for the
Administrator.

(f) [Reserved]

(g) The term FEDERAL REGISTER
means the publication provided for by
the act of July 26, 1935 (49 Stat. 500),
and acts supplementary thereto and
amendatory thereof.

(h) The term hearing means that part
of the proceeding which involves the
submission of evidence.

(i) The term marketing agreement
means any marketing agreement or
any amendment thereto which may be
entered into pursuant to section 8b of
the act.

(j) The term marketing order means
any order or any amendment thereto
which may be issued pursuant to sec-
tion 8c of the act, and after notice and
hearing as required by said section.

(k) The term proceeding means a pro-
ceeding upon the basis of which a mar-
keting agreement may be entered into
or a marketing order may be issued.

(1) The term hearing clerk means the
hearing clerk, United States Depart-
ment of Agriculture, Washington, DC.

[26 FR 5907, June 28, 1960, as amended at 26
FR 7796, Aug. 22, 1961; 28 FR 579, Jan. 23, 1963;
37 FR 8059, Apr. 25, 1972; 38 FR 29798, Oct. 29,
1973; 67 FR 10829, Mar. 11, 2002]

§900.3 Proposals.

(a) A marketing agreement or a mar-
keting order may be proposed by the
Secretary or by any other person. If
any person other than the Secretary
proposes a marketing agreement or
marketing order, he shall file with the
Administrator a written application,
together with at least four copies of
the proposal, requesting the Secretary
to hold a hearing upon the proposal.
Upon receipt of such proposal, the Ad-
ministrator shall cause such investiga-
tion to be made and such consideration

§900.4

thereof to be given as, in his opinion,
are warranted. If the investigation and
consideration lead the Administrator
to conclude that the proposed mar-
keting agreement or marketing order
will not tend to effectuate the declared
policy of the act, or that for other
proper reasons a hearing should not be
held on the proposal, he shall deny the
application, and promptly notify the
applicant of such denial, which notice
shall be accompanied by a brief state-
ment of the grounds for the denial.

(b) If the investigation and consider-
ation lead the Administrator to con-
clude that the proposed marketing
agreement or marketing order will
tend to effectuate the declared policy
of the act, or if the Secretary desires to
propose a marketing agreement or
marketing order, he shall sign and
cause to be served a notice of hearing,
as provided in this subpart.

§900.4 Institution of proceeding.

(a) Filing and contents of the notice of
hearing. The proceeding shall be insti-
tuted by filing the notice of hearing
with the hearing clerk. The notice of
hearing shall contain a reference to the
authority under which the marketing
agreement or marketing order is pro-
posed; shall define the scope of the
hearing as specifically as may be prac-
ticable; shall contain either the terms
or substance of the proposed marketing
agreement or marketing order or a de-
scription of the subjects and issues in-
volved and shall state the industry,
area, and class of persons to be regu-
lated, the time and place of such hear-
ing, and the place where copies of such
proposed marketing agreement or mar-
keting order may be obtained or exam-
ined. The time of the hearing shall not
be less than 15 days after the date of
publication of the notice in the FED-
ERAL REGISTER, as provided in this sub-
part, unless the Administrator shall
determine that an emergency exists
which requires a shorter period of no-
tice, in which case the period of notice
shall be that which the Administrator
may determine to be reasonable in the
circumstances: Provided, That, in the
case of hearings on amendments to
marketing agreements or marketing
orders, the time of the hearing may be
less than 15 days but shall not be less



§900.5

than 3 days after the date of publica-
tion of the notice in the FEDERAL REG-
ISTER.

(b) Giving notice of hearing and supple-
mental publicity. (1) The Administrator
shall give or cause to be given notice of
hearing in the following manner:

(i) By publication of the notice of
hearing in the FEDERAL REGISTER;

(ii) By mailing a true copy of the no-
tice of hearing to each of the persons
known to the Administrator, to be in-
terested therein;

(iii) By issuing a press release con-
taining the complete text or a sum-
mary of the contents of the notice of
hearing and making the same available
to such newspapers in the area pro-
posed to be subjected to regulation as
reasonably will tend to bring the
ntoice to the attention of the persons
interested therein;

(iv) By forwarding copies of the no-
tice of hearing addressed to the gov-
ernors of such of the several States of
the United States and to executive
heads of such of the Territories and
possessions of the United States as the
Administrator, having due regard for
the subject matter of the proposal and
the public interest, shall determine,
should be notified.

(2) Legal notice of the hearing shall
be deemed to be given if notice is given
in the manner provided by paragraph
(b)(1)(i) of this section; and failure to
give notice in the manner provided in
paragraph (b)(1)(ii), (iii), and (iv) of
this section shall not affect the legal-
ity of the notice.

(c) Record of motice and supplemental
publicity. There shall be filed with the
hearing clerk or submitted to the judge
at the hearing an affidavit or certifi-
cate of the person giving the notice
provided in paragraph (b)(1) (iii) and
(iv) of this section. In regard to the
provisions relating to mailing in para-
graph (b)(1)(ii) of this section, a deter-
mination by the Administrator that
such provisions have been complied
with shall be filed with the hearing
clerk or submitted to the judge at the
hearing. In the alternative, if notice is
not given in the manner provided in
paragraph (b)(1)(ii), (iii), and (iv) of
this section there shall be filed with
the hearing clerk or submitted to the
judge at the hearing a determination
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by the Administrator that such notice
is impracticable, unnecessary, or con-
trary to the public interest with a brief
statement of the reasons for such de-
termination. Determinations by the
Administrator as herein provided shall
be final.

§900.5 Docket number.

Each proceeding, immediately fol-
lowing its institution, shall be assigned
a docket number by the hearing clerk
and thereafter the proceeding may be
referred to by such number.

§900.6 Judges.

(a) Assignment. No judge who has any
pecuniary interest in the outcome of a
proceeding shall serve as judge in such
proceeding.

(b) Powers of judges. Subject to review
by the Secretary, as provided elsewhere
in this subpart, the judge, in any pro-
ceeding, shall have power to:

(1) Rule upon motions and requests;

(2) Change the time and place of
hearing, and adjourn the hearing from
time to time or from place to place;

(3) Administer oaths and affirmations
and take affidavits;

(4) Examine and cross-examine wit-
nesses and receive evidence;

(5) Admit or exclude evidence;

(6) Hear oral argument on facts or
law;

(7) Do all acts and take all measures
necessary for the maintenance of order
at the hearing and the efficient con-
duct of the proceeding.

(c) Who may act in absence of judge. In
case of the absence of the judge or his
inability to act, the powers and duties
to be performed by him under this part
in connection with a proceeding may,
without abatement of the proceeding
unless otherwise ordered by the Sec-
retary, be assigned to any other judge.

(d) Disqualification of judge. The judge
may at any time withdraw as judge in
a proceeding if he deems himself to be
disqualified. Upon the filing by an in-
terested person in good faith of a time-
ly and sufficient affidavit of personal
bias or disqualification of a judge, the
Secretary shall determine the matter
as a part of the record and decision in
the proceeding, after making such in-
vestigation or holding such hearings,
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or both, as he may deem appropriate in
the circumstances.

§900.7 Motions and requests.

(a) General. All motions and requests
shall be filed with the hearing clerk,
except that those made during the
course of the hearing may be filed with
the judge or may be stated orally and
made a part of the transcript. Except
as provided in §900.15(b) such motions
and requests shall be addressed to, and
ruled on by, the presiding officer if
made prior to his certification of the
transcript pursuant to §900.10 or by the
Secretary if made thereafter.

(b) Certification to Secretary. The
judge may in his discretion submit or
certify to the Secretary for decision
any motion, request, objection, or
other question addressed to the judge.

§900.8 Conduct of the hearing.

(a) Time and place. The hearing shall
be held at the time and place fixed in
the notice of hearing, unless the judge
shall have changed the time or place,
in which event the judge shall file with
the hearing clerk a notice of such
change, which notice shall be given in
the same manner as provided in §900.4
(relating to the giving of notice of the
hearing): Provided, That, if the change
in time or place of hearing is made less
than 5 days prior to the date previously
fixed for the hearing, the judge, either
in addition to or in lieu of causing the
notice of the change to be given, shall
announce, or cause to be announced,
the change at the time and place pre-
viously fixed for the hearing.

(b) Appearances—(1) Right to appear.
At the hearing, any interested person
shall be given an opportunity to ap-
pear, either in person or through his
authorized counsel or representative,
and to be heard with respect to matters
relevant and material to the pro-
ceeding. Any interested person who de-
sires to be heard in person at any hear-
ing under these rules shall, before pro-
ceeding to testify, state his name, ad-
dress, and occupation. If any such per-
son is appearing through a counsel or
representative, such person or such
counsel or representative shall, before
proceeding to testify or otherwise to
participate in the hearing, state for the
record the authority to act as such
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counsel or representative, and the
names and addresses and occupations
of such person and such counsel or rep-
resentative. Any such person or such
counsel or representative shall give
such other information respecting his
appearance as the judge may request.

(2) Debarment of counsel or representa-
tive. Wherever, while a proceeding is
pending before him, the judge finds
that a person, acting as counsel or rep-
resentative for any person partici-
pating in the proceeding, is guilty of
unethical or unprofessional conduct,
the judge may order that such person
be precluded from further acting as
counsel or representative in such pro-
ceeding. An appeal to the Secretary
may be taken from any such order, but
the proceeding shall not be delayed or
suspended pending disposition of the
appeal: Provided, That the judge may
suspend the proceeding for a reasonable
time for the purpose of enabling the
client to obtain other counsel or other
representative. In case the judge has
ordered that a person be precluded
from further acting as counsel or rep-
resentative in the proceeding, the pre-
siding officer, within a reasonable time
thereafter shall submit to the Sec-
retary a report of the facts and cir-
cumstances surrounding such order and
shall recommend what action the Sec-
retary should take respecting the ap-
pearance of such person as counsel or
representative in other proceedings be-
fore the Secretary. Thereafter the Sec-
retary may, after notice and an oppor-
tunity for hearing, issue such order, re-
specting the appearance of such person
as counsel or representative in pro-
ceedings before the Secretary, as the
Secretary finds to be appropriate.

(3) Failure to appear. If any interested
person fails to appear at the hearing,
he shall be deemed to have waived the
right to be heard in the proceeding.

(c) Order of procedure. (1) The judge
shall, at the opening of the hearing
prior to the taking of testimony, have
noted as part of the record the notice
of hearing as filed with the Office of
the Federal Register and the affidavit
or certificate of the giving of notice or
the determination provided for in
§900.4(c).

(2) Evidence shall then be received
with respect to the matters specified in
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the notice of the hearing in such order
as the judge shall announce.

(d) Evidence—(1) In general. The hear-
ing shall be publicly conducted, and
the testimony given at the hearing
shall be reported verbatim.

(i) BEvery witness shall, before pro-
ceeding to testify, be sworn or make af-
firmation. Cross-examination shall be
permitted to the extent required for a
full and true disclosure of the facts.

(ii) When necessary, in order to pre-
vent undue prolongation of the hear-
ing, the judge may limit the number of
times any witness may testify to the
same matter or the amount of corrobo-
rative or cumulative evidence.

(iii) The judge shall, insofar as prac-
ticable, exclude evidence which is im-
material, irrelevant, or unduly repeti-
tious, or which is not of the sort upon
which responsible persons are accus-
tomed to rely.

(2) Objections. If a party objects to
the admission or rejection of any evi-
dence or to any other ruling of the
judge during the hearing, he shall state
briefly the grounds of such objection,
whereupon an automatic exception will
follow if the objection is overruled by
the judge. The transcript shall not in-
clude argument or debate thereon ex-
cept as ordered by the judge. The rul-
ing of the judge on any objection shall
be a part of the transcript. Only objec-
tions made before the judge may subse-
quently be relied upon in the pro-
ceeding.

(3) Proof and authentication of official
records or documents. An official record
or document, when admissible for any
purpose, shall be admissible as evi-
dence without the production of the
person who made or prepared the same.
Such record or document shall, in the
discretion of the judge, be evidenced by
an official publication thereof or by a
copy attested by the person having
legal custody thereof and accompanied
by a certificate that such person has
the custody.

(4) Exhibits. All written statements,
charts, tabulations, or similar data of-
fered in evidence at the hearing shall,
after identification by the proponent
and upon satisfactory showing of the
authenticity, relevancy, and materi-
ality of the contents thereof, be num-
bered as exhibits and received in evi-
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dence and made a part of the record.
Such exhibits shall be submitted in
quadruplicate and in documentary
form. In case the required number of
copies is not made available, the judge
shall exercise his discretion as to
whether said exhibits shall, when prac-
ticable, be read in evidence or whether
additional copies shall be required to
be submitted within a time to be speci-
fied by the judge. If the testimony of a
witness refers to a statute, or to a re-
port or document (including the record
of any previous hearing) the judge,
after inquiry relating to the identifica-
tion of such statute, report, or docu-
ment, shall determine whether the
same shall be produced at the hearing
and physically be made a part of the
evidence as an exhibit, or whether it
shall be incorporated into the evidence
by reference. If relevant and material
matter offered in evidence is embraced
in a report or document (including the
record of any previous hearing) con-
taining immaterial or irrelevant mat-
ter, such immaterial or irrelevant mat-
ter shall be excluded and shall be seg-
regated insofar as practicable, subject
to the direction of the presiding offi-
cer.

(5) Official notice. Official notice may
be taken of such matters as are judi-
cially noticed by the courts of the
United States and of any other matter
of technical, scientific or commercial
fact of established character: Provided,
That interested persons shall be given
adequate notice, at the hearing or sub-
sequent thereto, of matters so noticed
and shall be given adequate oppor-
tunity to show that such facts are inac-
curate or are erroneously noticed.

(6) Offer of proof. Whenever evidence
is excluded from the record, the party
offering such evidence may make an
offer of proof, which shall be included
in the transcript. The offer of proof
shall consist of a brief statement de-
scribing the evidence to be offered. If
the evidence consists of a brief oral
statement or of an exhibit, it shall be
inserted into the transcript in toto. In
such event, it shall be considered a
part of the transcript 