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§2635.704

§2635.704 Use of Government prop-
erty.

(a) Standard. An employee has a duty
to protect and conserve Government
property and shall not use such prop-
erty, or allow its use, for other than
authorized purposes.

(b) Definitions. For purposes of this
section:

(1) Government property includes any
form of real or personal property in
which the Government has an owner-
ship, leasehold, or other property inter-
est as well as any right or other intan-
gible interest that is purchased with
Government funds, including the serv-
ices of contractor personnel. The term
includes office supplies, telephone and
other telecommunications equipment
and services, the Government mails,
automated data processing capabili-
ties, printing and reproduction facili-
ties, Government records, and Govern-
ment vehicles.

(2) Authorized purposes are those pur-
poses for which Government property
is made available to members of the
public or those purposes authorized in
accordance with law or regulation.

Example 1: Under regulations of the Gen-
eral Services Administration at 41 CFR 101-
35.201, an employee may make a personal
long distance call charged to her personal
calling card.

Example 2: An employee of the Commodity
Futures Trading Commission whose office
computer gives him access to a commercial
service providing information for investors
may not use that service for personal invest-
ment research.

Example 3: In accordance with Office of
Personnel Management regulations at part
261 of this title, an attorney employed by the
Department of Justice may be permitted to
use her office word processor and agency
photocopy equipment to prepare a paper to
be presented at a conference sponsored by a
professional association of which she is a
member.

[67 FR 35042, Aug. 7, 1992, as amended at 62
FR 48748, Sept. 17, 1997]

§2635.705 Use of official time.

(a) Use of an employee’s own time. Un-
less authorized in accordance with law
or regulations to use such time for
other purposes, an employee shall use
official time in an honest effort to per-
form official duties. An employee not
under a leave system, including a Pres-
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idential appointee exempted under 5
U.S.C. 6301(2), has an obligation to ex-
pend an honest effort and a reasonable
proportion of his time in the perform-
ance of official duties.

Example 1: An employee of the Social Secu-
rity Administration may use official time to
engage in certain representational activities
on behalf of the employee union of which she
is a member. Under 5 U.S.C. 7131, this is a
proper use of her official time even though it
does not involve performance of her assigned
duties as a disability claims examiner.

Example 2: A pharmacist employed by the
Department of Veterans Affairs has been
granted excused absence to participate as a
speaker in a conference on drug abuse spon-
sored by the professional association to
which he belongs. Although excused absence
granted by an agency in accordance with
guidance in chapter 630 of the Federal Per-
sonnel Manual allows an employee to be ab-
sent from his official duties without charge
to his annual leave account, such absence is
not on official time.

(b) Use of a subordinate’s time. An em-
ployee shall not encourage, direct, co-
erce, or request a subordinate to use of-
ficial time to perform activities other
than those required in the performance
of official duties or authorized in ac-
cordance with law or regulation.

Example 1: An employee of the Department
of Housing and Urban Development may not
ask his secretary to type his personal cor-
respondence during duty hours. Further, di-
recting or coercing a subordinate to perform
such activities during nonduty hours con-
stitutes an improper use of public office for
private gain in violation of §2635.702(a).
Where the arrangement is entirely voluntary
and appropriate compensation is paid, the
secretary may type the correspondence at
home on her own time. Where the compensa-
tion is not adequate, however, the arrange-
ment would involve a gift to the superior in
violation of the standards in subpart C of
this part.

Subpart H—Outside Activities

§2635.801 Overview.

(a) This subpart contains provisions
relating to outside employment, out-
side activities and personal financial
obligations of employees that are in
addition to the principles and stand-
ards set forth in other subparts of this
part. Several of these provisions apply
to uncompensated as well as to com-
pensated outside activities.
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(b) An employee who wishes to en-
gage in outside employment or other
outside activities must comply with all
relevant provisions of this subpart, in-
cluding, when applicable:

(1) The prohibition on outside em-
ployment or any other outside activity
that conflicts with the employee’s offi-
cial duties;

(2) Any agency-specific requirement
for prior approval of outside employ-
ment or activities;

(3) The limitations on receipt of out-
side earned income by certain Presi-
dential appointees and other noncareer
employees;

(4) The limitations on paid and un-
paid service as an expert witness;

(5) The limitations on participation
in professional organizations;

(6) The limitations on paid and un-
paid teaching, speaking, and writing;
and

(7) The limitations on fundraising ac-
tivities.

(c) Outside employment and other
outside activities of an employee must
also comply with applicable provisions
set forth in other subparts of this part
and in supplemental agency regula-
tions. These include the principle that
an employee shall endeavor to avoid
actions creating an appearance of vio-
lating any of the ethical standards in
this part and the prohibition against
use of official position for an employ-
ee’s private gain or for the private gain
of any person with whom he has em-
ployment or business relations or is
otherwise affiliated in a nongovern-
mental capacity.

(d) In addition to the provisions of
this and other subparts of this part, an
employee who wishes to engage in out-
side employment or other outside ac-
tivities must comply with applicable
statutes and regulations. Relevant pro-
visions of law, many of which are listed
in subpart I of this part, may include:

(1) 18 U.S.C. 201(b), which prohibits a
public official from seeking, accepting
or agreeing to receive or accept any-
thing of value in return for being influ-
enced in the performance of an official
act or for being induced to take or
omit to take any action in violation of
his official duty;

(2) 18 U.S.C. 201(c), which prohibits a
public official, otherwise than as pro-
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vided by law for the proper discharge of
official duty, from seeking, accepting,
or agreeing to receive or accept any-
thing of value for or because of any of-
ficial act;

(3) 18 U.S.C. 203(a), which prohibits
an employee from seeking, accepting,
or agreeing to receive or accept com-
pensation for any representational
services, rendered personally or by an-
other, in relation to any particular
matter in which the United States is a
party or has a direct and substantial
interest, before any department, agen-
cy, or other specified entity. This stat-
ute contains several exceptions, as well
as standards for special Government
employees that limit the scope of the
restriction;

(4) 18 U.S.C. 205, which prohibits an
employee, whether or not for com-
pensation, from acting as agent or at-
torney for anyone in a claim against
the United States or from acting as
agent or attorney for anyone, before
any department, agency, or other spec-
ified entity, in any particular matter
in which the United States is a party
or has a direct and substantial inter-
est. It also prohibits receipt of any gra-
tuity, or any share of or interest in a
claim against the United States, in
consideration for assisting in the pros-
ecution of such claim. This statute
contains several exceptions, as well as
standards for special Government em-
ployees that limit the scope of the re-
strictions;

(5) 18 U.S.C. 209, which prohibits an
employee, other than a special Govern-
ment employee, from receiving any sal-
ary or any contribution to or sup-
plementation of salary from any source
other than the United States as com-
pensation for services as a Government
employee. The statute contains several
exceptions that limit its applicability;

(6) The Emoluments Clause of the
United States Constitution, article I,
section 9, clause 8, which prohibits
anyone holding an office of profit or
trust under the United States from ac-
cepting any gift, office, title or emolu-
ment, including salary or compensa-
tion, from any foreign government ex-
cept as authorized by Congress. In ad-
dition, 18 U.S.C. 219 generally prohibits
any public official from being or acting
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as an agent of a foreign principal, in-
cluding a foreign government, corpora-
tion or person, if the employee would
be required to register as a foreign
agent under 22 U.S.C. 611 et seq.,

(7) The Hatch Act Reform Amend-
ments, 5 TU.S.C. 7321 through 7326,
which govern the political activities of
executive branch employees; and

(8) The limitations on outside em-
ployment, 5 U.S.C. App. (Ethics in Gov-
ernment Act of 1978), which prohibit a
covered noncareer employee’s receipt
of compensation for specified activities
and provide that he shall not allow his
name to be used by any firm or other
entity which provides professional
services involving a fiduciary relation-
ship. Implementing regulations are
contained in §§2636.305 through 2636.307
of this chapter.

[67 FR 35041, Aug. 7, 1992; 57 FR 48557, Oct. 27,
1992; 61 FR 50691, Sept. 27, 1996; 62 FR 48748,
Sept. 17, 1997]

§2635.802 Conflicting outside employ-
ment and activities.

An employee shall not engage in out-
side employment or any other outside
activity that conflicts with his official
duties. An activity conflicts with an
employee’s official duties:

(a) If it is prohibited by statute or by
an agency supplemental regulation; or

(b) If, under the standards set forth
in §§2635.402 and 2635.502, it would re-
quire the employee’s disqualification
from matters so central or critical to
the performance of his official duties
that the employee’s ability to perform
the duties of his position would be ma-
terially impaired.

Employees are cautioned that even
though an outside activity may not be
prohibited under this section, it may
violate other principles or standards
set forth in this part or require the em-
ployee to disqualify himself from par-
ticipation in certain particular matters
under either subpart D or subpart E of
this part.

Example 1: An employee of the Environ-
mental Protection Agency has just been pro-
moted. His principal duty in his new position
is to write regulations relating to the dis-
posal of hazardous waste. The employee may
not continue to serve as president of a non-
profit environmental organization that rou-
tinely submits comments on such regula-
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tions. His service as an officer would require
his disqualification from duties critical to
the performance of his official duties on a
basis so frequent as to materially impair his
ability to perform the duties of his position.

Example 2: An employee of the Occupa-
tional Safety and Health Administration
who was and is expected again to be instru-
mental in formulating new OSHA safety
standards applicable to manufacturers that
use chemical solvents has been offered a con-
sulting contract to provide advice to an af-
fected company in restructuring its manu-
facturing operations to comply with the
OSHA standards. The employee should not
enter into the consulting arrangement even
though he is not currently working on OSHA
standards affecting this industry and his
consulting contract can be expected to be
completed before he again works on such
standards. Even though the consulting ar-
rangement would not be a conflicting activ-
ity within the meaning of §2635.802, it would
create an appearance that the employee had
used his official position to obtain the com-
pensated outside business opportunity and it
would create the further appearance of using
his public office for the private gain of the
manufacturer.

§2635.803 Prior approval for outside
employment and activities.

When required by agency supple-
mental regulation issued after Feb-
ruary 3, 1993, an employee shall obtain
prior approval before engaging in out-
side employment or activities. Where
it is determined to be necessary or de-
sirable for the purpose of administering
its ethics program, an agency shall, by
supplemental regulation, require em-
ployees or any category of employees
to obtain prior approval before engag-
ing in specific types of outside activi-
ties, including outside employment.

[67 FR 35042, Aug. 7, 1992, as amended at 59
FR 4780, Feb. 2, 1994; 60 FR 6391, Feb. 2, 1995;
60 FR 66858, Dec. 27, 1995; 61 FR 40951, Aug. 7,
1996; 62 FR 48748, Sept. 17, 1997]

§2635.804 Outside earned income limi-
tations applicable to certain Presi-
dential appointees and other non-
career employees.

(a) Presidential appointees to full-time
noncareer positions. A Presidential ap-
pointee to a full-time noncareer posi-
tion shall not receive any outside
earned income for outside employment,
or for any other outside activity, per-
formed during that Presidential ap-
pointment. This limitation does not
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apply to any outside earned income re-
ceived for outside employment, or for
any other outside activity, carried out
in satisfaction of the employee’s obli-
gation under a contract entered into
prior to April 12, 1989.

(b) Covered noncareer employees. Cov-
ered noncareer employees, as defined in
§2636.303(a) of this chapter, may not, in
any calendar year, receive outside
earned income attributable to that cal-
endar year which exceeds 15 percent of
the annual rate of basic pay for level II
of the Executive Schedule under b5
U.S.C. 5313, as in effect on January 1 of
such calendar year. Employees should
consult the regulations implementing
this limitation, which are contained in
§§2636.301 through 2636.304 of this chap-
ter.

NoOTE: In addition to the 15 percent limita-
tion on outside earned income, covered non-
career employees are prohibited from receiv-
ing any compensation for: practicing a pro-
fession which involves a fiduciary relation-
ship; affiliating with or being employed by a
firm or other entity which provides profes-
sional services involving a fiduciary rela-
tionship; serving as an officer or member of
the board of any association, corporation or
other entity; or teaching without prior ap-
proval. Implementing regulations are con-
tained in §§2636.305 through 2636.307 of this
chapter.

(c) Definitions. For purposes of this
section:

(1) Owutside earned income has the
meaning set forth in §2636.303(b) of this
chapter, except that §2636.303(b)(7)
shall not apply.

(2) Presidential appointee to a full-time
noncareer position means any employee
who is appointed by the President to a
full-time position described in 5 U.S.C.
5312 through 5317 or to a position that,
by statute or as a matter of practice, is
filled by Presidential appointment,
other than:

(i) A position filled under the author-
ity of 3 U.S.C. 105 or 3 U.S.C. 107(a) for
which the rate of basic pay is less than
that for GS-9, step 1 of the General
Schedule;

(ii) A position, within a White House
operating unit, that is designated as
not normally subject to change as a re-
sult of a Presidential transition;

(iii) A position within the uniformed
services; or

§2635.805

(iv) A position in which a member of
the foreign service is serving that does
not require advice and consent of the
Senate.

Example 1: A career Department of Justice
employee who is detailed to a policy-making
position in the White House Office that is or-
dinarily filled by a noncareer employee is
not a Presidential appointee to a full-time
noncareer position.

Example 2: A Department of Energy em-
ployee appointed under §213.3301 of this title
to a Schedule C position is appointed by the
agency and, thus, is not a Presidential ap-
pointee to a full-time noncareer position.

[67 FR 35042, Aug. 7, 1992, as amended at 72
FR 16987, Apr. 6, 2007]

§2635.805 Service as an expert wit-
ness.

(a) Restriction. An employee shall not
serve, other than on behalf of the
United States, as an expert witness,
with or without compensation, in any
proceeding before a court or agency of
the United States in which the United
States is a party or has a direct and
substantial interest, unless the em-
ployee’s participation is authorized by
the agency under paragraph (c) of this
section. Except as provided in para-
graph (b) of this section, this restric-
tion shall apply to a special Govern-
ment employee only if he has partici-
pated as an employee or special Gov-
ernment employee in the particular
proceeding or in the particular matter
that is the subject of the proceeding.

(b) Additional restriction applicable to
certain special Government employees. (1)
In addition to the restriction described
in paragraph (a) of this section, a spe-
cial Government employee described in
paragraph (b)(2) of this section shall
not serve, other than on behalf of the
United States, as an expert witness,
with or without compensation, in any
proceeding before a court or agency of
the United States in which his employ-
ing agency is a party or has a direct
and substantial interest, unless the
employee’s participation is authorized
by the agency under paragraph (c) of
this section.

(2) The restriction in paragraph (b)(1)
of this section shall apply to a special
Government employee who:

(i) Is appointed by the President;

(i) Serves on a commission estab-
lished by statute; or
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(iii) Has served or is expected to
serve for more than 60 days in a period
of 365 consecutive days.

(c) Authorization to serve as an expert
witness. Provided that the employee’s
testimony will not violate any of the
principles or standards set forth in this
part, authorization to provide expert
witness service otherwise prohibited by
paragraphs (a) and (b) of this section
may be given by the designated agency
ethics official of the agency in which
the employee serves when:

(1) After consultation with the agen-
cy representing the Government in the
proceeding or, if the Government is not
a party, with the Department of Jus-
tice and the agency with the most di-
rect and substantial interest in the
matter, the designated agency ethics
official determines that the employee’s
service as an expert witness is in the
interest of the Government; or

(2) The designated agency ethics offi-
cial determines that the subject matter
of the testimony does not relate to the
employee’s official duties within the
meaning of §2635.807(a)(2)(1).

(d) Nothing in this section prohibits
an employee from serving as a fact wit-
ness when subpoenaed by an appro-
priate authority.

[67 FR 35042, Aug. 7, 1992, as amended at 62
FR 48748, Sept. 17, 1997]

§2635.806 Participation in profes-
sional associations. [Reserved]

§2635.807 Teaching,
writing.

speaking and

(a) Compensation for teaching, speaking
or writing. Except as permitted by para-
graph (a)(3) of this section, an em-
ployee, including a special Government
employee, shall not receive compensa-
tion from any source other than the
Government for teaching, speaking or
writing that relates to the employee’s
official duties.

(1) Relationship to other limitations on
receipt of compensation. The compensa-
tion prohibition contained in this sec-
tion is in addition to any other limita-
tion on receipt of compensation set
forth in this chapter, including:

(i) The requirement contained in
§2636.307 of this chapter that covered
noncareer employees obtain advance

5 CFR Ch. XVI (1-1-11 Edition)

authorization before engaging in teach-
ing for compensation; and

(ii) The prohibitions and limitations
in §2635.804 and in §2636.304 of this
chapter on receipt of outside earned in-
come applicable to certain Presidential
appointees and to other covered non-
career employees.

(2) Definitions. For purposes of this
paragraph:

(i) Teaching, speaking or writing re-
lates to the employee’s official duties
if:

(A) The activity is undertaken as
part of the employee’s official duties;

(B) The circumstances indicate that
the invitation to engage in the activity
was extended to the employee pri-
marily because of his official position
rather than his expertise on the par-
ticular subject matter;

(C) The invitation to engage in the
activity or the offer of compensation
for the activity was extended to the
employee, directly or indirectly, by a
person who has interests that may be
affected substantially by performance
or nonperformance of the employee’s
official duties;

(D) The information conveyed
through the activity draws substan-
tially on ideas or official data that are
nonpublic information as defined in
§2635.703(b); or

(E) Except as provided in paragraph
(a)(2)(A)(E)(4) of this section, the sub-
ject of the activity deals in significant
part with:

(I) Any matter to which the em-
ployee presently is assigned or to
which the employee had been assigned
during the previous one-year period;

(2) Any ongoing or announced policy,
program or operation of the agency; or

(3) In the case of a noncareer em-
ployee as defined in §2636.303(a) of this
chapter, the general subject matter
area, industry, or economic sector pri-
marily affected by the programs and
operations of his agency.

(4) The restrictions in paragraphs
(a)(2)A)(E) (2) and (3) of this section do
not apply to a special Government em-
ployee. The restriction in paragraph
(a)(2)A)(E)(I) of this section applies
only during the current appointment of
a special Government employee; except
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that if the special Government em-
ployee has not served or is not ex-
pected to serve for more than 60 days
during the first year or any subsequent
one year period of that appointment,
the restriction applies only to par-
ticular matters involving specific par-
ties in which the special Government
employee has participated or is partici-
pating personally and substantially.

NOTE: Section 2635.807(a)(2)(1)(E) does not
preclude an employee, other than a covered
noncareer employee, from receiving com-
pensation for teaching, speaking or writing
on a subject within the employee’s discipline
or inherent area of expertise based on his
educational background or experience even
though the teaching, speaking or writing
deals generally with a subject within the
agency’s areas of responsibility.

Example 1: The Director of the Division of
Enforcement at the Commodity Futures
Trading Commission has a keen interest in
stamp collecting and has spent years devel-
oping his own collection as well as studying
the field generally. He is asked by an inter-
national society of philatelists to give a se-
ries of four lectures on how to assess the
value of American stamps. Because the sub-
ject does not relate to his official duties, the
Director may accept compensation for the
lecture series. He could not, however, accept
a similar invitation from a commodities
broker.

Example 2: A scientist at the National In-
stitutes of Health, whose principal area of
Government research is the molecular basis
of the development of cancer, could not be
compensated for writing a book which fo-
cuses specifically on the research she con-
ducts in her position at NIH, and thus, re-
lates to her official duties. However, the sci-
entist could receive compensation for writ-
ing or editing a textbook on the treatment of
all cancers, provided that the book does not
focus on recent research at NIH, but rather
conveys scientific knowledge gleaned from
the scientific community as a whole. The
book might include a chapter, among many
other chapters, which discusses the molec-
ular basis of cancer development. Addition-
ally, the book could contain brief discussions
of recent developments in cancer treatment,
even though some of those developments are
derived from NIH research, as long as it is
available to the public.

Example 3: On his own time, a National
Highway Traffic Safety Administration em-
ployee prepared a consumer’s guide to pur-
chasing a safe automobile that focuses on
automobile crash worthiness statistics gath-
ered and made public by NHTSA. He may not
receive royalties or any other form of com-
pensation for the guide. The guide deals in
significant part with the programs or oper-
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ations of NHTSA and, therefore, relates to
the employee’s official duties. On the other
hand, the employee could receive royalties
from the sale of a consumer’s guide to values
in used automobiles even though it contains
a brief, incidental discussion of automobile
safety standards developed by NHTSA.

Example 4: An employee of the Securities
and Exchange Commission may not receive
compensation for a book which focuses spe-
cifically on the regulation of the securities
industry in the United States, since that
subject concerns the regulatory programs or
operations of the SEC. The employee may,
however, write a book about the advantages
of investing in various types of securities as
long as the book contains only an incidental
discussion of any program or operation of
the SEC.

Example 5: An employee of the Department
of Commerce who works in the Department’s
employee relations office is an acknowledged
expert in the field of Federal employee labor
relations, and participates in Department
negotiations with employee unions. The em-
ployee may receive compensation from a pri-
vate training institute for a series of lec-
tures which describe the decisions of the
Federal Labor Relations Authority con-
cerning unfair labor practices, provided that
her lectures do not contain any significant
discussion of labor relations cases handled at
the Department of Commerce, or the Depart-
ment’s labor relations policies. Federal
Labor Relations Authority decisions con-
cerning Federal employee unfair labor prac-
tices are not a specific program or operation
of the Department of Commerce and thus do
not relate to the employee’s official duties.
However, an employee of the FLRA could
not give the same presentations for com-
pensation.

Example 6: A program analyst employed at
the Environmental Protection Agency may
receive royalties and other compensation for
a book about the history of the environ-
mental movement in the United States even
though it contains brief references to the
creation and responsibilities of the EPA. A
covered noncareer employee of the EPA,
however, could not receive compensation for
writing the same book because it deals with
the general subject matter area affected by
EPA programs and operations. Neither em-
ployee could receive compensation for writ-
ing a book that focuses on specific EPA regu-
lations or otherwise on its programs and op-
erations.

Example 7: An attorney in private practice
has been given a one year appointment as a
special Government employee to serve on an
advisory committee convened for the pur-
pose of surveying and recommending modi-
fication of procurement regulations that
deter small businesses from competing for
Government contracts. Because his service
under that appointment is not expected to
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exceed 60 days, the attorney may accept
compensation for an article about the anti-
competitive effects of certain regulatory cer-
tification requirements even though those
regulations are being reviewed by the advi-
sory committee. The regulations which are
the focus of the advisory committee delib-
erations are not a particular matter involv-
ing specific parties. Because the information
is nonpublic, he could not, however, accept
compensation for an article which recounts
advisory committee deliberations that took
place in a meeting closed to the public in
order to discuss proprietary information pro-
vided by a small business.

Example 8: A biologist who is an expert in
marine life is employed for more than 60
days in a year as a special Government em-
ployee by the National Science Foundation
to assist in developing a program of grants
by the Foundation for the study of coral
reefs. The biologist may continue to receive
compensation for speaking, teaching and
writing about marine life generally and coral
reefs specifically. However, during the term
of her appointment as a special Government
employee, she may not receive compensation
for an article about the NSF program she is
participating in developing. Only the latter
would concern a matter to which the special
Government employee is assigned.

Example 9: An expert on international
banking transactions has been given a one-
year appointment as a special Government
employee to assist in analyzing evidence in
the Government’s fraud prosecution of own-
ers of a failed savings and loan association.
It is anticipated that she will serve fewer
than 60 days under that appointment. Never-
theless, during her appointment, the expert
may not accept compensation for an article
about the fraud prosecution, even though the
article does not reveal nonpublic informa-
tion. The prosecution is a particular matter
that involves specific parties.

(ii) Agency has the meaning set forth
in §2635.102(a), except that any compo-
nent of a department designated as a
separate agency under §2635.203(a) shall
be considered a separate agency.

(iii) Compensation includes any form
of consideration, remuneration or in-
come, including royalties, given for or
in connection with the employee’s
teaching, speaking or writing activi-
ties. Unless accepted under specific
statutory authority, such as 31 U.S.C.
1353, 5 U.S.C. 4111 or 7342, or an agency
gift acceptance statute, it includes
transportation, lodgings and meals,
whether provided in kind, by purchase
of a ticket, by payment in advance or
by reimbursement after the expense
has been incurred. It does not include:
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(A) Items offered by any source that
could be accepted from a prohibited
source under subpart B of this part;

(B) Meals or other incidents of at-
tendance such as waiver of attendance
fees or course materials furnished as
part of the event at which the teaching
or speaking takes place;

(C) Copies of books or of publications
containing articles, reprints of articles,
tapes of speeches, and similar items
that provide a record of the teaching,
speaking or writing activity; or

(D) In the case of an employee other
than a covered noncareer employee as
defined in 5 CFR 2636.303(a), travel ex-
penses, consisting of transportation,
lodgings or meals, incurred in connec-
tion with the teaching, speaking or
writing activity.

NOTE TO PARAGRAPH (a)(2)(iii): Independent
of §2635.807(a), other authorities, such as 18
U.S.C. 209, in some circumstances may limit
or entirely preclude an employee’s accept-
ance of travel expenses. In addition, employ-
ees who file financial disclosure reports
should be aware that, subject to applicable
thresholds and exclusions, travel and travel
reimbursements accepted from sources other
than the United States Government must be
reported on their financial disclosure re-
ports.

Example 1 to paragraph (a)(2)(iii): A GS-15
employee of the Forest Service has devel-
oped and marketed, in her private capacity,
a speed reading technique for which popular
demand is growing. She is invited to speak
about the technique by a representative of
an organization that will be substantially af-
fected by a regulation on land management
which the employee is in the process of
drafting for the Forest Service. The rep-
resentative offers to pay the employee a $200
speaker’s fee and to reimburse all her travel
expenses. She may accept the travel reim-
bursements, but not the speaker’s fee. The
speaking activity is related to her official
duties under §2635.807(a)(2)(i)(C) and the fee
is prohibited compensation for such speech;
travel expenses incurred in connection with
the speaking engagement, on the other hand,
are not prohibited compensation for a GS-15
employee.

Example 2 to paragraph (a)(2)(iii): Solely be-
cause of her recent appointment to a Cabi-
net-level position, a Government official is
invited by the Chief Executive Officer of a
major international corporation to attend
firm meetings to be held in Aspen for the
purpose of addressing senior corporate man-
agers on the importance of recreational ac-
tivities to a balanced lifestyle. The firm of-
fers to reimburse the official’s travel ex-
penses. The official may not accept the offer.
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The speaking activity is related to official
duties under §2635.807(a)(2)(1)(B) and, because
she is a covered noncareer employee as de-
fined in §2636.303(a) of this chapter, the trav-
el expenses are prohibited compensation as
to her.

Example 3 to paragraph (a)(2)(iii): A GS-14
attorney at the Federal Trade Commission
(FTC) who played a lead role in a recently
concluded merger case is invited to speak
about the case, in his private capacity, at a
conference in New York. The attorney has no
public speaking responsibilities on behalf of
the FTC apart from the judicial and adminis-
trative proceedings to which he is assigned.
The sponsors of the conference offer to reim-
burse the attorney for expenses incurred in
connection with his travel to New York.
They also offer him, as compensation for his
time and effort, a free trip to San Francisco.
The attorney may accept the travel expenses
to New York, but not the expenses to San
Francisco. The lecture relates to his official
duties under paragraphs (a)2)(i)(E)(I) and
(a)(2)(1)(E)(2) of §2635.807, but because he is
not a covered noncareer employee as defined
in §2636.303(a) of this chapter, the expenses
associated with his travel to New York are
not a prohibited form of compensation as to
him. The travel expenses to San Francisco,
on the other hand, not incurred in connec-
tion with the speaking activity, are a prohib-
ited form of compensation. If the attorney
were a covered noncareer employee he would
be barred from accepting the travel expenses
to New York as well as the travel expenses
to San Francisco.

Example 4 to paragraph (a)(2)(iii): An advo-
cacy group dedicated to improving treat-
ments for severe pain asks the National In-
stitutes of Health (NIH) to provide a con-
ference speaker who can discuss recent ad-
vances in the agency’s research on pain. The
group also offers to pay the employee’s trav-
el expenses to attend the conference. After
performing the required conflict of interest
analysis, NIH authorizes acceptance of the
travel expenses under 31 U.S.C. 1353 and the
implementing General Services Administra-
tion regulation, as codified under 41 CFR
chapter 304, and authorizes an employee to
undertake the travel. At the conference the
advocacy group, as agreed, pays the employ-
ee’s hotel bill and provides several of his
meals. Subsequently the group reimburses
the agency for the cost of the employee’s air-
fare and some additional meals. All of the
payments by the advocacy group are permis-
sible. Since the employee is speaking offi-
cially and the expense payments are accept-
ed under 31 U.S.C. 1353, they are not prohib-
ited compensation under §2635.807(a)(2)(iii).
The same result would obtain with respect to
expense payments made by non-Government
sources properly authorized under an agency
gift acceptance statute, the Government Em-
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ployees Training Act, 5 U.S.C. 4111, or the
foreign gifts law, 5 U.S.C. 7342.

(iv) Receive means that there is ac-
tual or constructive receipt of the com-
pensation by the employee so that the
employee has the right to exercise do-
minion and control over the compensa-
tion and to direct its subsequent use.
Compensation received by an employee
includes compensation which is:

(A) Paid to another person, including
a charitable organization, on the basis
of designation, recommendation or
other specification by the employee; or

(B) Paid with the employee’s knowl-
edge and acquiescence to his parent,
sibling, spouse, child, or dependent rel-
ative.

(v) Particular matter involving specific
parties has the meaning set forth in
§2637.102(a)(7) of this chapter.

(vi) Personal and substantial participa-
tion has the meaning set forth in
§2635.402(b)(4).

(3) Exception for teaching certain
courses. Notwithstanding that the ac-
tivity would relate to his official du-
ties under paragraphs (a)(2)(i) (B) or (E)
of this section, an employee may ac-
cept compensation for teaching a
course requiring multiple presen-
tations by the employee if the course is
offered as part of:

(i) The regularly established cur-
riculum of:

(A) An institution of higher edu-
cation as defined at 20 U.S.C. 1141(a);

(B) An elementary school as defined
at 20 U.S.C. 2891(8); or

(C) A secondary school as defined at
20 U.S.C. 2891(21); or

(ii) A program of education or train-
ing sponsored and funded by the Fed-
eral Government or by a State or local
government which is not offered by an
entity described in paragraph (a)(3)(i)
of this section.

Example 1: An employee of the Cost Ac-
counting Standards Board who teaches an
advanced accounting course as part of the
regular business school curriculum of an ac-
credited university may receive compensa-
tion for teaching the course even though a
substantial portion of the course deals with
cost accounting principles applicable to con-
tracts with the Government.

Example 2: An attorney employed by the
Equal Employment Opportunity Commission
may accept compensation for teaching a
course at a state college on the subject of
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Federal employment discrimination law. The
attorney could not accept compensation for
teaching the same seminar as part of a con-
tinuing education program sponsored by her
bar association because the subject of the
course is focused on the operations or pro-
grams of the EEOC and the sponsor of the
course is not an accredited educational insti-
tution.

Example 3: An employee of the National
Endowment for the Humanities is invited by
a private university to teach a course that is
a survey of Government policies in support
of artists, poets and writers. As part of his
official duties, the employee administers a
grant that the university has received from
the NEH. The employee may not accept com-
pensation for teaching the course because
the university has interests that may be sub-
stantially affected by the performance or
nonperformance of the employee’s duties.
Likewise, an employee may not receive com-
pensation for any teaching that is under-
taken as part of his official duties or that in-
volves the use of nonpublic information.

(b) Reference to official position. An
employee who is engaged in teaching,
speaking or writing as outside employ-
ment or as an outside activity shall
not use or permit the use of his official
title or position to identify him in con-
nection with his teaching, speaking or
writing activity or to promote any
book, seminar, course, program or
similar undertaking, except that:

(1) An employee may include or per-
mit the inclusion of his title or posi-
tion as one of several biographical de-
tails when such information is given to
identify him in connection with his
teaching, speaking or writing, provided
that his title or position is given no
more prominence than other signifi-
cant biographical details;

(2) An employee may use, or permit
the use of, his title or position in con-
nection with an article published in a
scientific or professional journal, pro-
vided that the title or position is ac-
companied by a reasonably prominent
disclaimer satisfactory to the agency
stating that the views expressed in the
article do not necessarily represent the
views of the agency or the United
States; and

(3) An employee who is ordinarily ad-
dressed using a general term of ad-
dress, such as “The Honorable,” or a
rank, such as a military or ambassa-
dorial rank, may use or permit the use
of that term of address or rank in con-
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nection with his teaching, speaking or
writing.

NOTE: Some agencies may have policies re-
quiring advance agency review, clearance, or
approval of certain speeches, books, articles
or similar products to determine whether the
product contains an appropriate disclaimer,
discloses nonpublic information, or other-
wise complies with this section.

Example 1: A meteorologist employed with
the National Oceanic and Atmospheric Ad-
ministration is asked by a local university
to teach a graduate course on hurricanes.
The university may include the meteorolo-
gist’s Government title and position to-
gether with other information about his edu-
cation and previous employment in course
materials setting forth biographical data on
all teachers involved in the graduate pro-
gram. However, his title or position may not
be used to promote the course, for example,
by featuring the meteorologist’s Government
title, Senior Meteorologist, NOAA, in bold
type under his name. In contrast, his title
may be used in this manner when the mete-
orologist is authorized by NOAA to speak in
his official capacity.

Example 2: A doctor just employed by the
Centers for Disease Control has written a
paper based on his earlier independent re-
search into cell structures. Incident to the
paper’s publication in the Journal of the
American Medical Association, the doctor
may be given credit for the paper, as Dr. M.
Wellbeing, Associate Director, Centers for
Disease Control, provided that the article
also contains a disclaimer, concurred in by
the CDC, indicating that the paper is the re-
sult of the doctor’s independent research and
does not represent the findings of the CDC.

Example 3: An employee of the Federal De-
posit Insurance Corporation has been asked
to give a speech in his private capacity,
without compensation, to the annual meet-
ing of a committee of the American Bankers
Association on the need for banking reform.
The employee may be described in his intro-
duction at the meeting as an employee of the
Federal Deposit Insurance Corporation pro-
vided that other pertinent biographical de-
tails are mentioned as well.

[67 FR 35042, Aug. 7, 1992; 57 FR 48557, Oct. 27,
1992, as amended at 62 FR 48748, Sept. 17,
1997; 656 FR 536562, Sept. 5, 2000; 66 FR 59674,
Nov. 30, 2001]

§2635.808 Fundraising activities.

An employee may engage in fund-
raising only in accordance with the re-
strictions in part 950 of this title on
the conduct of charitable fundraising
in the Federal workplace and in ac-
cordance with paragraphs (b) and (c) of
this section.
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(a) Definitions. For purposes of this
section: (1) Fundraising means the rais-
ing of funds for a nonprofit organiza-
tion, other than a political organiza-
tion as defined in 26 U.S.C. 527(e),
through:

(i) Solicitation of funds or sale of
items; or

(ii) Participation in the conduct of an
event by an employee where any por-
tion of the cost of attendance or par-
ticipation may be taken as a charitable
tax deduction by a person incurring
that cost.

(2) Participation in the conduct of an
event means active and visible partici-
pation in the promotion, production, or
presentation of the event and includes
serving as honorary chairperson, sit-
ting at a head table during the event,
and standing in a reception line. The
term does not include mere attendance
at an event provided that, to the em-
ployee’s knowledge, his attendance is
not used by the nonprofit organization
to promote the event. While the term
generally includes any public speaking
during the event, it does not include
the delivery of an official speech as de-
fined in paragraph (a)(3) of this section
or any seating or other participation
appropriate to the delivery of such a
speech. Waiver of a fee for attendance
at an event by a participant in the con-
duct of that event does not constitute
a gift for purposes of subpart B of this
part.

NoOTE: This section does not prohibit fund-
raising for a political party, candidate for
partisan political office, or partisan political
group. However, there are statutory restric-
tions that apply to political fundraising. For
example, under the Hatch Act Reform
Amendments of 1993, at 5 U.S.C. 7323(a), em-
ployees may not knowingly solicit, accept,
or receive a political contribution from any
person, except under limited circumstances.
In addition, employees are prohibited by 18
U.S.C. 607 from soliciting or receiving polit-
ical contributions in Federal offices, and, ex-
cept as permitted by the Hatch Act Reform
Amendments, are prohibited by 18 U.S.C. 602
from knowingly soliciting political contribu-
tions from other employees.

Example 1: The Secretary of Transportation
has been asked to serve as master of cere-
monies for an All-Star Gala. Tickets to the
event cost $150 and are tax deductible as a
charitable donation, with proceeds to be do-
nated to a local hospital. By serving as mas-
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ter of ceremonies, the Secretary would be
participating in fundraising.

(3) Official speech means a speech
given by an employee in his official ca-
pacity on a subject matter that relates
to his official duties, provided that the
employee’s agency has determined that
the event at which the speech is to be
given provides an appropriate forum
for the dissemination of the informa-
tion to be presented and provided that
the employee does not request dona-
tions or other support for the nonprofit
organization. Subject matter relates to
an employee’s official duties if it fo-
cuses specifically on the employee’s of-
ficial duties, on the responsibilities,
programs, or operations of the employ-
ee’s agency as described in
§2635.807(a)(2)(1)(E), or on matters of
Administration policy on which the
employee has been authorized to speak.

Example 1: The Secretary of Labor is in-
vited to speak at a banquet honoring a dis-
tinguished labor leader, the proceeds of
which will benefit a nonprofit organization
that assists homeless families. She devotes a
major portion of her speech to the Adminis-
tration’s Points of Light initiative, an effort
to encourage citizens to volunteer their time
to help solve serious social problems. Be-
cause she is authorized to speak on Adminis-
tration policy, her remarks at the banquet
are an official speech. However, the Sec-
retary would be engaged in fundraising if she
were to conclude her official speech with a
request for donations to the nonprofit orga-
nization.

Example 2: A charitable organization is
sponsoring a two-day tennis tournament at a
country club in the Washington, DC area to
raise funds for recreational programs for
learning disabled children. The organization
has invited the Secretary of Education to
give a speech on federally funded special edu-
cation programs at the awards dinner to be
held at the conclusion of the tournament and
a determination has been made that the din-
ner is an appropriate forum for the par-
ticular speech. The Secretary may speak at
the dinner and, under §2635.204(g)(1), he may
partake of the meal provided to him at the
dinner.

(4) Personally solicit means to request
or otherwise encourage donations or
other support either through person-to-
person contact or through the use of
one’s name or identity in correspond-
ence or by permitting its use by others.
It does not include the solicitation of
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funds through the media or through ei-
ther oral remarks, or the contempora-
neous dispatch of like items of mass-
produced correspondence, if such re-
marks or correspondence are addressed
to a group consisting of many persons,
unless it is known to the employee
that the solicitation is targeted at sub-
ordinates or at persons who are prohib-
ited sources within the meaning of
§2635.203(d). It does not include behind-
the-scenes assistance in the solicita-
tion of funds, such as drafting cor-
respondence, stuffing envelopes, or ac-
counting for contributions.

Example 1: An employee of the Department
of Energy who signs a letter soliciting funds
for a local private school does not “person-
ally solicit” funds when 500 copies of the let-
ter, which makes no mention of his DOE po-
sition and title, are mailed to members of
the local community, even though some indi-
viduals who are employed by Department of
Energy contractors may receive the letter.

(b) Fundraising in an official capacity.
An employee may participate in fund-
raising in an official capacity if, in ac-
cordance with a statute, Executive
order, regulation or otherwise as deter-
mined by the agency, he is authorized
to engage in the fundraising activity as
part of his official duties. When author-
ized to participate in an official capac-
ity, an employee may use his official
title, position and authority.

Example 1: Because participation in his of-
ficial capacity is authorized under part 950 of
this title, the Secretary of the Army may
sign a memorandum to all Army personnel
encouraging them to donate to the Combined
Federal Campaign.

(c) Fundraising in a personal capacity.
An employee may engage in fund-
raising in his personal capacity pro-
vided that he does not:

(1) Personally solicit funds or other
support from a subordinate or from any
person:

(i) Known to the employee, if the em-
ployee is other than a special Govern-
ment employee, to be a prohibited
source within the meaning of
§2635.203(d); or

(ii) Known to the employee, if the
employee is a special Government em-
ployee, to be a prohibited source within
the meaning of §2635.203(d)(4) that is a
person whose interests may be substan-
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tially affected by performance or non-
performance of his official duties;

(2) Use or permit the use of his offi-
cial title, position or any authority as-
sociated with his public office to fur-
ther the fundraising effort, except that
an employee who is ordinarily ad-
dressed using a general term of ad-
dress, such “The Honorable,” or a rank,
such as a military or ambassadorial
rank, may use or permit the use of that
term of address or rank for such pur-
poses; or

(3) Engage in any action that would
otherwise violate this part.

Example 1: A nonprofit organization is
sponsoring a golf tournament to raise funds
for underprivileged children. The Secretary
of the Navy may not enter the tournament
with the understanding that the organiza-
tion intends to attract participants by offer-
ing other entrants the opportunity, in ex-
change for a donation in the form of an entry
fee, to spend the day playing 18 holes of golf
in a foursome with the Secretary of the
Navy.

Example 2: An employee of the Merit Sys-
tems Protection Board may not use the
agency’s photocopier to reproduce fund-
raising literature for her son’s private
school. Such use of the photocopier would
violate the standards at §2635.704 regarding
use of Government property.

Example 3: An Assistant Attorney General
may not sign a letter soliciting funds for a
homeless shelter as “John Doe, Assistant At-
torney General.” He also may not sign a let-
ter with just his signature, “John Doe,” solic-
iting funds from a prohibited source, unless
the letter is one of many identical, mass-pro-
duced letters addressed to a large group
where the solicitation is not known to him
to be targeted at persons who are either pro-
hibited sources or subordinates.

[67 FR 35041, Aug. 7, 1992; 57 FR 48557, Oct. 27,
1992; 61 FR 50691, Sept. 27, 1996]

§2635.809 Just financial obligations.

Employees shall satisfy in good faith
their obligations as citizens, including
all just financial obligations, espe-
cially those such as Federal, State, or
local taxes that are imposed by law.
For purposes of this section, a just fi-
nancial obligation includes any finan-
cial obligation acknowledged by the
employee or reduced to judgment by a
court. In good faith means an honest
intention to fulfill any just financial
obligation in a timely manner. In the
event of a dispute between an employee
and an alleged creditor, this section
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does not require an agency to deter-
mine the validity or amount of the dis-
puted debt or to collect a debt on the
alleged creditor’s behalf.

Subpart I—Related Statutory
Authorities

§2635.901 General.

In addition to the standards of eth-
ical conduct set forth in subparts A
through H of this part, there are a
number of statutes that establish
standards to which an employee’s con-
duct must conform. The list set forth
in §2635.902 references some of the more
significant of those statutes. It is not
comprehensive and includes only ref-
erences to statutes of general applica-
bility. While it includes references to
several of the basic conflict of interest
statutes whose standards are explained
in more detail throughout this part, it
does not include references to statutes
of more limited applicability, such as
statutes that apply only to officers and
employees of the Department of De-
fense.

§2635.902 Related statutes.

(a) The prohibition against solicita-
tion or receipt of bribes (18 U.S.C.
201(b)).

(b) The prohibition against solicita-
tion or receipt of illegal gratuities (18
U.S.C. 201(c)).

(c) The prohibition against seeking
or receiving compensation for certain
representational services before the
Government (18 U.S.C. 203).

(d) The prohibition against assisting
in the prosecution of claims against
the Government or acting as agent or
attorney before the Government (18
U.S.C. 205).

(e) The post-employment restrictions
applicable to former employees (18
U.S.C. 207, with implementing regula-
tions at parts 2637 and 2641 of this chap-
ter).

(f) The prohibition on certain former
agency officials’ acceptance of com-
pensation from a contractor (41 U.S.C.
423(d)).

(g) The prohibition against partici-
pating in matters affecting an employ-
ee’s own financial interests or the fi-
nancial interests of other specified per-
sons or organizations (18 U.S.C. 208).

§2635.902

(h) The actions required of certain
agency officials when they contact, or
are contacted by, offerors or bidders re-
garding non-Federal employment (41
U.S.C. 423(¢)).

(i) The prohibition against receiving
salary or any contribution to or sup-
plementation of salary as compensa-
tion for Government service from a
source other than the United States (18
U.S.C. 209).

(j) The prohibition against gifts to
superiors (b U.S.C. 7351).

(k) The prohibition against solicita-
tion or receipt of gifts from specified
prohibited sources (5 U.S.C. 7353).

(1) The prohibition against fraudulent
access and related activity in connec-
tion with computers (18 U.S.C. 1030).

(m) The provisions governing receipt
and disposition of foreign gifts and
decorations (b U.S.C. 7342).

(n) [Reserved]

(0) The prohibitions against certain
political activities (b TU.S.C. 7321
through 7326 and 18 U.S.C. 602, 603, 606
and 607).

(p) The prohibitions against dis-
loyalty and striking (b U.S.C. 7311 and
18 U.S.C. 1918).

(a) The general prohibition (18 U.S.C.
219) against acting as the agent of a
foreign principal required to register
under the Foreign Agents Registration
Act (22 U.S.C. 611 through 621).

(r) The prohibition against employ-
ment of a person convicted of partici-
pating in or promoting a riot or civil
disorder (b U.S.C. 7313).

(s) The prohibition against employ-
ment of an individual who habitually
uses intoxicating beverages to excess (b
U.S.C. 7352).

(t) The prohibition against misuse of
a Government vehicle (31 U.S.C. 1344).

(u) The prohibition against misuse of
the franking privilege (18 U.S.C. 1719).

(v) The prohibition against fraud or
false statements in a Government mat-
ter (18 U.S.C. 1001).

(w) The prohibition against con-
cealing, mutilating or destroying a
public record (18 U.S.C. 2071).

(x) The prohibition against counter-
feiting or forging transportation re-
quests (18 U.S.C. 508).

(y) The restrictions on disclosure of
certain sensitive Government informa-
tion under the Freedom of Information
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