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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, January 1, 2011), consult the “List of CFR Sections Affected (LSA),”
which is issued monthly, and the “Cumulative List of Parts Affected,” which ap-
pears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published
in eleven separate volumes. For the period beginning January 1, 2001, a “List
of CFR Sections Affected” is published at the end of each CFR volume.

“[RESERVED]” TERMINOLOGY

The term “[Reserved]” is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a “[Reserved]” loca-
tion at any time. Occasionally “[Reserved]” is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of “Title 3—The President” is carried within that volume.
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The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the “Contents” entries in the daily Federal Register.

A List of CFR Sections Affected (ILLSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 202-
512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Printing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Printing Office. Phone 202-512-1800, or 866-512-1800
(toll-free). E-mail, gpo@custhelp.com.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

RAYMOND A. MOSLEY,
Director,

Office of the Federal Register.
January 1, 2011.
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THIS TITLE

Title 5—ADMINISTRATIVE PERSONNEL is composed of three volumes. The parts
in these volumes are arranged in the following order: Parts 1-699, 700-1199 and
part 1200-end. The contents of these volumes represent all current regulations
codified under this title of the CFR as of January 1, 2011.

For this volume, Cheryl E. Sirofchuck was Chief Editor. The Code of Federal
Regulations publication program is under the direction of Michael L. White, as-
sisted by Ann Worley.
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(This book contains parts 1 to 699)

NoTE: Title 5 of the United States Code was revised and enacted into positive law by Pub.
L. 89-554, Sept. 6, 1966. New citations for obsolete references to sections of 5 U.S.C. appearing
in this volume may be found in a redesignation table under Title 5, Government Organization
and Employees, United States Code.
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SUBCHAPTER A—CIVIL SERVICE RULES

PART 1—COVERAGE AND
DEFINITIONS (RULE )

Sec.

1.1 Positions and employees affected by the
rules in this subchapter.

1.2 Extent of the competitive service.

1.3 Definitions.

1.4 Extent of the excepted service.

AUTHORITY: 5 U.S.C. 3301, 3302.

SOURCE: 28 FR 10022, Sept. 14, 1963, unless
otherwise noted.

§1.1 Positions and employees affected
by the rules in this subchapter.

The rules in this subchapter shall
apply to all positions in the competi-
tive service and to all incumbents of
such positions. Except as expressly pro-
vided in the rule concerned, the rules
in this subchapter shall not apply to
positions and employees in the ex-
cepted service.

§1.2 Extent of the competitive service.

The competitive service shall in-
clude: (a) All civilian positions in the
executive branch of the Government
unless specifically excepted therefrom
by or pursuant to statute or by the Of-
fice of Personnel Management (here-
after referred to in this subchapter as
OPM) under §6.1 of this subchapter;
and (b) all positions in the legislative
and judicial branches of the Federal
Government and in the Government of
the District of Columbia which are spe-
cifically made subject to the civil serv-
ice laws by statute. OPM is authorized
and directed to determine finally
whether a position is in the competi-
tive service.

§1.3 Definitions.

As used in the rules in this sub-
chapter:

(a) Competitive service shall have the
same meaning as the words “classified
service”, or “classified (competitive)
service”, or “classified civil service” as
defined in existing statutes and execu-
tive orders.

(b) Competitive position shall mean a
position in the competitive service.

(c) Competitive status shall mean basic
eligibility to be noncompetitively se-
lected to fill a vacancy in a competi-
tive position. A competitive status
shall be acquired by career-conditional
or career appointment through open
competitive examination upon satis-
factory completion of a probationary
period, or may be granted by statute,
executive order, or the Civil Service
Rules without competitive examina-
tion. A person with competitive status
may be promoted, transferred, reas-
signed, reinstated, or demoted without
taking an open competitive examina-
tion, subject to the conditions pre-
scribed by the Civil Service Rules and
Regulations.

(d) An employee shall be considered
as being in the competitive service
when he has a competitive status and
occupies a competitive position unless
he is serving under a temporary ap-
pointment: Provided, that an employee
who is in the competitive service at the
time his position is first listed under
Schedule A, B, or C shall be considered
as continuing in the competitive serv-
ice as long as he continues to occupy
such position.

(e) Tenure shall mean the period of
time an employee may reasonably ex-
pect to serve under his current ap-
pointment. Tenure shall be granted and
governed by the type of appointment
under which an employee is currently
serving without regard to whether he
has a competitive status or whether his
appointment is to a competitive posi-
tion or an excepted position.

§1.4 Extent of the excepted service.

(a) The excepted service shall include
all civilian positions in the executive
branch of the Government which are
specifically excepted from the require-
ments of the Civil Service Act or from
the competitive service by or pursuant
to statute or by OPM under §6.1 of this
subchapter.

(b) Ezxcepted service shall have the
same meaning as the words “unclassi-
fied service”, or “unclassified civil serv-
ice”, or “positions outside the competi-
tive civil service” as used in existing
statutes and executive orders.
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(c) Ezxcepted position shall have the
same meaning as “unclassified posi-
tion”, or “position excepted by law”, or
“position excepted by executive order”,
or “position excepted by Civil Service
Rule”, or “position outside the competi-
tive service” as used in existing stat-
utes and Executive orders.

PART 2—APPOINTMENT THROUGH
THE COMPETITIVE SYSTEM (RULE II)

Sec.

2.1 Competitive examinations and eligible
registers.

2.2 Appointments.

2.3 Apportionment.

2.4 Probationary period.

AUTHORITY: 5 U.S.C. 3301, 3302.

SOURCE: 28 FR 10023, Sept. 14, 1963, unless
otherwise noted.

§2.1 Competitive examinations and el-
igible registers.

(a) OPM shall be responsible for open
competitive examinations for admis-
sion to the competitive service which
will fairly test the relative capacity
and fitness of the persons examined for
the position to be filled. OPM is au-
thorized to establish standards with re-
spect to citizenship, age, education,
training and experience, suitability,
and physical and mental fitness, and
for residence or other requirements
which applicants must meet to be ad-
mitted to or rated in examinations.

(b) In addition to the names of per-
sons who qualify in competitive exami-
nations, the names of persons who have
lost eligibility on a career or career-
conditional register because of service
in the armed forces, and the names of
persons who lost opportunity for cer-
tification or who have served under ca-
reer or career-conditional appointment
when OPM determines that they should
be given certification, may also be en-
tered at such places on appropriate reg-
isters and under such conditions as
OPM may prescribe.

(c) Whenever the Office of Personnel
Management (1) is unable to certify a
sufficient number of names to permit
the appointing officer to consider three
eligibles for appointment to a fourth-
class postmaster position in accord-
ance with the regular procedure, or (2)
finds that a particular rate of com-

5 CFR Ch. | (1-1-11 Edition)

pensation for fourth-class postmaster
positions is too low to warrant regular
competitive examinations for such po-
sitions, it may authorize appointment
to any such position or positions in ac-
cordance with such procedure as may
be prescribed by OPM. Persons ap-
pointed under this paragraph may ac-
quire competitive status subject to sat-
isfactory completion of a probationary
period prescribed by OPM.

§2.2 Appointments.

(a) OPM shall establish and admin-
ister a career-conditional appointment
system for positions subject to com-
petitive examinations which will per-
mit adjustment of the career service to
necessary fluctuations in Federal em-
ployment, and provide an equitable and
orderly system for stabilizing the Fed-
eral work force. A competitive status
shall be acquired by a career-condi-
tional appointee upon satisfactory
completion of a probationary period,
but the appointee shall have career-
conditional tenure for a period of serv-
ice to be prescribed by regulation of
OPM. When an employee has completed
the required period of service his ap-
pointment shall be converted to a ca-
reer appointment without time limita-
tion: Provided, That his career-condi-
tional appointment shall not be con-
verted to a career appointment if the
limitation on the number of permanent
employees in the Federal civil service
established under paragraph (b) of this
section would be exceeded thereby.
Persons selected from competitive civil
service registers for other than tem-
porary appointment shall be given ca-
reer-conditional appointments: Pro-
vided, That career appointments shall
be given to the following classes of eli-
gibles:

(1) Persons whose appointments are
required by statute to be made on a
permanent basis;

(2) Employees serving under career
appointments at the time of selection
from such registers;

(3) Former employees who have eligi-
bility for career appointments upon re-
instatement; and

(4) To the extent permitted by law,
persons appointed to positions in the
field service of the U.S. Postal Service
for which salary rates are fixed by the
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act of July 6, 1945, 59 Stat. 435, as here-
tofore or hereafter amended and sup-
plemented.

(b) Under the career-conditional ap-
pointment system there shall be a
limit on the number of permanent em-
ployees in the Federal civil service
which shall be the ceiling established
by section 1310 of the Supplemental Ap-
propriation Act, 1952 (65 Stat. 757), as
amended. In the event section 1310,
supra, is repealed, OPM is authorized
to fix such limitation on the number of
permanent employees in the Federal
civil service as it finds necessary to
meet the needs of the service.

(c) OPM may determine the types,
duration, and conditions of indefinite
and temporary appointments, and may
prescribe the method for replacing per-
sons holding such appointments.

§2.3 Apportionment.

Subject to such modifications as
OPM finds to be necessary in the inter-
est of good administration, appoint-
ments to positions in agencies’ head-
quarters offices which are located with-
in the metropolitan area of Wash-
ington, DC, shall be made so as to
maintain the apportionment of ap-
pointments among the several States,
Territories, and the District of Colum-
bia upon the basis of population.

§2.4 Probationary period.

Persons selected from registers of eli-
gibles for career or career-conditional
appointment and employees promoted,
transferred, or otherwise assigned, for
the first time, to supervisory or mana-
gerial positions shall be required to
serve a probationary period under
terms and conditions prescribed by the
Office.

[45 FR 4337, Jan. 22, 1980]

PART 3—NONCOMPETITIVE
ACQUISITION OF STATUS (RULE III)

Sec.

3.1 Classes of persons who may noncompeti-
tively acquire status.

3.2 Appointments without competitive ex-
amination in rare cases.

3.3 Conversion of appointments.

AUTHORITY: 5 U.S.C. 3301, 3302.

§3.1

SOURCE: 28 FR 10023, Sept. 14, 1963, unless
otherwise noted.

§3.1 Classes of persons who may non-
competitively acquire status.

(a) Upon recommendation by the
agency concerned, and subject to such
noncompetitive examination, time lim-
its, or other requirements as OPM may
prescribe the following classes of per-
sons may acquire a competitive status
without competitive examination:

(1) A person holding a permanent po-
sition when it is placed in the competi-
tive service by statute or executive
order or is otherwise made subject to
competitive examination.

(2) A disabled veteran who, in a man-
ner satisfactory to OPM, has completed
a course of training in the executive
branch of the Government prescribed
by the Administrator of Veterans’ Af-
fairs in accordance with the act of
March 24, 1943 (57 Stat. 43).

(3) An employee who has served at
least two years in the immediate office
of the President or on the White House
Staff and who is transferred to a com-
petitive position at the request of an
agency.

(4) An employee who was serving
when his name was reached for certifi-
cation on a civil service register appro-
priate for the position in which he was
serving: Provided, That the rec-
ommendation for competitive status is
made prior to expiration of the register
on which his name appears or is made
during a period of continuous service
since his name was reached: Provided
further, That the register was being
used for appointments conferring com-
petitive status at the time his name
was reached.

(b) Upon recommendation by the em-
ploying agency, and subject to such re-
quirements as the Office of Personnel
Management may prescribe, the fol-
lowing classes of handicapped employ-
ees may acquire competitive status
without competitive examination:

(1) A severely physically handicapped
employee who completes at least two
years of satisfactory service in a posi-
tion excepted from the competitive
service.

(2) A mentally retarded employee
who completes at least two years of
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satisfactory service in a position ex-
cepted from the competitive service.

(3) An employee with a psychiatric
disability who completes at least 2
years of satisfactory service in a posi-
tion excepted from the competitive
service.

[28 FR 10023, Sept. 14, 1963, as amended by
E.O. 12125, 3 CFR, 1979 Comp., p. 375; 656 FR
41868, July 7, 2000]

§3.2 Appointments without competi-
tive examination in rare cases.

Subject to receipt of satisfactory evi-
dence of the qualifications of the per-
son to be appointed, OPM may author-
ize an appointment in the competitive
service without competitive examina-
tion whenever it finds that the duties
or compensation of the position are
such, or that qualified persons are so
rare, that, in the interest of good civil-
service administration, the position
cannot be filled through open competi-
tive examination. Any person here-
tofore or hereafter appointed under
this section shall acquire a competitive
status upon completion of at least one
year of satisfactory service and compli-
ance with such requirements as OPM
may prescribe. Detailed statements of
the reasons for the noncompetitive ap-
pointments made under this section
shall be published in OPM’s annual re-
ports.

§3.3 Conversion of appointments.

Any person who acquires a competi-
tive status under this part shall have
his appointment converted to career-
conditional appointment unless he
meets the service requirement for ca-
reer appointment prescribed under
§2.2(a) of this subchapter.

PART 4—PROHIBITED PRACTICES
(RULE IV)

Sec.

4.1 Prohibition against political activity.

4.2 Prohibition against racial, political or
religious discrimination.

4.3 Prohibition against securing withdrawal
from competition.

AUTHORITY: 5 U.S.C. 3301, 3302.
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§4.1 Prohibition against political ac-
tivity.

No person employed in the executive
branch of the Federal Government, or
any agency or department thereof,
shall use his official authority or influ-
ence for the purpose of interfering with
an election or affecting the result
thereof. No person occupying a position
in the competitive service shall take
any active part in political manage-
ment or in political campaigns, except
as may be provided by or pursuant to
statute. All such persons shall retain
the right to vote as they may choose
and to express their opinions on all po-
litical subjects and candidates.

[28 FR 10024, Sept. 14, 1963]

§4.2 Prohibition against racial, polit-
ical or religious discrimination.

No person employed in the executive
branch of the Federal Government who
has authority to take or recommend
any personnel action with respect to
any person who is an employee in the
competitive service or any eligible or
applicant for a position in the competi-
tive service shall make any inquiry
concerning the race, political affili-
ation, or religious beliefs of any such
employee, eligible, or applicant. All
disclosures concerning such matters
shall be ignored, except as to such
membership in political parties or or-
ganizations as constitutes by law a dis-
qualification for Government employ-
ment. No discrimination shall be exer-
cised, threatened, or promised by any
person in the executive branch of the
Federal Government against or in
favor of any employee in the competi-
tive service, or any eligible or appli-
cant for a position in the competitive
service because of his race, political af-
filiation, or religious beliefs, except as
may be authorized or required by law.

[28 FR 10024, Sept. 14, 1963]
§4.3 Prohibition against securing
withdrawal from competition.

No person shall influence another
person to withdraw from competition
for any position in the competitive
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service for the purpose of either im-
proving or injuring the prospects of
any applicant for appointment.

[28 FR 10024, Sept. 14, 1963, as amended at 45
FR 4337, Jan. 22, 1980]

PART 5—REGULATIONS, INVES-
TIGATION, AND ENFORCEMENT
(RULE V)

Sec.
5.1
5.2
5.3
5.4

AUTHORITY: 5 U.S.C. 3301, 3302; E.O. 12107.

SOURCE: 45 FR 4337, Jan. 22, 1980, unless
otherwise noted.

Civil Service regulations.
Investigation and evaluations.
Enforcement.

Information and testimony.

§5.1 Civil Service regulations.

The Director, Office of Personnel
Management, shall promulgate and en-
force regulations necessary to carry
out the provisions of the Civil Service
Act and the Veterans’ Preference Act,
as reenacted in title 5, United States
Code, the Civil Service Rules, and all
other statutes and Executive orders
imposing responsibilities on the Office.
The Director is authorized, whenever
there are practical difficulties and un-
necessary hardships in complying with
the strict letter of the regulation, to
grant a variation from the strict letter
of the regulation if such a variation is
within the spirit of the regulations,
and the efficiency of the Government
and the integrity of the competitive
service are protected and promoted.
Whenever a variation is granted the Di-
rector shall note the official record to
show:

(a) The particular practical difficulty
or hardship involved, (b) what is per-
mitted in place of what is required by
regulations, (c) the circumstances
which protect or promote the effi-
ciency of the Government and the in-
tegrity of the competitive service, and
(d) a statement limiting the applica-
tion of the variation to the continu-
ation of the conditions which gave rise
to it. Like variations shall be granted
whenever like conditions exist. All
such decisions and information con-
cerning variations noted in the official
record shall be published promptly in a
Federal Personnel Manual Letter or
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Bulletin and in the Director’s next an-
nual report.

§5.2 Investigation and evaluations.

The Director may secure effective
implementation of the civil service
laws, rules, and regulations, and all Ex-
ecutive orders imposing responsibil-
ities on the Office by:

(a) Investigating the qualifications
and suitability of applicants for posi-
tions in the competitive service. The
Director may require appointments to
be made subject to investigation to en-
able the Director to determine, after
appointment, that the requirements of
law or the civil service rules and regu-
lations have been met.

(b) Evaluating the effectiveness of:
(1) Personnel policies, programs, and
operations of Executive and other Fed-
eral agencies subject to the jurisdic-
tion of the Office, including their effec-
tiveness with regard to merit selection
and employee development; (2) agency
compliance with and enforcement of
applicable laws, rules, regulations and
office directives; and (3) agency per-
sonnel management evaluation sys-
tems.

(c) Investigating, or directing an
agency to investigate and report on,
apparent violations of applicable laws,
rules, regulations, or directives requir-
ing corrective action, found in the
course of an evaluation.

[45 FR 4337, Jan. 22, 1980, as amended by E.O.
13197, 66 FR 7853, Jan. 25, 2001]

§5.3 Enforcement.

(a) The Director is authorized to en-
sure enforcement of the civil service
laws, rules, and regulations, and all ap-
plicable Executive orders, by:

(1) Instructing an agency to separate
or take other action against an em-
ployee serving an appointment subject
to investigation when the Director
finds that the employee is disqualified
for Federal employment. Where the
employee or the agency appeals the Di-
rector’s finding that a separation or
other action is necessary, the Director
may instruct the agency as to whether
or not the employee should remain on
duty and continue to receive pay pend-
ing adjudication of the appeal: Pro-
vided, That when an agency separates
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or takes other action against an em-
ployee pursuant to the Director’s in-
structions, and the Director, on the
basis of new evidence, subsequently re-
verses the initial decision as to the em-
ployee’s qualifications and suitability,
the agency shall, upon request of the
Director, restore the employee to duty
or otherwise reverse any action taken.

(2) Reporting the results of evalua-
tion or investigations to the head of
the agency concerned with instructions
for any corrective action necessary, in-
cluding cancellation of personnel ac-
tions where appropriate. The Director’s
findings resulting from evaluations or
investigations are binding unless
changed as a result of agency evidence
and arguments against them. If, during
the course of any evaluation or inves-
tigation under this section, the Direc-
tor finds evidence of matters which
come within the investigative and
prosecutorial jurisdiction of the Spe-
cial Counsel of the Merit Systems Pro-
tection Board, the Director shall refer
this evidence to the Special Counsel for
appropriate disposition.

(b) Whenever the Director issues spe-
cific instructions as to separation or
other corrective action with regard to
an employee, including cancellation of
a personnel action, the head of the
agency concerned shall comply with
the Director’s instructions.

(c) If the agency head fails to comply
with the specific instructions of the Di-
rector as to separation or other correc-
tive action with regard to an employee,
including cancellation of a personnel
action, the Director may certify to the
Comptroller General of the TUnited
States the agency’s failure to act to-
gether with such additional informa-
tion as the Comptroller General may
require, and shall furnish a copy of
such certification to the head of the
agency concerned. The individual with
respect to whom such separation or
other corrective action was instructed
shall be entitled thereafter to no pay
or only to such pay as appropriate to
effectuate the Director’s instructions.

§5.4 Information and testimony.

When required by the Office, the
Merit Systems Protection Board, or
the Special Counsel of the Merit Sys-
tems Protection Board, or by author-
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ized representatives of these bodies,
agencies shall make available to them,
or to their authorized representatives,
employees to testify in regard to mat-
ters inquired of under the civil service
laws, rules, and regulations, and
records pertinent to these matters. All
such employees, and all applicants or
eligibles for positions covered by these
rules, shall give to the Office, the Merit
Systems Protection Board, the Special
Counsel, or to their authorized rep-
resentatives, all information, testi-
mony, documents, and material in re-
gard to the above matters, the disclo-
sure of which is not otherwise prohib-
ited by law or regulation. These em-
ployees, applicants, and eligibles shall
sign testimony given under oath or af-
firmation before an officer authorized
by law to administer oaths. Employees
are performing official duty when tes-
tifying or providing evidence pursuant
to this section.

PART 6—EXCEPTIONS FROM THE
COMPETITIVE SERVICE (RULE V1)

Sec.

6.1 Authority to except positions from the
competitive service.

Schedules of excepted positions.

Method of filling excepted positions and
status of incumbents.

Removal of incumbents of excepted posi-
tions.

Assignment of excepted employees.
Revocation of exceptions.

Movement of persons between the civil
service system and other merit systems.
6.8 Specified exceptions.

AUTHORITY: 5 U.S.C. 3301, 3302.

SOURCE: 28 FR 10025, Sept. 14, 1963, unless
otherwise noted.

6.2
6.3

6.4

6.5
6.6
6.7

§6.1 Authority to except positions
from the competitive service.

(a) OPM may except positions from
the competitive service when it deter-
mines that (A) appointments thereto
through competitive examination are
not practicable, or (B) recruitment
from among students attending quali-
fying educational institutions or indi-
viduals who have recently completed
qualifying educational programs can
better be achieved by devising addi-
tional means for recruiting and assess-
ing candidates that diverge from the
processes generally applicable to the
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competitive service. These positions
shall be listed in OPM’s annual report
for the fiscal year in which the excep-
tions are made.

(b) OPM shall decide whether the du-
ties of any particular position are such
that it may be filled as an excepted po-
sition under the appropriate schedule.

(c) Notice of OPM’s decision granting
authority to make appointments to an
excepted position under the appro-
priate schedule shall be published in
the FEDERAL REGISTER.

[28 FR 10025, Sept. 14, 1963, as amended by
E.O. 11315, 3 CFR, 1966-1970 Comp., p. 597; E.O.
12043, 43 FR 9773, Mar. 10, 1978; E.O. 13562, 75
FR 82587, Dec. 30, 2010]

§6.2 Schedules of excepted positions.

OPM shall list positions that it
excepts from the competitive service in
Schedules A, B, C, and D, which sched-
ules shall constitute parts of this rule,
as follows:

Schedule A. Positions other than those of a
confidential or policy-determining character
for which it is not practicable to examine
shall be listed in Schedule A.

Schedule B. Positions other than those of a
confidential or policy-determining character
for which it is not practicable to hold a com-
petitive examination shall be listed in
Schedule B. Appointments to these positions
shall be subject to such noncompetitive ex-
amination as may be prescribed by OPM.

Schedule C. Positions of a confidential or
policy-determining character shall be listed
in Schedule C.

Schedule D. Positions other than those of a
confidential or policy-determining character
for which the competitive service require-
ments make impracticable the adequate re-
cruitment of sufficient numbers of students
attending qualifying educational institu-
tions or individuals who have recently com-
pleted qualifying educational programs.
These positions, which are temporarily
placed in the excepted service to enable more
effective recruitment from all segments of
society by using means of recruiting and as-
sessing candidates that diverge from the
rules generally applicable to the competitive
service, shall be listed in Schedule D.

[E.0. 13562, 75 FR 82587, Dec. 30, 2010]

§6.3 Method of filling excepted posi-
tions and status of incumbents.

(a) The head of an agency may fill ex-
cepted positions by the appointment of
persons without civil service eligibility
or competitive status and such persons
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shall not acquire competitive status by
reason of such appointment: Provided,
That OPM, in its discretion, may by
regulation prescribe conditions under
which excepted positions may be filled
in the same manner as competitive po-
sitions are filled and conditions under
which persons so appointed may ac-
quire a competitive status in accord-
ance with the Civil Service Rules and
Regulations.

(b) To the extent permitted by law
and the provisions of this part, ap-
pointments and position changes in the
excepted service shall be made in ac-
cordance with such regulations and
practices as the head of the agency
concerned finds necessary.

§6.4 Removal of incumbents of ex-
cepted positions.

Except as may be required by stat-
ute, the Civil Service Rules and Regu-
lations shall not apply to removals
from positions listed in Schedules A, C,
or D or from positions excepted from
the competitive service by statute. The
Civil Service Rules and Regulations
shall apply to removals from positions
listed in Schedule B of persons who
have competitive status.

[28 FR 10025, Sept. 14, 1963, as amended by
E.O. 13562, 75 FR 82587, Dec. 30, 2010]

§6.5 Assignment of excepted employ-
ees.

No person who is serving under an ex-
cepted appointment shall be assigned
to the work of a position in the com-
petitive service without prior approval
of OPM.

§6.6 Revocation of exceptions.

OPM may remove any position from
or may revoke in whole or in part any
provision of Schedule A, B, C, or D. No-
tice of OPM’s decision making these
changes shall be published in the FED-
ERAL REGISTER.

[E.O. 11315, 3 CFR, 1966-1970 Comp., p. 597, as
amended by E.O. 12043, 43 FR 9773, Mar. 10,
1978; E.O. 13562, 75 FR 82587, Dec. 30, 2010]

§6.7 Movement of persons between the
civil service system and other merit
systems.

Whenever OPM and any Federal
agency having an established merit
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system determine it to be in the inter-
est of good administration and con-
sistent with the intent of the civil
service laws and any other applicable
laws, they may enter into an agree-
ment prescribing conditions under
which persons may be moved from one
system to the other and defining the
status and tenure that the persons af-
fected shall acquire upon such move-
ment.

§6.8 Specified exceptions.

(a) Positions in the Department of
the Interior and in the Department of
Commerce whose incumbents serve as
the principal representative of the Sec-
retary in their respective regions shall
be listed in Schedule C for grades not
exceeding grade GS-15 of the General
Schedule, and shall be designated Non-
career Executive Assignments for posi-
tions graded higher than GS-15. Incum-
bents of these positions who are, on
February 15, 1975, in the competitive
service shall not be affected by the
foregoing provisions of this section.

(b) Positions in the Community Serv-
ices Administration and ACTION
whose incumbents serve as regional di-
rector or regional administrator shall
be listed in Schedule C for grades not
exceeding GS-15 of the General Sched-
ule and shall be designated Noncareer
Executive Assignments for positions
graded higher than GS-15. Incumbents
of these positions who are, on Novem-
ber 29, 1977, in the competitive service
shall not be affected by the foregoing
provisions of this subsection.

(c) Within the Department of Agri-
culture, positions in the Agriculture
Stabilization and Conservation Service
the incumbents of which serve as State
Executive Directors and positions in
the Farmers Home Administration the
incumbents of which serve as State Di-
rectors or State Directors-at-Large
shall be listed in Schedule C for all
grades of the General Schedule.

[E.O. 11839, 40 FR 7351, Feb. 19, 1975, as
amended by E.O. 11887, 40 FR 51411, Nov. 5,
1975; E.O. 12021, 42 FR 61237, Dec. 2, 1977; 47
FR 4227, Jan. 29, 1982]
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PART 7—GENERAL PROVISIONS
(RULE VII)

Sec.

7.1 Discretion in filling vacancies.
7.2 Reemployment rights.

7.3 Citizenship.

AUTHORITY: 5 U.S.C. 3301, 3302.

SOURCE: 28 FR 10025, Sept. 14, 1963, unless
otherwise noted.

§7.1 Discretion in filling vacancies.

In his discretion, an appointing offi-
cer may fill any position in the com-
petitive service either by competitive
appointment from a civil service reg-
ister or by noncompetitive selection of
a present or former Federal employee,
in accordance with the Civil Service
Regulations. He shall exercise his dis-
cretion in all personnel actions solely
on the basis of merit and fitness and
without regard to political or religious
affiliations, marital status, or race.

§7.2 Reemployment rights.

OPM, whenever it determines it to be
necessary, shall prescribe regulations
governing the release of employees
(both within the competitive service
and the excepted service) by any agen-
cy in the executive branch of the Gov-
ernment for employment in any other
agency, and governing the establish-
ment, granting, and exercise of rights
to reemployment in the agencies from
which employees are released.

[28 FR 10025, Sept. 14, 1963. Redesignated by
E.O. 13197, 66 FR 7853, Jan. 25, 2001]

§7.3 Citizenship.

(a) No person shall be admitted to
competitive examination unless such
person is a citizen or national of the
United States.

(b) No person shall be given any ap-
pointment in the competitive service
unless such person is a citizen or na-
tional of the United States.

(c) OPM may, as an exception to this
rule and to the extent permitted by
law, authorize the appointment of
aliens to positions in the competitive
service when necessary to promote the
efficiency of the service in specific
cases or for temporary appointments.

[E.O. 11935, 41 FR 37301, Sept. 3, 1976. Redesig-
nated by E.O. 13197, 66