
664 

5 CFR Ch. I (1–1–11 Edition) § 551.216 

personnel, or hazardous materials 
worker) is considered engaged in fire 
protection activities for the purpose of 
determining possible application of 
section 7(k) of the Act as provided for 
in § 551.501(a)(1) and (5) and § 551.541 if 
the employee: 

(i) Is trained in fire suppression, has 
authority and responsibility to engage 
in fire suppression, and is employed by 
an organization with fire suppression 
as a primary mission; and 

(ii) Is engaged in the prevention, con-
trol, and extinguishment of fires or re-
sponse to emergency situations where 
life, property, or the environment is at 
risk. 

(2) Subject to the requirements of 
paragraph (c)(1) of this section, the fol-
lowing types of employees are engaged 
in fire protection activities for the pur-
pose of determining possible applica-
tion of section 7(k) of the Act: 

(i) Employees in positions properly 
classified in the Fire Protection and 
Prevention series, including any quali-
fied firefighter who is assigned to per-
form support functions (e.g., commu-
nications or dispatching functions, 
equipment maintenance or repair) or 
who is transferred to an administrative 
or supervisory position within the fire 
protection activity, except when such 
administrative or supervisory work ex-
empts the employee under executive, 
administrative, and professional con-
siderations; 

(ii) Employees in positions properly 
classified in other series, such as For-
estry Technician, for whom fire protec-
tion functions constitute substantially 
full-time assignments throughout the 
year, or for the duration of a specified 
fire season within the year; 

(iii) Temporary employees hired sole-
ly to perform fire suppression work on 
an as-needed basis; 

(iv) Members of rescue and ambu-
lance crews with fire suppression train-
ing, authority, and responsibility, who 
are part of a fire suppression organiza-
tion, as described in paragraph (c)(1)(i) 
of this section; and 

(v) Any other employee in any work-
week in which the employee performs 
fire control or suppression work for 80 
percent or more of the total hours 
worked. 

(d) Not engaged in fire protection activi-
ties. Examples of types of employees 
who are not engaged in fire protection 
activities for the purpose of applying 
section 7(k) of the Act (as provided for 
in § 551.501(a)(1) and (5) and § 551.541) in-
clude the following: 

(1) Professional engineers, engineer-
ing technicians, and similar employees 
involved in fire protection research or 
in the design and development of fire 
protection and prevention equipment 
and materials; 

(2) Employees who perform functions 
that support fire protection activities 
but who are not trained, qualified fire-
fighters eligible for reassignment to 
fire control and suppression or preven-
tion duties. Supporting functions (such 
as maintenance of fire apparatus, 
equipment, alarm systems, etc., or 
communications and dispatching work 
or preparation of records and reports) 
are included when performed by fire-
fighters but are not included when per-
formed by mechanics, communications 
systems and radio operators, clerks, or 
other employees; 

(3) Employees whose primary duties 
are not related to fire protection but 
who perform fire control or suppression 
work on an as needed basis, provided 
that the fire control or suppression 
work constitutes less than 80 percent 
of the employees’ hours of work within 
any workweek; and 

(4) Employees on rescue and ambu-
lance crews who: 

(i) Are not trained in fire suppres-
sion; 

(ii) Do not have fire suppression au-
thority and responsibility; or 

(iii) Are employed by an organiza-
tion, such as a hospital, that does not 
have fire suppression as a primary mis-
sion. 

§ 551.216 Law enforcement activities 
and 7(k) coverage for FLSA pay and 
exemption determinations. 

(a) The Office of Personnel Manage-
ment may determine that the provi-
sions of section 7(k) of the Act apply to 
certain categories of law enforcement 
employees based on appropriate fac-
tors, such as the type of premium pay-
ments they receive (see § 551.501(a)(1) 
and (5) and § 551.541). 
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(b) Law enforcement activities. Law en-
forcement activities involve work di-
rectly and primarily concerned with: 

(1) Patrol and control functions that 
include patrolling an area to enforce 
law and order and to protect the lives, 
property, and civil rights of individuals 
through the prevention and detection 
of criminal acts; responding to com-
plaints, violations, accidents, and 
emergencies; investigating for clues at 
the scene of a crime, interviewing wit-
nesses, and evaluating evidence to lo-
cate suspects; and apprehending and 
arresting persons suspected of, or 
wanted for, criminal violations under a 
statutorily prescribed arrest authority; 

(2) Executing the orders of a Federal 
court, including serving civil writs and 
criminal warrants issued by Federal 
courts; tracing and arresting persons 
wanted by warrants; and seizing and 
disposing of property under court or-
ders; 

(3) Planning and conducting inves-
tigations relating to alleged or sus-
pected violations of criminal laws, in-
cluding the arrest of suspected or 
wanted persons under a statutorily pre-
scribed arrest authority; 

(4) Security functions in a correc-
tional institution involving direct cus-
tody and safeguarding of inmates 
charged with or convicted of violations 
of criminal laws; or 

(5) Rescue and ambulance functions 
that provide the primary (i.e., the first 
called) service in connection with law 
enforcement activities described above. 

(c) Engaged in law enforcement activi-
ties. The following employees are en-
gaged in law enforcement activities for 
the purpose of determining possible ap-
plication of section 7(k) of the Act as 
provided for in § 551.501(a)(1) and (5) and 
§ 551.541: 

(1) Employees in positions properly 
classified in the Police series, and em-
ployees in positions that would be oth-
erwise classifiable in that series if cov-
ered by classification criteria of chap-
ter 51 of title 5, U.S. Code; 

(2) Employees in positions properly 
classified as Border Patrol Agents, Cus-
toms Patrol Officers, and other em-
ployees whose primary duties involve 
similar patrol and control functions 
performed for the purpose of detecting 

and apprehending persons suspected of 
violating criminal laws; 

(3) Employees in positions properly 
classified in the U.S. Marshal series; 

(4) Employees in positions properly 
classified in the Criminal Investigating 
series, and other employees performing 
criminal investigation as their primary 
duty, except as provided for in § 551.213 
(Exemption of employees receiving 
availability pay); 

(5) Employees in positions properly 
classified in the Correctional Officer 
series, Guard series, or other series, 
whose primary duty is to maintain cus-
tody of inmates of a correctional insti-
tution; and 

(6) Employees on rescue and ambu-
lance crews that provide the primary 
service in connection with law enforce-
ment functions, provided that crew 
members have received intensive train-
ing in specialized rescue and first aid 
procedures applicable to law enforce-
ment emergencies (e.g., gunshot 
wounds, riot and accident victims) and 
the crew responds to actual or poten-
tial law enforcement emergencies on a 
regular and recurring basis. 

(d) Not engaged in law enforcement ac-
tivities. The following employees are 
not engaged in law enforcement activi-
ties for the purpose of pay under sec-
tion 7(k) of the Act as provided for in 
§ 551.501(a)(1) and (5) and § 551.541: 

(1) Employees whose primary duties 
concern the protection of Government 
property from hazards such as sabo-
tage, espionage, theft, fire, or acci-
dental or willful damage and in so 
doing, control the movement of persons 
and protect the lives and property of 
persons on Government property (e.g., 
guards or other employees performing 
similar functions); 

(2) Employees who perform work con-
cerned with the determination of the 
applicability of or compliance with 
laws and regulations when the duties 
primarily involve: 

(i) Examining or inspecting products, 
premises, property, or papers of per-
sons or firms to enforce or obtain com-
pliance with laws and regulations (e.g., 
immigration and customs examining or 
inspecting; mine safety and health ex-
amining or inspecting; alcohol, tobacco 
and firearms examining or inspecting; 
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plant protection and quarantine exam-
ining or inspecting); or 

(ii) Planning and conducting inves-
tigations covering the character, prac-
tices, suitability or qualifications of 
persons or organizations seeking, 
claiming or receiving Federal benefits, 
permits, or employment (e.g., general 
investigations work); 

(3) Employees who work within cor-
rectional institutions but who do not 
have direct custody and safeguarding 
of inmates as their primary duty; and 

(4) Members of rescue or ambulance 
crews that provide those services in 
connection with law enforcement ac-
tivities only in unusual situations 
(e.g., when the primary crews are un-
available or when an emergency situa-
tion requires more crews than can be 
provided by the primary service). 

Subpart C—Minimum Wage 
Provisions 

BASIC PROVISION 

§ 551.301 Minimum wage. 
(a)(1) Except as provided in para-

graph (a)(2) of this section and § 551.311, 
an agency shall pay each of its employ-
ees wages at rates not less than the 
minimum wage specified in section 
6(a)(1) of the Act for all hours of work 
as defined in subpart D of this part. 

(2) The minimum wage provisions of 
the Act do not apply to a criminal in-
vestigator receiving availability pay 
under § 550.181. 

(b) An employee has been paid in 
compliance with the minimum wage 
provisions of this subpart if the em-
ployee’s hourly regular rate of pay, as 
defined in § 551.511(a) of this part, for 
the workweek is equal to or in excess 
of the rate specified in section 6(a)(1) of 
the Act. 

[45 FR 85664, Dec. 30, 1980, as amended at 59 
FR 66154, Dec. 23, 1994] 

SUBMINIMUM WAGE 

§ 551.311 Subminimum wage. 
An agency may, if it meets certain 

criteria published by the Office of Per-
sonnel Management, employ certain 
groups of less than fully productive 
employees (e.g., handicapped patient 
workers) at rates less than the min-

imum wage specified in section 6(a)(1) 
of the Act. 

[45 FR 85664, Dec. 30, 1980] 

Subpart D—Hours of Work 

SOURCE: 45 FR 85664, Dec. 30, 1980, unless 
otherwise noted. 

GENERAL PROVISIONS 

§ 551.401 Basic principles. 
(a) All time spent by an employee 

performing an activity for the benefit 
of an agency and under the control or 
direction of the agency is ‘‘hours of 
work.’’ Such time includes: 

(1) Time during which an employee is 
required to be on duty; 

(2) Time during which an employee is 
suffered or permitted to work; and 

(3) Waiting time or idle time which is 
under the control of an agency and 
which is for the benefit of an agency. 

(b) For an employee, as defined in 5 
U.S.C. 5541(2), hours in a paid nonwork 
status (e.g., paid leave, holidays, com-
pensatory time off, or excused ab-
sences) are ‘‘hours of work’’ under this 
part. 

(c) Hours in an unpaid nonwork sta-
tus (e.g., leave without pay, furlough, 
absence without leave) are not ‘‘hours 
of work’’ under this part. 

(d) Time that is considered hours of 
work under this part shall be used only 
to determine an employee’s entitle-
ment to minimum wages or overtime 
pay under the Act, and shall not be 
used to determine hours of work for 
pay administration under title 5, 
United States Code, or any other au-
thority. 

(e) Irregular or occasional overtime 
work performed by an employee on a 
day on which work was not scheduled 
for that employee or for which the em-
ployee is required to return to his or 
her place of employment is deemed at 
least 2 hours in duration for the pur-
pose of determining whether the em-
ployee may be entitled to overtime pay 
under this part, either in money or 
compensatory time off. 

(f) For the purpose of determining 
hours of work in excess of 8 hours in a 
day under this part, agencies shall 
credit hours of work under § 410.402 of 
this chapter, part 532 of this chapter 
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