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§534.401 Purpose.

This subpart contains the rules for
setting and adjusting rates of basic pay
and granting performance awards for
members of the Senior Executive Serv-
ice (SES), as provided by 5 U.S.C. 5382,
5383, and 5384. An agency must set and
adjust the rate of basic pay for an SES
member on the basis of the employee’s
performance and/or contribution to the
agency’s performance, as determined
by the agency through the administra-
tion of its performance management
system(s) for senior executives. These
regulations must be read in combina-
tion with applicable statutes and with
the regulations for the approval of an
SES performance management system
under 5 CFR part 430, subpart C, and
certification of an SES performance
appraisal system under 5 CFR part 430,
subpart D.

[69 FR 70362, Dec. 6, 2004]

§534.402 Definitions.

In this subpart—

Agency means an executive agency or
military department, as defined by 5
U.S.C. 105 and 102.

Authorized agency official means the
head of an agency or an official who is
authorized to act for the head of the
agency in the matter concerned. The
agency’s Inspector General is the au-
thorized agency official for senior execu-
tive positions in the Office of the In-
spector General, consistent with the
requirements in section 3(a) of the In-
spector General Act of 1978.

Outstanding performance means per-
formance that substantially exceeds
the normally high performance ex-
pected of any senior executive, as evi-
denced by exceptional accomplish-
ments or contributions to the agency’s
performance.

Performance expectations means the
critical and other performance ele-
ments and performance requirements
that constitute the senior executive
performance plans (as defined in
§430.303).

PRB means Performance Review
Board, as described in §430.310.

Rate of basic pay means the rate of
pay fixed by law or administrative ac-
tion for the senior executive, within
the established SES rate range or, in

§534.403

the case of a senior executive entitled
to pay retention, the employee’s re-
tained rate of pay, excluding any appli-
cable locality-based comparability pay-
ments under 5 U.S.C. 5304, but before
any deductions and exclusive of addi-
tional pay of any other kind.

Relative performance means the per-
formance of a senior executive with re-
spect to the performance of other sen-
ior executives, including their con-
tribution to agency performance,
where appropriate, as determined by
the application of a certified perform-
ance appraisal system under 5 CFR
part 430, subpart D.

Senior executive means a member of
the Senior Executive Service (SES)
paid under 5 U.S.C. 5383.

SES rate means a rate of basic pay
within the SES rate range assigned to
a member of the SES under §534.403(a).

SES rate range means the range of
rates of basic pay established for the
SES under 5 U.S.C. 5382 and §534.403(a).

[69 FR 70362, Dec. 6, 2004]

§534.403 SES rate range.

(a) SES rate range. (1) On the first day
of the first applicable pay period begin-
ning on or after January 1, 2004, the
minimum rate of basic pay of the SES
rate range is set at an amount equal to
the minimum rate of basic pay under 5
U.S.C. 5376 for senior-level positions
(excluding any locality-based com-
parability payment under 5 TU.S.C.
5304). The minimum rate of basic pay
for the SES rate range will increase
consistent with any increase in the
minimum rate of basic pay for senior-
level positions under 5 U.S.C. 5376. An
SES member may not receive less than
the minimum rate of the SES rate
range. Except as provided in paragraph
(a)(2) of this section, the maximum
rate of basic pay of the SES rate range
is set at the rate for level III of the Ex-
ecutive Schedule. An SES member’s
rate of basic pay must be set at one of
the rates within the SES rate range
based on the senior executive’s per-
formance and/or contribution to the
agency’s performance.

(2) The maximum rate of basic pay of
the SES rate range is set at the rate
for level II of the Executive Schedule
for senior executives in an agency who
are covered by a performance appraisal
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system that makes meaningful distinc-
tions based on relative performance, as
certified by the Office of Personnel
Management (OPM), with concurrence
by the Office of Management and Budg-
et (OMB), under 5 U.S.C. 5307(d) and 5
CFR part 430, subpart D. A senior ex-
ecutive’s rate of basic pay may not ex-
ceed the maximum rate of the applica-
ble SES rate range, except as provided
in §534.404(h)(2). The applicable max-
imum rate of basic pay for the SES
rate range will increase with any in-
crease in the rate for levels II or III of
the Executive Schedule under 5 U.S.C.
5318.

(3) Rates of basic pay higher than the
rate for level III of the Executive
Schedule but less than or equal to the
rate for level II of the Executive Sched-
ule generally are reserved for those
senior executives who have dem-
onstrated the highest levels of indi-
vidual performance and/or made the
greatest contributions to the agency’s
performance, as determined by the
agency through the administration of
its performance appraisal system for
senior executives, or, in the case of
newly-appointed senior executives,
those who possess superior leadership
or other competencies, consistent with
the agency’s strategic human capital
plan.

(b) Suspension of certification of per-
formance appraisal system. A senior ex-
ecutive whose rate of basic pay is high-
er than the rate for level IIT of the Ex-
ecutive Schedule may not suffer a re-
duction in pay because his or her agen-
cy’s applicable performance appraisal
system certification is suspended under
5 CFR 430.405(h). The senior executive
will continue to receive his or her cur-
rent SES rate and is not eligible for a
pay adjustment until the senior execu-
tive is assigned to a position that
would allow the employee to receive a
pay adjustment or until certification of
the employing agency’s applicable per-
formance appraisal system is rein-
stated under 5 CFR part 430, subpart D.
The SES rate of pay is not considered
a retained rate of pay for the purpose
of applying 5 U.S.C. 3594 and 5 CFR part
359, subpart G, or 5 U.S.C. 5363 and 5
CFR part 536, subpart C.

[69 FR 70362, Dec. 6, 2004, as amended at 70
FR 31305, May 31, 2005]
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§534.404 Setting and adjusting pay for
senior executives.

(a) Setting pay upon initial appoint-
ment to the SES. An authorized agency
official may set the rate of basic pay of
an individual at any rate within the
SES rate range upon initial appoint-
ment to the SES, subject to the limita-
tion on the maximum rate of basic pay
in §534.403(a). Rates of basic pay above
the rate for level III of the Executive
Schedule but less than or equal to the
rate for level II of the Executive Sched-
ule generally are reserved for those
newly appointed senior executives who
possess superior leadership or other
competencies, as determined by the
agency as part of its strategic human
capital plan. In setting a new senior ex-
ecutive’s rate of basic pay, an agency
must consider the nature and quality
of the individual’s experience, quali-
fications, and accomplishments as they
relate to the requirements of the SES
position, as well as the individual’s
current responsibilities.

(b) Adjusting the pay of SES members.
(1) An authorized agency official may
adjust (increase or reduce) the rate of
basic pay of a senior executive con-
sistent with the agency’s plan for set-
ting and adjusting SES rates of basic
pay under paragraph (g) of this section.

(2) A senior executive who receives
an annual summary rating of out-
standing performance must be consid-
ered for an annual pay increase, sub-
ject to the limitation on the maximum
rate of basic pay in §534.403(a).

(3) An agency may provide a pay in-
crease to allow a senior executive to
advance his or her relative position
within the SES rate range only upon a
determination by the authorized agen-
cy official that the senior executive’s
individual performance and/or con-
tributions to agency performance so
warrant. In assessing a senior execu-
tive’s performance and/or contribution
to the agency’s performance, the au-
thorized agency official may consider
such things as unique skills, qualifica-
tions, or competencies that the indi-
vidual possesses, and their significance
to the agency’s performance, as well as
the senior executive’s current respon-
sibilities. Senior executives who dem-
onstrate the highest levels of indi-
vidual performance and/or make the
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