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Administrator and the Deputy Admin-
istrator, officials designated by TSA’s
internal order on succession shall serve
as Acting Deputy Administrator and
shall perform the duties of the Admin-
istrator, except for any non-delegable
statutory and/or regulatory duties.
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Subpart A—General

SOURCE: 76 FR 22630, Apr. 22, 2011, unless
otherwise noted.

§1503.1 Scope.

This part provides information on
TSA’s investigative and enforcement
procedures.
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§1503.3 Reports by the public of secu-
rity problems, deficiencies, and
vulnerabilities.

This section prescribes the reporting
mechanisms that persons may use in
order to obtain a receipt for reports to
TSA regarding transportation-related
security problems, deficiencies, and
vulnerabilities.

(a) Any person who reports to TSA a
transportation security-related prob-
lem, deficiency, or vulnerability—in-
cluding the security of aviation, com-
mercial motor vehicle, maritime, pipe-
line, any mode of public transpor-
tation, or railroad transportation—will
receive a receipt for their report if they
provide valid contact information and
report through one of the following:

(1) U.S. mail to Transportation Secu-
rity Administration HQ, TSA-2; Attn:
49 CFR 1503.3 Reports; 601 South 12th
Street; Arlington, VA 20598-6002;

(2) Internet at http:/www.tsa.gov/con-
tact, selecting ‘‘Security Issues’’; or

(3) Telephone (toll-free) at 1-866-289—
9673.

(b) Reports submitted by mail will
receive a receipt through the mail, re-
ports submitted by the Internet will re-
ceive an e-mail receipt, and reports
submitted by phone will receive a call
identifier number linked to TSA docu-
ments held according to published
record schedules. To obtain a paper
copy of reports provided by phone, the
person who made the report, or their
authorized representative, must con-
tact TSA at the address identified in
(a)(1) of this section within that period
and provide the identifier number.

(c) TSA will review and consider the
information provided in any report
submitted under this section and take
appropriate steps to address any prob-
lems, deficiencies, or vulnerabilities
identified.

(d) Nothing in this section relieves a
person of a separate obligation to re-
port information to TSA under another
provision of this title, a security pro-
gram, or a security directive, or to an-
other Government agency under other
law.

(e) Immediate or emergency security
or safety concerns should be reported
to the appropriate local emergency
services operator, such as by tele-
phoning 911. Alleged waste, fraud, and

§1503.103

abuse in TSA programs should be re-
ported to the Department of Homeland
Security Inspector General: telephone
(toll-free) 1-800-323-8603, or e-mail
DHSOIGHOTLINE@dhs.gov.

Subpart B—Scope of Investigative
and Enforcement Procedures

§1503.101 TSA requirements.

(a) The investigative and enforce-
ment procedures in this part apply to
TSA’s investigation and enforcement
of violations of TSA requirements.

(b) For purposes of this part, the
term TSA requirements means the fol-
lowing statutory provisions and a regu-
lation prescribed or order issued under
any of those provisions:

(1) Those provisions of title 49 U.S.C.
administered by the Administrator;
and

(2) 46 U.S.C. chapter 701.

§1503.103 Terms used in this part.

In addition to the terms in §1500.3 of
this chapter, the following definitions
apply in this part:

Administrative law judge or ALJ means
an ALJ appointed pursuant to the pro-
visions of 5 U.S.C. 3105.

Agency attorney means the Deputy
Chief Counsel for Enforcement or an
attorney that he or she designates. An
agency attorney will not include—

(1) Any attorney in the Office of the
Chief Counsel who advises the TSA de-
cision maker regarding an initial deci-
sion or any appeal to the TSA decision
maker; or

(2) Any attorney who is supervised in
a civil penalty action by a person who
provides such advice to the TSA deci-
sion maker in that action or a factu-
ally related action.

Attorney means any person who is eli-
gible to practice law in, and is a mem-
ber in good standing of the bar of, the
highest court of any State, possession,
territory, or Commonwealth of the
United States, or of the District of Co-
lumbia, and is not under any order sus-
pending, enjoining, restraining, disbar-
ring, or otherwise restricting him or
her in the practice of law.

Enforcement Investigative Report or
EIR means a written report prepared
by a TSA Inspector or other authorized
agency official detailing the results of
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an inspection or investigation of a vio-
lation of a TSA requirement, including
copies of any relevant evidence.

Mail includes regular First Class U.S.
mail service, U.S. certified mail, or
U.S. registered mail.

Party means the respondent or TSA.

Personal delivery includes hand-deliv-
ery or use of a contract or express mes-
senger service, including an overnight
express courier service. Personal deliv-
ery does not include the use of Govern-
ment interoffice mail service.

Pleading means a complaint, an an-
swer, motion and any amendment of
these documents permitted under this
subpart as well as any other written
submission to the ALJ or a party dur-
ing the course of the hearing pro-
ceedings.

Properly addressed means a document
that shows an address contained in
agency records, a residential, business,
or other address submitted by a person
on any document provided under this
part, or any other address obtained by
other reasonable and available means.

Public transportation agency means a
publicly owned operator of public
transportation eligible to receive Fed-
eral assistance under 49 U.S.C. chapter
53.

Respondent means the person named
in a Notice of Proposed Civil Penalty, a
Final Notice of Proposed Civil Penalty
and Order, or a complaint.

TSA decision maker means the Admin-
istrator, acting in the capacity of the
decision maker on appeal, or any per-
son to whom the Administrator has
delegated the Administrator’s decision-
making authority in a civil penalty ac-
tion. As used in this part, the T'SA deci-
sion maker is the official authorized to
issue a final decision and order of the
Administrator in a civil penalty ac-
tion.

Subpart C—Investigative
Procedures

§1503.201 Reports of violations.

(a) Any person who knows of a viola-
tion of a TSA requirement should re-
port it to appropriate personnel of any
TSA office.

(b) TSA will review each report made
under this section, together with any

49 CFR Ch. XII (10-1-11 Edition)

other information TSA may have that
is relevant to the matter reported, to
determine the appropriate response, in-
cluding additional investigation or ad-
ministrative or legal enforcement ac-
tion.

§1503.203 Investigations.

(a) General. The Administrator, or a
designated official, may conduct inves-
tigations, hold hearings, issue sub-
poenas, require the production of rel-
evant documents, records, and prop-
erty, and take evidence and deposi-
tions.

(b) Delegation of authority. For the
purpose of investigating alleged viola-
tions of a TSA requirement, the Ad-
ministrator’s authority may be exer-
cised by the agency’s various offices for
matters within their respective areas
for all routine investigations. When the
compulsory processes of 49 U.S.C. 46104
are invoked, the Administrator’s au-
thority has been delegated to the Chief
Counsel, each Deputy Chief Counsel,
and in consultation with the Office of
Chief Counsel, the Assistant Adminis-
trator for Security Operations, the As-
sistant Administrator for Transpor-
tation Sector Network Management,
the Assistant Administrator for Inspec-
tions, the Assistant Administrator for
Law Enforcement/Director of the Fed-
eral Air Marshal Service, each Special
Agent in Charge, and each Federal Se-
curity Director.

§1503.205
ports.

Records, documents, and re-

Each record, document, and report
that regulations issued by the Trans-
portation Security Administration re-
quire to be maintained, exhibited, or
submitted to the Administrator may be
used in any investigation conducted by
the Administrator; and, except to the
extent the use may be specifically lim-
ited or prohibited by the section that
imposes the requirement, the records,
documents, and reports may be used in
any civil penalty action or other legal
proceeding.
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Subpart D—Non-Civil Penalty
Enforcement

§1503.301 Warning notices and letters
of correction.

(a) If TSA determines that a viola-
tion or an alleged violation of a TSA
requirement does not require the as-
sessment of a civil penalty, an appro-
priate official of the TSA may take ad-
ministrative action in disposition of
the case.

(b) An administrative action under
this section does not constitute a for-
mal adjudication of the matter, and
may be taken by issuing the alleged vi-
olator—

(1) A “Warning Notice’ that recites
available facts and information about
the incident or condition and indicates
that it may have been a violation; or

(2) A “Letter of Correction’ that
confirms the TSA decision in the mat-
ter and states the necessary corrective
action the alleged violator has taken
or agrees to take. If the agreed correc-
tive action is not fully completed, legal
enforcement action may be taken.

(c) The issuance of a Warning Notice
or Letter of Correction is not subject
to appeal under this part.

(d) In the case of a public transpor-
tation agency that is determined to be
in violation of a TSA requirement, an
appropriate TSA official will seek cor-
rection of the violation through a writ-
ten ‘‘Notice of Noncompliance’ to the
public transportation agency giving
the public transportation agency rea-
sonable opportunity to correct the vio-
lation or propose an alternative means
of compliance acceptable to TSA.

(e) TSA will not take legal enforce-
ment action against a public transpor-
tation agency under subpart E unless it
has provided the Notice of Noncompli-
ance described in paragraph (d) of this
section and the public transportation
agency fails to correct the violation or
propose an alternative means of com-
pliance acceptable to TSA within the
timeframe provided in the notice.

(f) TSA will not initiate civil enforce-
ment action for violations of adminis-
trative and procedural requirements
pertaining to the application for, and
the expenditure of, funds awarded pur-
suant to transportation security grant
programs under Public Law 110-53.

§1503.401

Subpart E—Assessment of Civil
Penalties by TSA

§1503.401 Maximum penalty amounts.

(a) General. TSA may assess civil pen-
alties not exceeding the following
amounts against a person for the viola-
tion of a TSA requirement.

(b) In general. Except as provided in
paragraph (c) of this section, in the
case of violation of title 49 U.S.C. or 46
U.S.C. chapter 701, or a regulation pre-
scribed or order issued under any of
those provisions, TSA may impose a
civil penalty in the following amounts:

(1) $10,000 per violation, up to a total
of $50,000 per civil penalty action, in
the case of an individual or small busi-
ness concern, as defined in section 3 of
the Small Business Act (15 U.S.C. 632);
and

(2) $10,000 per violation, up to a total
of $400,000 per civil penalty action, in
the case of any other person.

(c) Certain aviation related violations.
In the case of a violation of 49 U.S.C.
chapter 449 (except sections 44902,
44903(d), 44907(a)—(d)(1)(A),
44907(d)(1)(C)—(f), 44908, and 44909), or 49
U.S.C. 46302 or 46303, or a regulation
prescribed or order issued under any of
those provisions, TSA may impose a
civil penalty in the following amounts:

(1) $10,000 per violation, up to a total
of $50,000 per civil penalty action, in
the case of an individual (except an air-
man serving as an airman), any person
not operating an aircraft for the trans-
portation of passengers or property for
compensation, or a small business con-
cern, as defined in section 3 of the
Small Business Act (15 U.S.C. 632).

(2) $25,000 per violation, up to a total
of $400,000 per civil penalty action, in
the case of a person operating an air-
craft for the transportation of pas-
sengers or property for compensation
(except an individual serving as an air-
man).

(d) Inflation adjustment. TSA may ad-
just the maximum civil penalty
amounts in conformity with the Fed-
eral Civil Penalties Inflation Adjust-
ment Act of 1990, 28 U.S.C. 2461 (note).
Minimum and maximum civil penalties
within the jurisdiction of TSA are ad-
justed for inflation as follows:
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49 CFR Ch. XII (10-1-11 Edition)

TABLE 1—MINIMUM AND MAXIMUM CIVIL PENALTIES—ADJUSTED FOR INFLATION, EFFECTIVE
DECEMBER 12, 2003 TO AUGUST 20, 2009

Maximum pen-

United States - Adjusted alty amount ;
Code Civil penalty description Mmlmlum mirJ1imum whgn last set Ma|X|mum pen-
citation penalty penalty or adjusted alty amount
pursuant to law
49 U.S.C. Violation of 49 U.S.C. ch. 449 (except secs. N/A N/A | $25,000 per $25,000 per
46301(a)(1), (4). 44902, 44903(d), 44907(a)—(d)(1)(A), violation, violation.
44907(d)(1)(C)—(f), 44908, and 44909), or reset 12/12/
49 U.S.C. 46302 or 46303, a regulation pre- 2003.
scribed, or order issued thereunder by a
person operating an aircraft for the transpor-
tation of passengers or property for com-
pensation.
49 U.S.C. Violation of 49 U.S.C. ch. 449 (except secs. N/A N/A | $10,000 per $10,000 per
46301(a)(1), (4). 44902, 44903(d), 44907(a)—(d)(1)(A), violation, violation.

44907(d)(1)(C)—(f), 44908, and 44909), or
49 U.S.C. 46302 or 46303, a regulation pre-
scribed, or order issued thereunder by an in-
dividual (except an airman serving as an air-
man), any person not operating an aircraft
for the transportation of passengers or prop-
erty for compensation, or a small business
concern.

reset 12/12/
2003.

TABLE 2—MINIMUM AND MAXIMUM CIVIL PENALTIES—ADJUSTED

FOR INFLATION, EFFECTIVE AUGUST

20, 2009
Ad g Malximum pen-
United States L L Minimum djuste alty amount Maximum pen-
Code Citation Civil penalty description penalty rgggﬁ;” w;e;dljiztt:st alty amognt
pursuant to law
49 U.S.C. Violation of 49 U.S.C. ch. 449 (except secs. N/A N/A | $25,000 per $27,500 per
46301(a)(1), (4). 44902, 44903(d), 44907(a)—(d)(1)(A), violation, violation.
44907(d)(1)(C)—(f), 44908, and 44909), or reset 12/12/
49 U.S.C. 46302 or 46303, a regulation pre- 2003.
scribed, or order issued thereunder by a
person operating an aircraft for the transpor-
tation of passengers or property for com-
pensation.
49 U.S.C. Violation of 49 U.S.C. ch. 449 (except secs. N/A N/A | $10,000 per $11,000 per
46301(a)(1), (4). 44902, 44903(d), 44907(a)—(d)(1)(A), violation, violation.
44907(d)(1)(C)—(f), 44908, and 44909), or reset 12/12/
49 U.S.C. 46302 or 46303, a regulation pre- 2003.
scribed, or order issued thereunder by an in-
dividual (except an airman serving as an air-
man), any person not operating an aircraft
for the transportation of passengers or prop-
erty for compensation, or a small business
concern.
49 U.S.C. 114(v) .. | Violation of any other provision of title 49 N/A N/A | NA e $10,000 per
U.S.C. or of 46 U.S.C. ch. 701, a regulation violation.

prescribed, or order issued under there-
under.

§1503.403 Delegation of authority.

The Administrator delegates the fol-

lowing authority to the Chief Counsel

and the Deputy Chief Counsel for En-
forcement, which authority may be re-
delegated as necessary:

(a) To initiate and assess civil pen-
alties under 49 U.S.C. 114 and 46301 and

this subpart for a violation a TSA re-

quirement;

§1503.405 Injunctions.
Whenever it is determined that a per-

(b) To compromise civil penalties ini-
tiated under this subpart; and

(c) To refer cases to the Attorney
General of the United States, or the
delegate of the Attorney General, for
the collection of civil penalties.

son has engaged, or is about to engage,
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in any act or practice constituting a
violation of a TSA requirement, the
Chief Counsel or the Deputy Chief
Counsel for Enforcement may request
the Attorney General of the United
States, or the delegate of the Attorney
General, to bring an action in the ap-
propriate United States district court
for such relief as is necessary or appro-
priate, including mandatory or prohibi-
tive injunctive relief, interim equitable
relief, and punitive damages, as pro-
vided by 49 U.S.C. 114 and 46107.

§1503.407 Military personnel.

If a report made under this part indi-
cates that, while performing official
duties, a member of the Armed Forces,
or a civilian employee of the Depart-
ment of Defense who is subject to the
Uniform Code of Military Justice (10
U.S.C. chapter 47), has violated a TSA
requirement, an agency official will
send a copy of the report to the appro-
priate military authority for such dis-
ciplinary action as that authority con-
siders appropriate and a report to the
Administrator thereon.

§1503.409 Service of documents.

(a) General. This section governs
service of documents required to be
made under this part.

(b) Type of service.
serve documents by:

(1) Personal delivery;

(2) Mail, or

(3) Electronic mail or facsimile
transmission, if consented to in writing
by the person served, except that such
service is not effective if the party
making service receives credible infor-
mation indicating that the attempted
service did not reach the person to be
served.

(c) If a party serves a pleading on an-
other party during the course of hear-
ing proceedings by electronic mail or
facsimile transmission, the party mak-
ing service must file with the Enforce-
ment Docket Clerk a copy of the con-
sent of the receiving party to accept
such method of service.

(d) Date of service. The date of service
will be:

(1) The date of personal delivery.

(2) If mailed, the mailing date stated
on the certificate of service, the date
shown on the postmark if there is no

A person may

§1503.409

certificate of service, or other mailing
date shown by other evidence if there
is no certificate of service or postmark.

(3) If sent by electronic mail or fac-
simile transmission, the date of trans-
mission.

(e) Valid service. A document served
by mail or personal delivery that was
properly addressed, was sent in accord-
ance with this part, and that was re-
turned, that was not claimed, or that
was refused, is deemed to have been
served in accordance with this part.
The service will be considered valid as
of the date and the time that the docu-
ment was deposited with a contract or
express messenger, the document was
mailed, or personal delivery of the doc-
ument was attempted and refused.

(f) Presumption of service. There will
be a presumption of service where a
party or a person, who customarily re-
ceives mail, or receives it in the ordi-
nary course of business, at either the
person’s residence or the person’s prin-
cipal place of business, acknowledges
receipt of the document.

(g) Additional time after service by mail.
Whenever a party has a right or a duty
to act or to make any response within
a prescribed period after service by
mail, or on a date certain after service
by mail, 5 days will be added to the
prescribed period.

(h) Service of documents filed with the
Enforcement Docket. A person must
serve a copy of any document filed
with the Enforcement Docket on each
party and the ALJ or the chief ALJ if
no judge has been assigned to the pro-
ceeding at the time of filing. Service
on a party’s attorney of record or a
party’s designated representative is
service on the party.

(i) Certificate of service. Each party
must attach a certificate of service to
any document tendered for filing with
the Enforcement Docket Clerk. A cer-
tificate of service must consist of a
statement, dated and signed by the per-
son who effected service, of the name(s)
of the person(s) served, and the method
by which each person was served and
the date that the service was made.

(j) Service by the ALJ. The ALJ must
serve a copy of each document he or
she issues including, but not limited
to, notices of pre-hearing conferences
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§1503.411

and hearings, rulings on motions, deci-
sions, and orders, upon each party to
the proceedings.

§1503.411 Computation of time.

(a) This section applies to any period
of time prescribed or allowed by this
part, or by notice or order of an ALJ.

(b) The date of an act, event, or de-
fault, after which a designated time pe-
riod begins to run, is not included in a
computation of time under this sub-
part.

(c) The last day of a time period is in-
cluded in a computation of time unless
it is a Saturday, Sunday, a legal holi-
day, or a day on which the enforcement
docket is officially closed. If the last
day of the time period is a Saturday,
Sunday, legal holiday, or a day on
which the enforcement docket is offi-
cially closed, the time period runs
until the end of the next day that is
not a Saturday, Sunday, legal holiday,
or a day on which the enforcement
docket is officially closed.

§1503.413 Notice of Proposed Civil
Penalty.

(a) Issuance. TSA may initiate a civil
penalty action under this section by
serving a Notice of Proposed Civil Pen-
alty on the person charged with a vio-
lation of a TSA requirement. TSA will
serve the Notice of Proposed Civil Pen-
alty on the individual charged with a
violation or on the president of the cor-
poration or company charged with a
violation, or other representative or
employee previously identified in writ-
ing to TSA as designated to receive
such service. A corporation or company
may designate in writing to TSA an-
other person to receive service of any
subsequent documents in that civil
penalty action.

(b) Contents. The Notice of Proposed
Civil Penalty contains a statement of
the facts alleged, the statute, regula-
tion, or order allegedly violated, the
amount of the proposed civil penalty,
and a certificate of service.

(c) Response. Not later than 30 days
after receipt of the Notice of Proposed
Civil Penalty, the person charged with
a violation may take one, and only
one, of the following options.

(1) Submit a certified check or
money order in the amount of the pro-

49 CFR Ch. XII (10-1-11 Edition)

posed civil penalty made payable to
Transportation Security Administra-
tion, at the address specified in the No-
tice of Proposed Civil Penalty, or make
payment electronically through http:/
WWW.PAY.gov.

(2) Submit to the agency attorney
who issued the Notice of Proposed Civil
Penalty one of the following:

(i) A written request that TSA issue
an Order Assessing Civil Penalty in the
amount stated in the Notice of Pro-
posed Civil Penalty without further no-
tice, in which case the person waives
the right to request a Formal Hearing,
and payment is due within 30 days of
receipt of the Order.

(ii) Written information and other
evidence, including documents and wit-
ness statements, demonstrating that a
violation of the regulations did not
occur as alleged, or that the proposed
penalty is not warranted by the cir-
cumstances.

(iii) A written request to reduce the
proposed civil penalty, the amount of
requested reduction, together with any
documents supporting a reduction of
the proposed civil penalty, which re-
flect a current financial inability to
pay or records showing that payment
of the proposed civil penalty would pre-
vent the person from continuing in
business.

(iv) A written request for an Informal
Conference, at a date to be determined
by the agency attorney, to discuss the
matter with the agency attorney and
to submit supporting evidence and in-
formation to the agency attorney be-
fore the date of the Informal Con-
ference.

(3) Submit to the agency attorney
and to TSA’s Enforcement Docket
Clerk a written request for a Formal
Hearing before an ALJ in accordance
with subpart G of this part. TSA’s En-
forcement Docket Clerk is currently
located at the United States Coast
Guard (USCG) ALJ Docketing Center,
40 S. Gay Street, Room 412, Baltimore,
Maryland 21202-4022. If this location
changes, TSA will provide notice of the
change by notice in the FEDERAL REG-
ISTER.
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§1503.415 Request for portions of the
enforcement investigative report
(EIR).

(a) Upon receipt of a Notice of Pro-
posed Civil Penalty, a person charged
with a violation of a TSA requirement,
or a representative designated in writ-
ing by that person, may request from
the agency attorney who issued the No-
tice of Proposed Civil Penalty portions
of the relevant EIR that are not privi-
leged (e.g., under the deliberative proc-
ess, attorney work-product, or attor-
ney-client privileges). This information
will be provided for the sole purpose of
providing the information necessary to
prepare a response to the allegations
contained in the Notice of Proposed
Civil Penalty. Sensitive Security Infor-
mation (SSI) contained in the EIR may
be released pursuant to 49 CFR part
1520. Information released under this
section is not produced under the Free-
dom of Information Act.

(b) Any person not listed in para-
graph (a) of this section that is inter-
ested in obtaining a copy of the EIR
must submit a FOIA request pursuant
to 5 U.S.C. 552, et seq., 499 CFR part 7,
and any applicable DHS regulations.
Portions of the EIR may be exempt
from disclosure pursuant to FOIA.

§1503.417 Final Notice of Proposed
Civil Penalty and Order.

(a) Issuance. TSA may issue a Final
Notice of Proposed Civil Penalty and
Order (‘‘Final Notice and Order’) to a
person charged with a violation in the
following circumstances:

(1) The person has failed to respond
to a Notice of Proposed Civil Penalty
within 30 days after receipt of that no-
tice.

(2) The person requested an Informal
Conference under §1503.413(c)(2), but
failed to attend the conference or con-
tinuation of the conference or provide
the agency attorney with a written re-
quest showing good cause for resched-
uling of the informal conference to a
specified alternate date.

(3) The parties have participated in
an Informal Conference or other infor-
mal proceedings as provided in
§1503.413(c)(2) and the parties have not
agreed to compromise the action or the
agency attorney has not agreed to

§1503.421

withdraw the notice of proposed civil
penalty.

(b) Contents. The Final Notice and
Order will contain a statement of the
facts alleged, the law allegedly vio-
lated by the respondent, and the
amount of the proposed civil penalty.
The Final Notice and Order may reflect
a modified allegation or proposed civil
penalty as a result of information sub-
mitted to the agency attorney during
the informal proceedings held under
§1503.413(c)(2).

§1503.419 Order Assessing Civil Pen-
alty.

(a) Issuance pursuant to a settlement.
TSA will issue an Order Assessing Civil
Penalty if the parties have participated
in an Informal Conference or other in-
formal proceedings as provided in
§1503.413(c)(2) and agreed to a civil pen-
alty amount in compromise of the mat-
ter, in which case the person waives
the right to request a formal hearing,
and payment is due within 30 days of
receipt of the Order.

(b) Automatic issuance. A Final Notice
and Order automatically converts to an
Order Assessing Civil Penalty if—

(1) The person charged with a viola-
tion submits a certified check or
money order in the amount reflected in
the Final Notice and Order to Trans-
portation Security Administration, to
the address specified in the Final No-
tice and Order, or makes such payment
electronically through hittp:/
WWW.PAY.gov; or

(2) The person fails to respond to the
Final Notice and Order or request a
formal hearing within 15 days after re-
ceipt of that notice.

§1503.421 Streamlined civil penalty
procedures for certain security vio-
lations.

(a) Notice of violation. TSA, at the
agency’s discretion, may initiate a
civil penalty action through issuance
of a Notice of Violation for violations
described in the section and as other-
wise provided by the Administrator.
TSA may serve a Notice of Violation
on an individual who violates a TSA re-
quirement by presenting a weapon, ex-
plosive, or incendiary for screening at
an airport or in checked baggage,
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where the amount of the proposed civil
penalty is less than $5,000.

(b) Contents. A Notice of Violation
contains a statement of the charges,
the amount of the proposed civil pen-
alty, and an offer to settle the matter
for a lesser specified penalty amount.

(c) Response. Not later than 30 days
after receipt of the Notice of Violation,
the individual charged with a violation
must respond to TSA by taking one,
and only one, of the following options.

(1) Submit a certified check or
money order for the lesser specified
penalty amount in the Notice of Viola-
tion, made payable to Transportation
Security Administration and sent to
the address specified in the Notice of
Violation, or make such payment elec-
tronically through http:/www.pay.gov.

(2) Submit to the office identified in
the Notice of Violation one of the fol-
lowing:

(i) Written information and other
evidence, including documents and wit-
ness statements, demonstrating that a
violation of the regulations did not
occur as alleged, or that the proposed
penalty is not warranted by the cir-
cumstances.

(ii) A written request to reduce the
proposed civil penalty, the amount of
requested reduction, together with any
documents supporting a reduction of
the proposed civil penalty, which re-
flect a current financial inability to
pay or records showing that payment
of the proposed civil penalty would pre-
vent the person from continuing in
business.

(iii) A written request for an Infor-
mal Conference, at a date to be deter-
mined by an agency official, to discuss
the matter with the agency official and
to submit supporting evidence and in-
formation to the agency official before
the date of the Informal Conference.

(3) Submit to the office identified in
the Notice of Violation and to TSA’s
Enforcement Docket Clerk a written
request for a formal hearing before an
ALJ in accordance with subpart G. A
request for a formal hearing before an
ALJ must be submitted to the address
provided in §1503.413(c)(3).

(d) Final Notice of Violation and Civil
Penalty Assessment Order. TSA may
issue a Final Notice of Violation and
Civil Penalty Assessment Order
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(‘‘Final Notice and Order’’) to the re-
cipient of a Notice of Violation in the
following circumstances:

(1) The individual has failed to re-
spond to a Notice of Violation within
30 days after receipt of that notice.

(2) The individual requested an Infor-
mal Conference under §1503.421(c)(2)(iii)
but failed to attend the conference or
continuation of the conference or pro-
vide the agency official with a written
request showing good cause for re-
scheduling the informal conference to
a specified alternate date.

(3) The parties have participated in
an Informal Conference or other infor-
mal proceedings as provided in
§1503.421(c)(2) and the parties have not
agreed to compromise the action or the
agency official has not agreed to with-
draw the Notice of Violation.

(e) Order Assessing Civil Penalty. A
Final Notice and Order automatically
converts to an Order Assessing Civil
Penalty if—

(1) The individual charged with a vio-
lation submits a certified check or
money order in the amount reflected in
the Final Notice and Order to Trans-
portation Security Administration at
the address specified in the Final No-
tice and Order, or makes such payment
electronically through hittp:/
wWWW.Pay.gov; or

(2) The individual fails to respond to
the Final Notice and Order or request a
formal hearing within 15 days after re-
ceipt of that notice.

(f) Delegation of authority. The au-
thority of the Administrator, under 49
U.S.C. 46301, to initiate, negotiate, and
settle civil penalty actions under this
section is delegated to the Assistant
Administrator for Security Operations.
This authority may be further dele-
gated.

§1503.423 Consent orders.

(a) Issuance. At any time before the
issuance of an Order Assessing Civil
Penalty under this subpart, an agency
attorney and a person subject to a No-
tice of Proposed Civil Penalty, or an
agency official and a person subject to
a Notice of Violation, may agree to dis-
pose of the case by the issuance of a
consent order by TSA.

(b) Contents. A consent order contains
the following:
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(1) An admission of all jurisdictional
facts.

(2) An admission of agreed-upon alle-
gations.

(3) A statement of the law violated.

(4) A finding of violation.

(5) An express waiver of the right to
further procedural steps and of all
rights to administrative and judicial
review.

§1503.425 Compromise orders.

(a) Issuance. At any time before the
issuance of an Order Assessing Civil
Penalty under this subpart, an agency
attorney and a person subject to a No-
tice of Proposed Civil Penalty, or an
agency official and a person subject to
a Notice of Violation, may agree to dis-
pose of the case by the issuance of a
compromise order by TSA.

(b) Contents. A compromise order
contains the following:

(1) All jurisdictional facts.

(2) All allegations.

(3) A statement that the person
agrees to pay the civil penalty speci-
fied.

(4) A statement that TSA makes no
finding of a violation.

(5) A statement that the compromise
order will not be used as evidence of a
prior violation in any subsequent civil
penalty proceeding.

§1503.427 Request for a formal hear-
ing.

(a) General. Any respondent may re-
quest a formal hearing, pursuant to
§1503.413(c)(3) or §1503.421(c)(3), to be
conducted in accordance with the pro-
cedures in subpart G of this part. The
filing of a request for a formal hearing
does not guarantee a person an oppor-
tunity to appear before an ALJ in per-
son, because the ALJ may issue an ini-
tial decision or dispositive order re-
solving the case prior to the com-
mencement of the formal hearing.

(b) Form. The person submitting a re-
quest for hearing must date and sign
the request, and must include his or
her current address. The request for
hearing must be typewritten or legibly
handwritten.

(c) Submission of request. A person re-
questing a hearing must file a written
request for a hearing with the Enforce-
ment Docket Clerk in accordance with

§1503.429

§1503.429 and must serve a copy of the
request on the agency attorney or
other agency official who issued the
Notice of Proposed Civil Penalty, or
Notice of Violation, as applicable, and
any other party, in accordance with
§1503.429.

§1503.429 Filing of documents with
the Enforcement Docket Clerk.

(a) General. This section governs fil-
ing of documents with the Enforcement
Docket Clerk when required under this
part.

(b) Type of service. A person must file
a document with the Enforcement
Docket Clerk by delivering two copies
of the document as follows:

(1) By personal delivery or mail, to
United States Coast Guard (USCG)
ALJ Docketing Center, ATTN: Enforce-
ment Docket Clerk, at the address
specified in §1503.413(c)(3).

2) By electronic mail, to
ALJdocket@ALJBalt. USCG.MIL. If this
e-mail address changes, TSA will pro-
vide notice of the change by notice in
the FEDERAL REGISTER.

(3) By facsimile transmission, to 410-
962-1746. If this number changes, TSA
will provide notice of the change by no-
tice in the FEDERAL REGISTER.

(c) Contents. Unless otherwise speci-
fied in this part, each document must
contain a short, plain statement of the
facts supporting the person’s position
and a brief statement of the action re-
quested in the document. Each docu-
ment must be typewritten or legibly
handwritten.

(d) Date of filing. The date of filing
will be as follows:

(1) The date of personal delivery.

(2) If mailed, the mailing date stated
on the certificate of service, the date
shown on the postmark if there is no
certificate of service, or other mailing
date shown by other evidence if there
is no certificate of service or postmark.

(3) If sent by electronic mail or fac-
simile transmission, the date of trans-
mission.

(e) Service of documents filed with the
Enforcement Docket. A person must
serve a copy of any document filed
with the Enforcement Docket on each
party and the ALJ or the chief ALJ if
no judge has been assigned to the pro-
ceeding at the time of filing. Service
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on a party’s attorney of record or a
party’s designated representative is
service on the party.

§1503.431 Certification of documents.

(a) General. This section governs each
document tendered for filing with the
Enforcement Docket Clerk under this
part.

(b) Signature required. The attorney of
record, the party, or the party’s rep-
resentative must sign each document
tendered for filing with the Enforce-
ment Docket Clerk, or served on the
ALJ, the TSA decision maker on ap-
peal, or each party.

(c) Effect of signing a document. By
signing a document, the attorney of
record, the party, or the party’s rep-
resentative certifies that he or she has
read the document and, based on rea-
sonable inquiry and to the best of that
person’s knowledge, information, and
belief, the document is—

(1) Consistent with the rules in this
part;

(2) Warranted by existing law or that
a good faith and nonfrivolous argument
exists for extension, modification, or
reversal of existing law;

(3) Not unreasonable or unduly bur-
densome or expensive, not made to har-
ass any person, not made to cause un-
necessary delay, not made to cause
needless increase in the cost of the pro-
ceedings, or for any other improper
purpose; and

(4) Supported by evidence, and any
denials of factual contentions are war-
ranted on the evidence.

(d) Sanctions. On motion of a party, if
the ALJ or TSA decision maker finds
that any attorney of record, the party,
or the party’s representative has
signed a document in violation of this
section, the ALJ or the TSA decision
maker, as appropriate, will do the fol-
lowing:

(1) Strike the pleading signed in vio-
lation of this section.

(2) Strike the request for discovery or
the discovery response signed in viola-
tion of this section and preclude fur-
ther discovery by the party.

(3) Deny the motion or request signed
in violation of this section.

(4) Exclude the document signed in
violation of this section from the
record.
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(5) Dismiss the interlocutory appeal
and preclude further appeal on that
issue by the party who filed the appeal
until an initial decision has been en-
tered on the record.

(6) Dismiss the appeal of the ALJ’s
initial decision to the TSA decision
maker.

Subpart F [Reserved]

Subpart G—Rules of Practice in
TSA Civil Penalty Actions

§1503.601 Applicability.

(a) This subpart applies to a civil
penalty action in which the require-
ments of paragraphs (a)(1) through
(a)(3) of this section are satisfied.

(1) There is an alleged violation of a
TSA requirement.

(2) The amount in controversy does
not exceed—

(i) $50,000 if the violation was com-
mitted by an individual or a small
business concern;

(ii) $400,000 if the violation was com-
mitted by any other person.

(3) The person charged with the vio-
lation has requested a hearing in ac-
cordance with §1503.427 of this part.

(b) This subpart does not apply to the
adjudication of the validity of any TSA
rule or other requirement under the
U.S. Constitution, the Administrative
Procedure Act, or any other law.

§1503.603 Separation of functions.

(a) Civil penalty proceedings, includ-
ing hearings, will be prosecuted only
by an agency attorney, except to the
extent another agency official is per-
mitted to issue and prosecute civil pen-
alties under §1503.421 of this part.

(b) An agency employee engaged in
the performance of investigative or
prosecutorial functions in a civil pen-
alty action must not, in that case or a
factually related case, participate or
give advice in a decision by the ALJ or
by the TSA decision maker on appeal,
except as counsel or a witness in the
public proceedings.

(¢c) The Chief Counsel or an agency
attorney not covered by paragraph (b)
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of this section will advise the TSA de-
cision maker regarding an initial deci-
sion or any appeal of a civil penalty ac-
tion to the TSA decision maker.

§1503.605 Appearances and rights of
parties.

(a) Any party may appear and be
heard in person.

(b) Any party may be accompanied,
represented, or advised by an attorney
or representative designated by the
party and may be examined by that at-
torney or representative in any pro-
ceeding governed by this subpart. An
attorney or representative who rep-
resents a respondent and has not pre-
viously filed a pleading in the matter
must file a notice of appearance in the
action, in the manner provided in
§1503.429, and must serve a copy of the
notice of appearance on each party, in
the manner provided in §1503.409, be-
fore participating in any proceeding
governed by this subpart. The attorney
or representative must include the
name, address, and telephone number
of the attorney or representative in the
notice of appearance.

§1503.607 Administrative law judges.

(a) Powers of an ALJ. In accordance
with the rules of this subpart, an ALJ
may:

(1) Give notice of, and hold, pre-
hearing conferences and hearings.

(2) Issue scheduling orders and other
appropriate orders regarding discovery
or other matters that come before him
or her consistent with the rules of this
subpart.

(3) Administer oaths and affirma-
tions.

(4) Issue subpoenas authorized by
law.

(5) Rule on offers of proof.

(6) Receive relevant and material evi-
dence.

(7) Regulate the course of the hearing
in accordance with the rules of this
subpart.

(8) Hold conferences to settle or to
simplify the issues on his or her own
motion or by consent of the parties.

(9) Rule on procedural motions and
requests.

(10) Make findings of fact and conclu-
sions of law, and issue an initial deci-
sion.

§1503.609

(11) Strike unsigned documents un-
less omission of the signature is cor-
rected promptly after being called to
the attention of the attorney or party.

(12) Order payment of witness fees in
accordance with §1503.649.

(b) Limitations on the power of the ALJ.
(1) The ALJ may not:

(i) Issue an order of contempt.

(ii) Award costs to any party.

(iii) Impose any sanction not speci-
fied in this subpart.

(iv) Adopt or follow a standard of
proof or procedure contrary to that set
forth in this subpart.

(v) Decide issues involving the valid-
ity of a TSA regulation, order, or other
requirement under the U.S. Constitu-
tion, the Administrative Procedure
Act, or other law.

(2) If the ALJ imposes any sanction
not specified in this subpart, a party
may file an interlocutory appeal of
right pursuant to §1503.631(c)(3).

(3) This section does not preclude an
ALJ from issuing an order that bars a
person from a specific proceeding based
on a finding of obstreperous or disrup-
tive behavior in that specific pro-
ceeding.

(c) Disqualification. The ALJ may dis-
qualify himself or herself at any time.
A party may file a motion, pursuant to
§1503.629(f)(6), requesting that an ALJ
be disqualified from the proceedings.

§1503.609 Complaint.

(a) Filing. The agency attorney must
file the complaint with the Enforce-
ment Docket Clerk in accordance with
§1503.429, or may file a written motion
pursuant to §1503.629(f)(2)(i) instead of
filing a complaint, not later than 30
days after receipt by the agency attor-
ney of a request for hearing. The agen-
cy attorney should suggest a location
for the hearing when filing the com-
plaint.

(b) Contents. A complaint must set
forth the facts alleged, any statute,
regulation, or order allegedly violated
by the respondent, and the proposed
civil penalty in sufficient detail to pro-
vide notice of any factual or legal alle-
gation and proposed civil penalty.
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§1503.611 Answer.

(a) Filing. A respondent must file a
written answer to the complaint in ac-
cordance with §1503.429, or may file a
written motion pursuant to
§1503.629()(1)-(4) instead of filing an
answer, not later than 30 days after
service of the complaint. Subject to
paragraph (c) of this section, the an-
swer may be in the form of a letter, but
must be dated and signed by the person
responding to the complaint. An an-
swer may be typewritten or may be
legibly handwritten. The person filing
an answer should suggest a location for
the hearing when filing the answer.

(b) Contents. An answer must specifi-
cally state any affirmative defense
that the respondent intends to assert
at the hearing. A person filing an an-
swer may include a brief statement of
any relief requested in the answer.

(c) Specific denial of allegations re-
quired. A person filing an answer must
admit, deny, or state that the person is
without sufficient knowledge or infor-
mation to admit or deny, each num-
bered paragraph of the complaint. Any
statement or allegation contained in
the complaint that is not specifically
denied in the answer may be deemed an
admission of the truth of that allega-
tion. A general denial of the complaint
is deemed a failure to file an answer.

(d) Failure to file answer. A person’s
failure to file an answer without good
cause, as determined by the ALJ, will
be deemed an admission of the truth of
each allegation contained in the com-
plaint.

§1503.613 Consolidation and separa-
tion of cases.

(a) Consolidation. If two or more ac-
tions involve common questions of law
or fact, the Chief Administrative Law
Judge may do the following:

(1) Order a joint hearing or trial on
any or all such questions.

(2) Order the consolidation of such
actions.

(3) Otherwise make such orders con-
cerning the proceedings as may tend to
avoid unnecessary costs or delay.

(b) Consolidation shall not affect the
applicability of this part. Consolidation
of two or more actions that individ-
ually meet the jurisdictional amounts
set forth in §1503.601(a)(2) shall not
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cause the resulting consolidated action
to come under the exclusive jurisdic-
tion of the district courts of the United
States as specified in 49 U.S.C.
46301(d)(4)(A).

(c) Separate trials. The Chief Adminis-
trative Law Judge, in furtherance of
convenience or to avoid prejudice, or
when separate trials will be conducive
to expedition and economy, may order
a separate trial of any claim, or of any
separate issue, or any number of claims
or issues.

§1503.615 Notice of hearing.

(a) Notice. The ALJ must give each
party at least 60 days notice of the
date, time, and location of the hearing.
With the consent of the ALJ, the par-
ties may agree to hold the hearing on
an earlier date than the date specified
in the notice of hearing.

(b) Date, time, and location of the hear-
ing. The ALJ to whom the proceedings
have been assigned must set a reason-
able date, time, and location for the
hearing. The ALJ must consider the
need for discovery and any joint proce-
dural or discovery schedule submitted
by the parties when determining the
hearing date. The ALJ must give due
regard to the convenience of the par-
ties, the location where the majority of
the witnesses reside or work, and
whether the location is served by a
scheduled air carrier.

§1503.617

(a) Oral requests. The parties may
agree to extend for a reasonable period
the time for filing a document under
this subpart. If the parties agree, the
ALJ must grant one extension of time
to each party. The party seeking the
extension of time must submit a draft
order to the ALJ to be signed by the
ALJ and filed with the Enforcement
Docket Clerk. The ALJ may grant ad-
ditional oral requests for an extension
of time where the parties agree to the
extension.

(b) Written motion. A party must file a
written motion for an extension of
time not later than 7 days before the
document is due unless the party shows
good cause for the late filing. The ALJ
may grant the extension of time if the
party shows good cause.

Extension of time.

254



Transportation Security Administration, DHS

(c) Request for continuance of hearing.
Either party may request in writing a
continuance of the date of a hearing,
for good cause shown, no later than
seven days before the scheduled date of
the hearing. Good cause does not in-
clude a scheduling conflict involving
the parties or their attorneys which by
due diligence could have been foreseen.

(d) Failure to rule. If the ALJ fails to
rule on a written motion for an exten-
sion of time by the date the document
was due, the motion for an extension of
time is deemed granted for no more
than 20 days after the original date the
document was to be filed. If the ALJ
fails to rule on a request for continu-
ance by the scheduled hearing date, the
request is deemed granted for no more
than 10 days after the scheduled hear-
ing date.

§1503.619 Intervention.

(a) A person may file a motion for
leave to intervene as a party in a civil
penalty action. The person must file a
motion for leave to intervene not later
than 10 days before the hearing unless
the person shows good cause for the
late filing.

(b) If the ALJ finds that intervention
will not unduly broaden the issues or
delay the proceedings, the ALJ may
grant a motion for leave to intervene if
the person will be bound by any order
or decision entered in the action or the
person has a property, financial, or
other legitimate interest that may not
be addressed adequately by the parties.
The ALJ may determine the extent to
which an intervenor may participate in
the proceedings.

§1503.621 Amendment of pleadings.

(a) Filing and service. A party must
file the amendment with the Enforce-
ment Docket Clerk and must serve a
copy of the amendment on the ALJ and
all parties to the proceeding.

(b) Time. A party must file an amend-
ment to a complaint or an answer
within the following:

(1) Not later than 15 days before the
scheduled date of a hearing, a party
may amend a complaint or an answer
without the consent of the ALJ.

(2) Less than 15 days before the
scheduled date of a hearing, the ALJ
may allow amendment of a complaint

§1503.627

or an answer only for good cause shown
in a motion to amend.

(c) Responses. The ALJ must allow a
reasonable time, but not more than 20
days from the date of filing, for other
parties to respond if an amendment to
a complaint, answer, or other pleading
has been filed with the ALJ.

§1503.623 Withdrawal of complaint or
request for hearing.

At any time before or during a hear-
ing, an agency attorney may withdraw
a complaint or a respondent may with-
draw a request for a hearing without
the consent of the ALJ. If an agency
attorney withdraws the complaint or a
party withdraws the request for a hear-
ing and the answer, the ALJ must dis-
miss the proceedings under this sub-
part with prejudice, unless the with-
drawing party shows good cause for
dismissal without prejudice, except
that a party may withdraw a request
for hearing without prejudice at any
time before a complaint has been filed.

§1503.625 Waivers.

Waivers of any rights provided by
statute or regulation must be in writ-
ing or by stipulation made at a hearing
and entered into the record. The par-
ties must set forth the precise terms of
the waiver and any conditions.
§1503.627 Joint procedural or dis-
covery schedule.

(a) General. The parties may agree to
submit a schedule for filing all pre-
hearing motions, a schedule for con-
ducting discovery in the proceedings,
or a schedule that will govern all pre-
hearing motions and discovery in the
proceedings.

(b) Form and content of schedule. If the
parties agree to a joint procedural or
discovery schedule, one of the parties
must file the joint schedule with the
ALJ, setting forth the dates to which
the parties have agreed, and must serve
a copy of the joint schedule on each
party.

(1) The joint schedule may include,
but need not be limited to, requests for
discovery, any objections to discovery
requests, responses to discovery re-
quests to which there are no objec-
tions, submission of prehearing mo-
tions, responses to prehearing motions,
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exchange of exhibits to be introduced
at the hearing, and a list of witnesses
that may be called at the hearing.

(2) Bach party must sign the original
joint schedule to be filed with the En-
forcement Docket Clerk.

(c) Time. The parties may agree to
submit all prehearing motions and re-
sponses and may agree to close dis-
covery in the proceedings under the
joint schedule within a reasonable time
before the date of the hearing, but not
later than 15 days before the hearing.

(d) Order establishing joint schedule.
The ALJ must approve the joint sched-
ule filed by the parties. One party must
submit a draft order establishing a
joint schedule to the ALJ to be signed
by the ALJ and filed with the Enforce-
ment Docket Clerk.

(e) Disputes. The ALJ must resolve
disputes regarding discovery or dis-
putes regarding compliance with the
joint schedule as soon as possible so
that the parties may continue to com-
ply with the joint schedule.

(f) Sanctions for failure to comply with
joint schedule. If a party fails to comply
with the ALJ’s order establishing a
joint schedule, the ALJ may direct
that party to comply with a motion or
discovery request or, limited to the ex-
tent of the party’s failure to comply
with a motion or discovery request, the
ALJ may do the following:

(1) Strike that portion of a party’s
pleadings.

(2) Preclude prehearing or discovery
motions by that party.

(3) Preclude admission of that por-
tion of a party’s evidence at the hear-
ing.

(4) Preclude that portion of the testi-
mony of that party’s witnesses at the
hearing.

§1503.629 Motions.

(a) General. A party applying for an
order or ruling not specifically pro-
vided in this subpart must do so by mo-
tion. A party must comply with the re-
quirements of this section when filing
a motion. A party must serve a copy of
each motion on each party.

(b) Form and contents. A party must
state the relief sought by the motion
and the particular grounds supporting
that relief. If a party has evidence in
support of a motion, the party must at-
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tach any supporting evidence, includ-
ing affidavits, to the motion.

(c) Filing of motions. A motion made
prior to the hearing must be in writing
or orally on the record. Unless other-
wise agreed by the parties or for good
cause shown, a party must file any pre-
hearing motion, and must serve a copy
on each party, not later than 30 days
before the hearing. Motions introduced
during a hearing may be made orally
on the record unless the ALJ directs
otherwise.

(d) Reply to motions. Any party may
file a reply, with affidavits or other
evidence in support of the reply, not
later than 30 days after service of a
written motion on that party. When a
motion is made during a hearing, the
reply may be made at the hearing on
the record, orally or in writing, within
a reasonable time determined by the
ALJ. At the discretion of the ALJ, the
moving party may file a response to
the reply.

(e) Rulings on motions. The ALJ must
rule on all motions as follows:

(1) Discovery motions. The ALJ must
resolve all pending discovery motions
not later than 10 days before the hear-
ing.

(2) Prehearing motions. The ALJ must
resolve all pending prehearing motions
not later than 7 days before the hear-
ing. If the ALJ issues a ruling or order
orally, the ALJ must serve a written
copy of the ruling or order, within 3
days, on each party. In all other cases,
the ALJ must issue rulings and orders
in writing and must serve a copy of the
ruling or order on each party.

(3) Motions made during the hearing.
The ALJ may issue rulings and orders
on motions made during the hearing
orally. Oral rulings or orders on mo-
tions must be made on the record.

(f) Specific motions. A party may file,
but is not limited to, the following mo-
tions with the Enforcement Docket
Clerk:

(1) Motion to dismiss for insufficiency.
A respondent may file a motion to dis-
miss the complaint for insufficiency in-
stead of filing an answer. If the ALJ
denies the motion to dismiss the com-
plaint for insufficiency, the respondent
must file an answer not later than 20
days after service of the ALJ’s denial
of the motion. A motion to dismiss the
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complaint for insufficiency must show
that the complaint fails to state a vio-
lation of a TSA requirement. If the
ALJ grants the motion to dismiss the
complaint for insufficiency, the agency
attorney may amend the complaint in
accordance with §1503.621.

(2) Motion to dismiss. A party may file
a motion to dismiss, specifying the
grounds for dismissal. If an ALJ grants
a motion to dismiss in part, a party
may appeal the ALJ’s ruling on the
motion to dismiss under §1503.631(b).

(1) Motion to dismiss a request for a
hearing. An agency attorney may file a
motion to dismiss a request for a hear-
ing as untimely instead of filing a com-
plaint. If the motion to dismiss is not
granted, the agency attorney must file
the complaint and must serve a copy of
the complaint on each party not later
than 20 days after service of the ALJ’s
ruling or order on the motion to dis-
miss. If the motion to dismiss is grant-
ed and the proceedings are terminated
without a hearing, the respondent may
file an appeal pursuant to §1503.657. If
required by the decision on appeal, the
agency attorney must file a complaint
and must serve a copy of the complaint
on each party not later than 30 days
after service of the decision on appeal.

(ii) Motion to dismiss a complaint. A re-
spondent may file a motion to dismiss
a complaint instead of filing an answer,
on the ground that the complaint was
not timely filed or on other grounds. If
the ALJ does not grant the motion to
dismiss, the respondent must file an
answer and must serve a copy of the
answer on each party not later than 30
days after service of the ALJ’s ruling
or order on the motion to dismiss. If
the ALJ grants the motion to dismiss
and the proceedings are terminated
without a hearing, the agency attorney
may file an appeal pursuant to
§1503.657. If required by the decision on
appeal, the respondent must file an an-
swer and must serve a copy of the an-
swer on each party not later than 20
days after service of the decision on ap-
peal.

(iii) Motion to dismiss based on settle-
ment. A party may file a motion to dis-
miss based on a mutual settlement of
the parties.

(38) Motion for more definite statement.
A party may file a motion for more
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definite statement of any pleading that
requires a response under this subpart.
A party must set forth, in detail, the
indefinite or uncertain allegations con-
tained in a complaint or response to
any pleading and must submit the de-
tails that the party believes would
make the allegation or response defi-
nite and certain.

(1) Complaint. A respondent may file a
motion requesting a more definite
statement of the allegations contained
in the complaint instead of filing an
answer. If the ALJ grants the motion,
the agency attorney must supply a
more definite statement not later than
15 days after service of the ruling
granting the motion. If the agency at-
torney fails to supply a more definite
statement, the ALJ must strike the al-
legations in the complaint to which the
motion is directed. If the ALJ denies
the motion, the respondent must file
an answer and must serve a copy of the
answer on each party not later than 20
days after service of the order of de-
nial.

(ii) Answer. An agency attorney may
file a motion requesting a more defi-
nite statement if an answer fails to re-
spond clearly to the allegations in the
complaint. If the ALJ grants the mo-
tion, the respondent must supply a
more definite statement not later than
15 days after service of the ruling on
the motion. If the respondent fails to
supply a more definite statement, the
ALJ must strike those statements in
the answer to which the motion is di-
rected. The respondent’s failure to sup-
ply a more definite statement may be
deemed an admission of unanswered al-
legations in the complaint.

(4) Motion to strike. Any party may
move to strike any insufficient allega-
tion or defense, or any redundant, im-
material, or irrelevant matter in a
pleading. A party must file a motion to
strike before a response is required
under this subpart or, if a response is
not required, not later than 10 days
after service of the pleading.

(5) Motion for decision. A party may
move for decision, regarding all or any
part of the proceedings, at any time be-
fore the ALJ has issued an initial deci-
sion in the proceedings. A party may
include with a motion for decision affi-
davits as well as any other evidence in
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support of the motion. The ALJ must
grant a party’s motion for decision if
the pleadings, depositions, answers to
interrogatories, admissions, affidavits,
matters that the ALJ has officially no-
ticed, or evidence introduced during
the hearing show that there is no gen-
uine issue of material fact and that the
party making the motion is entitled to
a decision as a matter of law. The
party moving for decision has the bur-
den of showing that there is no genuine
issue of material fact.

(6) Motion for disqualification. A party
may file the motion at any time after
the ALJ has been assigned to the pro-
ceedings but must make the motion be-
fore the ALJ files an initial decision in
the proceedings.

(1) Motion and supporting affidavit. A
party must state the grounds for dis-
qualification, including, but not lim-
ited to, personal bias, pecuniary inter-
est, or other factors supporting dis-
qualification, in the motion for dis-
qualification. A party must submit an
affidavit with the motion for disquali-
fication that sets forth, in detail, the
matters alleged to constitute grounds
for disqualification.

(ii) Answer. A party must respond to
the motion for disqualification not
later than 5 days after service of the
motion for disqualification.

(iii) Decision on motion for disqualifica-
tion. The ALJ must render a decision
on the motion for disqualification not
later than 20 days after the motion has
been filed. If the ALJ finds that the
motion for disqualification and sup-
porting affidavit show a basis for dis-
qualification, the ALJ must withdraw
from the proceedings immediately. If
the ALJ finds that disqualification is
not warranted, the ALJ must deny the
motion and state the grounds for the
denial on the record. If the ALJ fails to
rule on a party’s motion for disquali-
fication within 20 days after the mo-
tion has been filed, the motion is
deemed granted.

(iv) Appeal. A party may appeal the
ALJ’s denial of the motion for disquali-
fication in accordance with §1503.631(b).

[74 FR 36039, July 21, 2009, as amended at 75
FR 58333, Sept. 24, 2010]
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§1503.631 Interlocutory appeals.

(a) General. Unless otherwise pro-
vided in this subpart, a party may not
appeal a ruling or decision of the ALJ
to the TSA decision maker until the
initial decision has been entered on the
record. A decision or order of the TSA
decision maker on the interlocutory
appeal does not constitute a final order
of the Administrator for the purposes
of judicial appellate review under 49
U.S.C. 46110.

(b) Interlocutory appeal for cause. If a
party files a written request for an in-
terlocutory appeal for cause with the
ALJ, or orally requests an interlocu-
tory appeal for cause, the proceedings
are stayed until the ALJ issues a deci-
sion on the request. If the ALJ grants
the request, the proceedings are stayed
until the TSA decision maker issues a
decision on the interlocutory appeal.
The ALJ must grant an interlocutory
appeal for cause if a party shows that
delay of the appeal would be detri-
mental to the public interest or would
result in undue prejudice to any party.

(c) Interlocutory appeals of right. If a
party notifies the ALJ of an interlocu-
tory appeal of right, the proceedings
are stayed until the TSA decision
maker issues a decision on the inter-
locutory appeal. A party may file an
interlocutory appeal, without the con-
sent of the ALJ, before an initial deci-
sion has been entered in the following
cases:

(1) A ruling or order by the ALJ bar-
ring a person from the proceedings.

(2) Failure of the ALJ to dismiss the
proceedings in accordance with
§1503.623.

(3) A ruling or order by the ALJ in
violation of §1503.607(b).

(4) A ruling or order by the ALJ re-
garding public access to a particular
docket or documents.

(d) Procedure. Not later than 10 days
after the ALJ’s decision forming the
basis of an interlocutory appeal of
right or not later than 10 days after the
ALJ’s decision granting an interlocu-
tory appeal for cause, a party must file
a notice of interlocutory appeal, with
supporting documents, and the party
must serve a copy of the notice and
supporting documents on each party.
Not later than 10 days after service of
the appeal brief, a party must file a
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reply brief, if any, and the party must
serve a copy of the reply brief on each
party. The TSA decision maker must
render a decision on the interlocutory
appeal, on the record and as a part of
the decision in the proceedings, within
a reasonable time after receipt of the
interlocutory appeal.

(e) Frivolous appeals. The TSA deci-
sion maker may reject frivolous, repet-
itive, or dilatory appeals, and may
issue an order precluding one or more
parties from making further interlocu-
tory appeals in a proceeding in which
there have been frivolous, repetitive, or
dilatory interlocutory appeals.

[74 FR 36039, July 21, 2009, as amended at 75
FR 58334, Sept. 24, 2010]

§1503.633 Discovery.

(a) Initiation of discovery. Any party
may initiate discovery described in
this section, without the consent or ap-
proval of the ALJ, at any time after a
complaint has been filed in the pro-
ceedings.

(b) Methods of discovery. The fol-
lowing methods of discovery are per-
mitted under this section: depositions
on oral examination or written ques-
tions of any person; written interrog-
atories directed to a party; requests for
production of documents or tangible
items to any person; and requests for
admission by a party. A party is not re-
quired to file written discovery re-
quests and responses with the ALJ or
the Enforcement Docket Clerk. In the
event of a discovery dispute, a party
must attach a copy of these documents
in support of a motion made under this
section.

(c) Service on the agency. A party
must serve each discovery request di-
rected to the agency or any agency em-
ployee on the agency attorney of
record.

(d) Time for response to discovery re-
quests. Unless otherwise directed by
this subpart, agreed by the parties, or
by order of the ALJ, a party must re-
spond to a request for discovery, in-
cluding filing objections to a request
for discovery, not later than 30 days
after service of the request.

(e) Scope of discovery. Subject to the
limits on discovery set forth in para-
graph (f) of this section, a party may
discover any matter that is not privi-
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leged and that is relevant to the sub-
ject matter of the proceeding. A party
may discover information that relates
to the claim or defense of any party in-
cluding the existence, description, na-
ture, custody, condition, and location
of any document or other tangible item
and the identity and location of any
person having knowledge of discover-
able matter. A party may discover
facts known, or opinions held, by an
expert who any other party expects to
call to testify at the hearing. A party
may not object to a discovery request
on the basis that the information
sought would not be admissible at the
hearing if the information sought dur-
ing discovery is reasonably calculated
to lead to the discovery of admissible
evidence.

(f) Limiting discovery. The ALJ must
limit the frequency and extent of dis-
covery permitted by this section if a
party shows that—

(1) The information requested is cu-
mulative or repetitious;

(2) The information requested can be
obtained from another less burdensome
and more convenient source;

(3) The party requesting the informa-
tion has had ample opportunity to ob-
tain the information through other dis-
covery methods permitted under this
section; or

(4) The method or scope of discovery
requested by the party is unduly bur-
densome or expensive.

(g) Disclosure of Sensitive Security In-
formation (SSI). At the request of a
party, TSA may provide SSI to the
party when, in the sole discretion of
TSA, access to the SSI is necessary for
the party to prepare a response to alle-
gations contained the complaint. TSA
may provide such information subject
to such restrictions on further disclo-
sure and such safeguarding require-
ments as TSA determines appropriate.

(h) Confidential orders. A party or per-
son who has received a discovery re-
quest for information, other than SSI,
that is related to a trade secret, con-
fidential or sensitive material, com-
petitive or commercial information,
proprietary data, or information on re-
search and development, may file a
motion for a confidential order with
the ALJ and must serve a copy of the
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motion for a confidential order on each
party.

(1) The party or person making the
motion must show that the confiden-
tial order is necessary to protect the
information from disclosure to the pub-
lic.

(2) If the ALJ determines that the re-
quested material is not necessary to
decide the case, the ALJ must preclude
any inquiry into the matter by any
party.

(3) If the ALJ determines that the re-
quested material may be disclosed dur-
ing discovery, the ALJ may order that
the material may be discovered and
disclosed under limited conditions or
may be used only under certain terms
and conditions.

(4) If the ALJ determines that the re-
quested material is necessary to decide
the case and that a confidential order
is warranted, the ALJ must provide the
following:

(i) An opportunity for review of the
document by the parties off the record.

(ii) Procedures for excluding the in-
formation from the record.

(iii) An order that the parties must
not disclose the information in any
manner and the parties must not use
the information in any other pro-
ceeding.

(1) Protective orders. A party or a per-
son who has received a request for dis-
covery may file a motion for protective
order and must serve a copy of the mo-
tion for protective order on each party.
The party or person making the mo-
tion must show that the protective
order is necessary to protect the party
or the person from annoyance, embar-
rassment, oppression, or undue burden
or expense. As part of the protective
order, the ALJ may do the following:

(1) Deny the discovery request.

(2) Order that discovery be conducted
only on specified terms and conditions,
including a designation of the time or
place for discovery or a determination
of the method of discovery.

(3) Limit the scope of discovery or
preclude any inquiry into certain mat-
ters during discovery.

(j) Duty to supplement or amend re-
sponses. A party who has responded to a
discovery request has a duty to supple-
ment or amend the response, as soon as
the information is known, as follows:

49 CFR Ch. XII (10-1-11 Edition)

(1) A party must supplement or
amend any response to a question re-
questing the identity and location of
any person having knowledge of discov-
erable matters.

(2) A party must supplement or
amend any response to a question re-
questing the identity of each person
who will be called to testify at the
hearing as an expert witness and the
subject matter and substance of that
witness’ testimony.

(3) A party must supplement or
amend any response that was incorrect
when made or any response that was
correct when made but is no longer
correct, accurate, or complete.

(k) Depositions. The following rules
apply to depositions taken pursuant to
this section:

(1) Form. A deposition must be taken
on the record and reduced to writing.
The person being deposed must sign the
deposition unless the parties agree to
waive the requirement of a signature.

(2) Administration of oaths. Within the
United States, or a territory or posses-
sion subject to the jurisdiction of the
United States, a party must take a
deposition before a person authorized
to administer oaths by the laws of the
United States or authorized by the law
of the place where the examination is
held. Outside the United States, a
party will take a deposition in any
manner allowed by the Federal Rules
of Civil Procedure (28 U.S.C. App.).

(3) Notice of deposition. A party must
serve a notice of deposition, stating the
time and place of the deposition and
the name and address of each person to
be examined, on the person to be de-
posed, on the ALJ, on the Enforcement
Docket Clerk, and on each party not
later than 7 days before the deposition.
A party may serve a notice of deposi-
tion less than 7 days before the deposi-
tion only with consent of the ALJ and
for good cause shown. If a subpoena
“‘duces tecum’ is to be served on the
person to be examined, the party must
attach a copy of the subpoena duces
tecum that describes the materials to
be produced at the deposition to the
notice of deposition.

(4) Use of depositions. A party may use
any part or all of a deposition at a
hearing authorized under this subpart
only upon a showing of good cause. The
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deposition may be used against any
party who was present or represented
at the deposition or who had reason-
able notice of the deposition.

(1) Interrogatories. A party, the par-
ty’s attorney, or the party’s represent-
ative may sign the party’s responses to
interrogatories. A party must answer
each interrogatory separately and com-
pletely in writing. If a party objects to
an interrogatory, the party must state
the objection and the reasons for the
objection. An opposing party may use
any part or all of a party’s responses to
interrogatories at a hearing authorized
under this subpart to the extent that
the response is relevant, material, and
not repetitious.

(1) A party must not serve more than
30 interrogatories to each other party.
Each subpart of an interrogatory will
be counted as a separate interrogatory.

(2) Before serving additional inter-
rogatories on a party, a party must file
a motion for leave to serve additional
interrogatories on a party with the
ALJ and must serve a copy on each
party before serving additional inter-
rogatories on a party. The ALJ may
grant the motion only if the party
shows good cause for the party’s failure
to inquire about the information pre-
viously and that the information can-
not reasonably be obtained using less
burdensome discovery methods or be
obtained from other sources.

(m) Requests for admission. A party
may serve a written request for admis-
sion of the truth of any matter within
the scope of discovery under this sec-
tion or the authenticity of any docu-
ment described in the request. A party
must set forth each request for admis-
sion separately. A party must serve
copies of documents referenced in the
request for admission unless the docu-
ments have been provided or are rea-
sonably available for inspection and
copying.

(1) Time. A party’s failure to respond
to a request for admission, in writing
and signed by the attorney or the
party, not later than 30 days after serv-
ice of the request, is deemed an admis-
sion of the truth of the statement or
statements contained in the request for
admission. The ALJ may determine
that a failure to respond to a request
for admission is not deemed an admis-
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sion of the truth if a party shows that
the failure was due to circumstances
beyond the control of the party or the
party’s attorney.

(2) Response. A party may object to a
request for admission and must state
the reasons for objection. A party may
specifically deny the truth of the mat-
ter or describe the reasons why the
party is unable to truthfully deny or
admit the matter. If a party is unable
to deny or admit the truth of the mat-
ter, the party must show that the
party has made reasonable inquiry into
the matter or that the information
known to, or readily obtainable by, the
party is insufficient to enable the
party to admit or deny the matter. A
party may admit or deny any part of
the request for admission. If the ALJ
determines that a response does not
comply with the requirements of this
rule or that the response is insuffi-
cient, the matter is deemed admitted.

(3) Effect of admission. Any matter ad-
mitted or deemed admitted under this
section is conclusively established for
the purpose of the hearing and appeal.

(n) Motion to compel discovery. A party
may move to compel discovery if a per-
son refuses to answer a question during
a deposition, a party fails or refuses to
answer an interrogatory, if a person
gives an evasive or incomplete answer
during a deposition or when responding
to an interrogatory, or a party fails or
refuses to produce documents or tan-
gible items. During a deposition, the
proponent of a question may complete
the deposition or may adjourn the ex-
amination before moving to compel if a
person refuses to answer.

(0) Failure to comply with a discovery
order or order to compel. If a party fails
to comply with a discovery order or an
order to compel, the ALJ, limited to
the extent of the party’s failure to
comply with the discovery order or mo-
tion to compel, may do the following:

(1) Strike that portion of a party’s
pleadings.

(2) Preclude prehearing or discovery
motions by that party.

(3) Preclude admission of that por-
tion of a party’s evidence at the hear-
ing.

(4) Preclude that portion of the testi-
mony of that party’s witnesses at the
hearing.
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(a) General. A party is entitled to
present the party’s case or defense by
oral, documentary, or demonstrative
evidence, to submit rebuttal evidence,
and to conduct any cross-examination
that may be required for a full and true
disclosure of the facts.

(b) Admissibility. A party may intro-
duce any oral, documentary, or demon-
strative evidence in support of the par-
ty’s case or defense. The ALJ must
admit any oral, documentary, or de-
monstrative evidence introduced by a
party, but must exclude irrelevant, im-
material, or unduly repetitious evi-
dence.

(c) Hearsay evidence. Hearsay evi-
dence is admissible in proceedings gov-
erned by this subpart. The fact that
evidence submitted by a party is hear-
say goes only to the weight of the evi-
dence and does not affect its admissi-
bility.

Evidence.

§1503.637 Standard of proof.

The ALJ may issue an initial deci-
sion or may rule in a party’s favor only
if the decision or ruling is supported by
a preponderance of the evidence con-
tained in the record. In order to pre-
vail, the party with the burden of proof
must prove the party’s case or defense
by a preponderance of the evidence.

§1503.639 Burden of proof.

(a) Except in the case of an affirma-
tive defense, the burden of proof is on
the agency.

(b) Except as otherwise provided by
statute or rule, the proponent of a mo-
tion, request, or order has the burden
of proof.

(c) A party who has asserted an af-
firmative defense has the burden of
proving the affirmative defense.

§1503.641 Offer of proof.

A party whose evidence has been ex-
cluded by a ruling of the ALJ may offer
the evidence for the record on appeal.

§1503.643 Public disclosure of evi-
dence.

This section applies to information
other than Sensitive Security Informa-
tion (SSI). All release of SSI is gov-
erned by §1503.415 and 49 CFR part 1520.

49 CFR Ch. XII (10-1-11 Edition)

(a) The ALJ may order that any
other information contained in the
record be withheld from public disclo-
sure. Any person may object to disclo-
sure of information in the record by fil-
ing a written motion to withhold spe-
cific information with the ALJ and
serving a copy of the motion on each
party. The party must state the spe-
cific grounds for nondisclosure in the
motion.

(b) The ALJ must grant the motion
to withhold information in the record
if, based on the motion and any re-
sponse to the motion, the ALJ deter-
mines that disclosure would be detri-
mental to transportation safety, dis-
closure would not be in the public in-
terest, or that the information is not
otherwise required to be made avail-
able to the public.

§1503.645

An employee of the agency may not
be called as an expert or opinion wit-
ness, for any party other than TSA, in
any proceeding governed by this sub-
part. An employee of a respondent may
not be called by an agency attorney as
an expert or opinion witness for TSA in
any proceeding governed by this sub-
part to which the respondent is a
party.

§1503.647 Subpoenas.

(a) Request for subpoena. A party may
obtain a subpoena to compel the at-
tendance of a witness at a deposition or
hearing, or to require the production of
documents or tangible items, from the
ALJ who is assigned to the case, or, if
no ALJ is assigned or the assigned law
judge is unavailable, from the chief
ALJ. The party must complete the sub-
poena, stating the title of the action
and the date and time for the witness’
attendance or production of documents
or items. The party who obtained the
subpoena must serve the subpoena on
the witness or the custodian of the doc-
uments or tangible items sought to be
produced.

(b) Motion to quash or modify the sub-
poena. A party, or any person upon
whom a subpoena has been served, may
file a motion to quash or modify the
subpoena at or before the time speci-
fied in the subpoena for compliance.
The applicant must describe, in detail,

Expert or opinion witnesses.
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the basis for the application to quash
or modify the subpoena including, but
not limited to, a statement that the
testimony, document, or tangible evi-
dence is not relevant to the proceeding,
that the subpoena is not reasonably
tailored to the scope of the proceeding,
or that the subpoena is unreasonable
and oppressive. A motion to quash or
modify the subpoena will stay the ef-
fect of the subpoena pending a decision
by the ALJ on the motion.

(c) Enforcement of subpoena. Upon a
showing that a person has failed or re-
fused to comply with a subpoena, a
party may apply to the U.S. district
court having jurisdiction to seek judi-
cial enforcement of the subpoena in ac-
cordance with 49 U.S.C. 46104.

§1503.649 Witness fees.

(a) General. Unless otherwise author-
ized by the ALJ, the party who applies
for a subpoena to compel the attend-
ance of a witness at a deposition or
hearing, or the party at whose request
a witness appears at a deposition or
hearing, must pay the witness fees de-
scribed in this section.

(b) Amount. Except for an employee
of the agency who appears at the direc-
tion of the agency, a witness who ap-
pears at a deposition or hearing is enti-
tled to the same fees and mileage ex-
penses as are paid to a witness in a
court of the United States in com-
parable circumstances.

§1503.651 Record.

(a) Exclusive record. The request for
hearing, complaint, answer, transcript
of all testimony in the hearing, all ex-
hibits received into evidence, and all
motions, responses to motions, applica-
tions, requests, and rulings will con-
stitute the exclusive record for deci-
sion of the proceedings and the basis
for the issuance of any orders in the
proceeding.

(b) Examination and copying of record.
(1) Generally. Any person interested in
reviewing or obtaining a copy of a
record may do so only by submitting a
Freedom of Information Act (FOIA) re-
quest under 5 U.S.C. 552, et seq., 49 CFR
part 7, and any applicable DHS regula-
tions. Portions of the record may be
exempt from disclosure pursuant to
FOIA.

§1503.653

(2) Docket Files or Documents Not for
Public Disclosure. (i) Only the following
persons may review docket files or par-
ticular documents that are not for pub-
lic disclosure:

(A) Parties to the proceedings.

(B) Their designated representatives.

(C) Persons who have a need to know
as determined by the Administrator.

(ii) Those persons with permission to
review these documents or docket files
may view the materials at the TSA
Headquarters, 601 South 12th Street,
Arlington, Virginia 20598-6002. Persons
with access to these records may have
a copy of the records after payment of
reasonable costs.

§1503.653 Argument before the ALdJ.

(a) Arguments during the hearing. Dur-
ing the hearing, the ALJ must give the
parties a reasonable opportunity to
present arguments on the record sup-
porting or opposing motions, objec-
tions, and rulings if the parties request
an opportunity for argument. The ALJ
may request written arguments during
the hearing if the ALJ finds that sub-
mission of written arguments is nec-
essary before the ALJ issues the ruling
or order.

(b) Final oral argument. At the conclu-
sion of the hearing and before the ALJ
issues an initial decision in the pro-
ceedings, the parties are entitled to
submit oral proposed findings of fact
and conclusions of law, exceptions to
rulings of the ALJ, and supporting ar-
guments for the findings, conclusions,
or exceptions. At the conclusion of the
hearing, a party may waive final oral
argument.

(c) Posthearing briefs. The ALJ may
request written posthearing briefs be-
fore the ALJ issues an initial decision
in the proceedings. If a party files a
written posthearing brief, the party
must include proposed findings of fact
and conclusions of law, exceptions to
rulings of the ALJ, and supporting ar-
guments for the findings, conclusions,
or exceptions. The ALJ must give the
parties a reasonable opportunity, not
more than 30 days after receipt of the
transcript, to prepare and submit the
briefs.
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§1503.655 Initial decision.

(a) Contents. The ALJ may issue an
initial decision after the conclusion of
the hearing or after the submission of
written posthearing briefs, if so or-
dered. In each oral or written decision,
the ALJ must include findings of fact
and conclusions of law, and the
grounds supporting those findings and
conclusions, upon all material issues of
fact, the credibility of witnesses, the
applicable law, any exercise of the
ALJ’s discretion, the amount of any
civil penalty found appropriate by the
ALJ, and a discussion of the basis for
any order issued in the proceedings.
The ALJ is not required to provide a
written explanation for rulings on ob-
jections, procedural motions, and other
matters not directly relevant to the
substance of the initial decision. If the
ALJ refers to any previous unreported
or unpublished initial decision, the
ALJ must make copies of that initial
decision available to all parties and the
TSA decision maker.

(b) Written decision. At the conclusion
of the hearing, the ALJ may issue the
initial decision and order orally on the
record. The ALJ must issue a written
initial decision and order not later
than 30 days after the conclusion of the
hearing or submission of the last
posthearing brief. The ALJ must serve
a copy of any written initial decision
on each party.

(c) Order assessing civil penalty. Unless
appealed pursuant to §1503.657, the ini-
tial decision issued by the ALJ will be
considered an order assessing civil pen-
alty if the ALJ finds that an alleged
violation occurred and determines that
a civil penalty, in an amount found ap-
propriate by the ALJ, is warranted.

(d) Effect of initial decision. An initial
decision of an ALJ is persuasive au-
thority in any other civil penalty ac-
tion, unless appealed and reversed by
the TSA decision maker or a court of
competent jurisdiction.

§1503.657 Appeal from initial decision.

(a) Notice of appeal. Either party may
appeal the initial decision, and any de-
cision not previously appealed pursu-
ant to §1503.631, by filing a notice of
appeal with the Enforcement Docket
Clerk. A party must file the notice of
appeal with USCG ALJ Docketing Cen-
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ter, ATTN: Enforcement Docket Clerk,
40 S. Gay Street, Room 412, Baltimore,
Maryland 21202-4022. A party must file
the notice of appeal not later than 10
days after entry of the oral initial deci-
sion on the record or service of the
written initial decision on the parties
and must serve a copy of the notice of
appeal on each party. Upon filing of a
notice of appeal, the effectiveness of
the initial decision is stayed until a
final decision and order of the TSA de-
cision maker have been entered on the
record.

(b) Issues on appeal. A party may ap-
peal only the following issues:

(1) Whether each finding of fact is
supported by a preponderance of the
evidence.

(2) Whether each conclusion of law is
made in accordance with applicable
law, precedent, and public policy.

(3) Whether the ALJ committed any
prejudicial errors during the hearing
that support the appeal.

(c) Perfecting an appeal. Unless other-
wise agreed by the parties, a party
must perfect an appeal, not later than
50 days after entry of the oral initial
decision on the record or service of the
written initial decision on the party,
by filing an appeal brief with the En-
forcement Docket Clerk.

(1) Extension of time by agreement of
the parties. The parties may agree to
extend the time for perfecting the ap-
peal with the consent of the TSA deci-
sion maker. If the TSA decision maker
grants an extension of time to perfect
the appeal, the Enforcement Docket
Clerk will serve a letter confirming the
extension of time on each party.

(2) Written motion for extension. If the
parties do not agree to an extension of
time for perfecting an appeal, a party
desiring an extension of time may file
a written motion for an extension with
the Enforcement Docket Clerk and
must serve a copy of the motion on
each party. The TSA decision maker
may grant an extension if good cause
for the extension is shown in the mo-
tion.

(d) Appeal briefs. A party must file
the appeal brief with the Enforcement
Docket Clerk and must serve a copy of
the appeal brief on each party.

(1) In the appeal brief, a party must
set forth, in detail, the party’s specific
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objections to the initial decision or
rulings, the basis for the appeal, the
reasons supporting the appeal, and the
relief requested in the appeal. If, for
the appeal, the party relies on evidence
contained in the record for the appeal,
the party must specifically refer in the
appeal brief to the pertinent evidence
contained in the transcript.

(2) The TSA decision maker may dis-
miss an appeal, on the TSA decision
maker’s own initiative or upon motion
of any other party, where a party has
filed a notice of appeal but fails to per-
fect the appeal by timely filing an ap-
peal brief.

(e) Reply brief. Unless otherwise
agreed by the parties, any party may
file a reply brief not later than 35 days
after the appeal brief has been served
on that party. The party filing the
reply brief must serve a copy of the
reply brief on each party. If the party
relies on evidence contained in the
record for the reply, the party must
specifically refer to the pertinent evi-
dence contained in the transcript in
the reply brief.

(1) Extension of time by agreement of
the parties. The parties may agree to
extend the time for filing a reply brief
with the consent of the TSA decision
maker. If the TSA decision maker
grants an extension of time to file the
reply brief, the Enforcement Docket
Clerk will serve a letter confirming the
extension of time on each party.

(2) Written motion for extension. If the
parties do not agree to an extension of
time for filing a reply brief, a party de-
siring an extension of time may file a
written motion for an extension and
will serve a copy of the motion on each
party. The TSA decision maker may
grant an extension if good cause for the
extension is shown in the motion.

(f) Other briefs. The TSA decision
maker may allow any person to submit
an amicus curiae brief in an appeal of
an initial decision. A party may not
file more than one appeal brief or reply
brief. A party may petition the TSA
decision maker, in writing, for leave to
file an additional brief and must serve
a copy of the petition on each party.
The party may not file the additional
brief with the petition. The TSA deci-
sion maker may grant leave to file an
additional brief if the party dem-
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onstrates good cause for allowing addi-
tional argument on the appeal. The
TSA decision maker will allow a rea-
sonable time for the party to file the
additional brief.

(g) Number of copies. A party must file
the original appeal brief or the original
reply brief, and two copies of the brief,
with the Enforcement Docket Clerk.

(h) Oral argument. The TSA decision
maker has sole discretion to permit
oral argument on the appeal. On the
TSA decision maker’s own initiative or
upon written motion by any party, the
TSA decision maker may find that oral
argument will contribute substantially
to the development of the issues on ap-
peal and may grant the parties an op-
portunity for oral argument.

(1) Waiver of objections on appeal. If a
party fails to object to any alleged
error regarding the proceedings in an
appeal or a reply brief, the party
waives any objection to the alleged
error. The TSA decision maker is not
required to consider any objection in
an appeal brief or any argument in the
reply brief if a party’s objection is
based on evidence contained in the
record and the party does not specifi-
cally refer to the pertinent evidence
from the record in the brief.

(j) The TSA decision maker’s decision
on appeal. The TSA decision maker will
review the briefs on appeal and the oral
argument, if any, to determine if the
ALJ committed prejudicial error in the
proceedings or that the initial decision
should be affirmed, modified, or re-
versed. The TSA decision maker may
affirm, modify, or reverse the initial
decision, make any necessary findings,
or may remand the case for any pro-
ceedings that the TSA decision maker
determines may be necessary.

(1) The TSA decision maker may
raise any issue, on the TSA decision
maker’s own initiative, that is required
for proper disposition of the pro-
ceedings. The TSA decision maker will
give the parties a reasonable oppor-
tunity to submit arguments on the new
issues before making a decision on ap-
peal. If an issue raised by the TSA deci-
sion maker requires the consideration
of additional testimony or evidence,
the TSA decision maker will remand
the case to the ALJ for further pro-
ceedings and an initial decision related
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to that issue. If the TSA decision
maker raises an issue that is solely an
issue of law, or the issue was addressed
at the hearing but was not raised by a
party in the briefs on appeal, the TSA
decision maker need not remand the
case to the ALJ for further proceedings
but has the discretion to do so.

(2) The TSA decision maker will issue
the final decision and order of the Ad-
ministrator on appeal in writing and
will serve a copy of the decision and
order on each party. Unless a petition
for review is filed pursuant to §1503.659,
a final decision and order of the Ad-
ministrator will be considered an order
assessing civil penalty if the TSA deci-
sion maker finds that an alleged viola-
tion occurred and a civil penalty is
warranted.

(3) A final decision and order of the
Administrator after appeal is binding
precedent in any other civil penalty ac-
tion unless appealed and reversed by a
court of competent jurisdiction.

(4) The TSA decision maker will de-
termine whether the decision and order
of the TSA decision maker, with the
ALJ’s initial decision or order at-
tached, may be released to the public,
either in whole or in redacted form. In
making this determination, the TSA
decision maker will consider whether
disclosure of any of the information in
the decision and order would be detri-
mental to transportation security,
would not be in the public interest, or
should not otherwise be required to be
made available to the public.

§1503.659 Petition to reconsider or
modify a final decision and order of
the TSA decision maker on appeal.

(a) General. Any party may petition
the TSA decision maker to reconsider
or modify a final decision and order
issued by the TSA decision maker on
appeal from an initial decision. A party
must file a petition to reconsider or
modify not later than 30 days after
service of the TSA decision maker’s
final decision and order on appeal and
must serve a copy of the petition on
each party. The TSA decision maker
will not reconsider or modify an initial
decision and order issued by an ALJ
that has not been appealed by any
party to the TSA decision maker and

49 CFR Ch. XII (10-1-11 Edition)

filed with the Enforcement Docket
Clerk.

(b) Form and number of copies. A party
must file in writing a petition to recon-
sider or modify. The party must file
the original petition with the Enforce-
ment Docket Clerk and must serve a
copy of the petition on each party.

(c) Contents. A party must state brief-
ly and specifically the alleged errors in
the final decision and order on appeal,
the relief sought by the party, and the
grounds that support the petition to re-
consider or modify.

(1) If the petition is based, in whole
or in part, on allegations regarding the
consequences of the TSA decision mak-
er’s decision, the party must describe
and support those allegations.

(2) If the petition is based, in whole
or in part, on new material not pre-
viously raised in the proceedings, the
party must set forth the new material
and include affidavits of prospective
witnesses and authenticated docu-
ments that would be introduced in sup-
port of the new material. The party
must explain, in detail, why the new
material was not discovered through
due diligence prior to the hearing.

(d) Repetitious and frivolous petitions.
The TSA decision maker will not con-
sider repetitious or frivolous petitions.
The TSA decision maker may sum-
marily dismiss repetitious or frivolous
petitions to reconsider or modify.

(e) Reply petitions. Any other party
may reply to a petition to reconsider
or modify, not later than 30 days after
service of the petition on that party,
by filing a reply with the Enforcement
Docket Clerk. A party must serve a
copy of the reply on each party.

(f) Effect of filing petition. Unless oth-
erwise ordered by the TSA decision
maker, filing a petition pursuant to
this section will stay the effective date
of the TSA decision maker’s final deci-
sion and order on appeal.

(g) The TSA decision maker’s decision
on petition. The TSA decision maker
has sole discretion to grant or deny a
petition to reconsider or modify. The
TSA decision maker will grant or deny
a petition to reconsider or modify
within a reasonable time after receipt
of the petition or receipt of the reply
petition, if any. The TSA decision
maker may affirm, modify, or reverse
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the final decision and order on appeal,
or may remand the case for any pro-
ceedings that the TSA decision maker
determines may be necessary.

[74 FR 36039, July 21, 2009, as amended at 75
FR 58334, Sept. 24, 2010]

§1503.661 Judicial review of a final
order.

For violations of a TSA requirement,
a party may petition for review of a
final order of the Administrator only
to the courts of appeals of the United
States or the United States Court of
Appeals for the District of Columbia
pursuant to 49 U.S.C. 46110. A party
seeking judicial review of a final order
must file a petition for review not later
than 60 days after the final order has
been served on the party.

Subpart H—Judicial Assessment of
Civil Penalties

§1503.701 Applicability of this sub-
part.

(a) Jurisdictional minimums. This sub-
part applies to a civil penalty action
under this part in which the total
amount in controversy exceeds the fol-
lowing amounts.

(b) In general. Except as provided in
paragraph (c) of this section, in the
case of violation of title 49 U.S.C. or 46
U.S.C chapter 701, a regulation pre-
scribed, or order issued under any of
those provisions, the amount in con-
troversy exceeds the following:

(1) $50,000, in the case of violation by
an individual or small business con-
cern, as defined in section 3 of the
Small Business Act (15 U.S.C. 632).

(2) $400,000, in the case of violation by
any other person.

(c) Certain aviation related violations.
In the case of a violation of 49 U.S. C.
chapter 449 (except sections 44902,
44903(d), 44907(a)—(d)(1)(A),
44907(d)(1)(C)—(f), 44908, and 44909), or a
regulation prescribed or order issued
under any of those provisions, the
amount in controversy exceeds the fol-
lowing:

(1) $50,000, in the case of violation by
an individual (except an airman serv-
ing as an airman), any person not oper-
ating an aircraft for the transportation
of passengers or property for com-
pensation, or a small business concern,
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as defined in section 3 of the Small
Business Act (15 U.S.C. 632).

(2) $400,000, in the case of violation by
a person operating an aircraft for the
transportation of passengers or prop-
erty for compensation (except an indi-
vidual serving as an airman).

§1503.703 Civil penalty letter; referral.

(a) Issuance. In a civil penalty action
in which the amount in controversy ex-
ceeds the amounts set forth in
§1503.701, the Administrator will send a
civil penalty letter to the person
charged with a violation of a TSA re-
quirement.

(b) Contents. The civil penalty letter
will contain a statement of the
charges; the applicable law, rule, regu-
lation, or order; the amount of civil
penalty that the Administrator will ac-
cept in full settlement of the action or
an offer to compromise the civil pen-
alty.

(c) Response. Not later than 30 days
after receipt of the civil penalty letter,
the person charged with a violation
may present to the agency attorney
any material or information in answer
to the charges, either orally or in writ-
ing, that may explain, mitigate, or
deny the violation or that may show
extenuating circumstances. The Ad-
ministrator will consider any material
or information submitted in accord-
ance with this paragraph (c) to deter-
mine whether the person is subject to a
civil penalty or to determine the
amount for which the Administrator
will compromise the action.

(d) Compromise. If the person charged
with a violation offers to compromise
the civil penalty action for a specific
amount, that person must send pay-
ment in a form and manner acceptable
to TSA for that amount to the agency,
made payable to the Transportation
Security Administration, or make pay-
ment electronically through http:/
www.pay.gov. The Chief Counsel or the
Deputy Chief Counsel for Civil Enforce-
ment may accept the payment or may
refuse and return the payment. If the
Administrator accepts the offer to
compromise, the agency will send a let-
ter to the person charged with the vio-
lation stating that the payment is ac-
cepted in full settlement of the civil
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penalty action and that the matter is
closed.

(e) Referral for prosecution and collec-
tion. If the parties cannot agree to
compromise the civil penalty action or
the offer to compromise is rejected and
the payment submitted in compromise
is returned, the Administrator may
refer the civil penalty action to the
United States Attorney General, or the
delegate of the Attorney General, to
begin proceedings in a United States
district court, pursuant to the author-
ity in 49 U.S.C. 114 or 46305 to prosecute
and collect the civil penalty.

(f) The Administrator delegates to
the Chief Counsel and the Deputy Chief
Counsel for Enforcement the authority
to carry out any function of the Ad-
ministrator described in this §1503.703.

Subpart I—Formal Complaints

§1503.801 Formal complaints.

(a) Any person may file a complaint
with the Administrator with respect to
any act or omission by any person in
contravention of 49 U.S.C., subtitle VII,
part A, (except sections 44902, 44903(d),
44907(a)—(d)(1)(A), 44907(d)(1)(C)—(1),
44908, and 44909) administered by the
Administrator, or a regulation pre-
scribed or order issued under any of
those provisions. This section does not
apply to complaints against the Ad-
ministrator or employees of the TSA
acting within the scope of their em-
ployment.

(b) Complaints filed under this sec-
tion must—

(1) Be submitted in writing and iden-
tified as a complaint filed for the pur-
pose of seeking an appropriate order or
other enforcement action;

(2) Be submitted to the U.S. Depart-
ment of Homeland Security, Transpor-
tation Security Administration, by fol-
lowing the instructions to complete a
“‘complaint” contact form by following
the instructions on the TSA Web site,
currently accessible at http:/
www.tsa.gov/contact/index.shitm.

(3) Set forth the name and address, if
known, of each person who is the sub-
ject of the complaint and, with respect
to each person, the specific provisions
of the statute, regulation, or order that
the person filing the complaint be-
lieves were violated;
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(4) Contain a concise, but complete,
statement of the facts relied upon to
substantiate each allegation;

(b) State the name, address, and tele-
phone number of the person filing the
complaint; and

(6) Be signed by the person filing the
complaint or a duly authorized rep-
resentative.

(c) TSA will consider complaints that
do not meet the requirements of para-
graph (b) of this section as reports
under §1503.1.

(d) TSA will place complaints that
meet the requirements of paragraph (b)
of this section in the docket and will
mail a copy to each person named in
the complaint.

(e) TSA will refer any complaint
against a member of the Armed Forces
of the United States acting in the per-
formance of official duties to the Sec-
retary of the Department concerned in
accordance with the procedures set
forth in §1503.407.

(f) The person named in the com-
plaint must file an answer within 20
days after service of a copy of the com-
plaint.

(g) After the complaint has been an-
swered or after the allotted time in
which to file an answer has expired, the
Administrator, or a designated official,
will determine if there are reasonable
grounds for investigating the com-
plaint.

(h) If the Administrator, or a des-
ignated official, determines that a
complaint does not state facts that
warrant an investigation or action, the
Administrator or designated official
may dismiss the complaint without a
hearing and, if so, will provide the rea-
son for the dismissal, in writing, to the
person who filed the complaint and the
person(s) named in the complaint.

(i) If the Administrator, or a des-
ignated official, determines that rea-
sonable grounds exist, an informal in-
vestigation may be initiated. Each per-
son named in the complaint will be ad-
vised which official has been delegated
the responsibility under §1503.203 for
conducting the investigation.

(j) If the investigation substantiates
the allegations set forth in the com-
plaint, a notice of proposed order may
be issued or other enforcement action
taken in accordance with this part.
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(k) The complaint and other plead-
ings and official TSA records relating
to the disposition of the complaint are
maintained in current docket form at:
U.S. Department of Homeland Secu-
rity, Transportation Security Adminis-
tration, Office of the Chief Counsel,
TSA-2, Complaint Docket, 601 South
12th Street, Arlington, VA 20598-6002. If
this location changes, TSA will give
notice of the change by publishing a
notice in the FEDERAL REGISTER.

(1) Generally. Any person interested
in reviewing or obtaining a copy of a
record may do so only by submitting a
Freedom of Information Act (FOIA) re-
quest under 5 U.S.C. 552, et seq. and 49
CFR part 7. Portions of the record may
be exempt from disclosure pursuant to
FOIA.

(2) Docket files or documents not for
public disclosure. (i) Only the following
persons may review docket files or par-
ticular documents that are not for pub-
lic disclosure:

(A) Parties to the proceedings.

(B) Representatives designated in
writing by a party.

(C) Persons who have a need to know
as determined by the Administrator.

(ii) Those persons with permission to
review these documents or docket files
may view the materials at the Com-
plaint Docket, TSA Headquarters, Vis-
itor Center, 601 South 12th Street, Ar-
lington, Virginia 20598-6002, Attn: Of-
fice of Chief Counsel. If this address
changes, TSA will give notice by pub-
lishing a notice in the FEDERAL REG-
ISTER. Persons with access to these
records may have a copy of the records
after payment of reasonable costs.

PART 1507—PRIVACY ACT-
EXEMPTIONS

Sec.

1507.1 Scope.

1507.3 Exemptions.
AUTHORITY: 49 U.S.C.
U.S.C. 552a(j) and (k).

SOURCE: 69 FR 35537, June 25, 2004, unless
otherwise noted.

§1507.1 Scope.

This part implements provisions of
the Privacy Act of 1974 (the Act) that
permit TSA to exempt any system of
records within the agency from certain

1141)(1), 40113, 5

§1507.3

requirements of the Act. The proce-
dures governing access to, and correc-
tion of, records in a TSA system of
records are set forth in 6 CFR part 5,
subpart B.

§1507.3 Exemptions.

The following TSA systems of
records are exempt from certain provi-
sions of the Privacy Act of 1974 pursu-
ant to 5 U.S.C. 552a(j), (k), or both, as
set forth in this section. During the
course of normal agency functions, ex-
empt materials from one system of
records may become part of one or
more other systems of records. To the
extent that any portion of system of
records becomes part of another Pri-
vacy Act system of records, TSA here-
by claims the same exemptions as were
claimed in the original primary system
of which they are a part and claims
any additional exemptions in accord-
ance with this part.

(a) Transportation Security Enforce-
ment Record System (DHS/TSA 001). The
Transportation Security Enforcement
Record System (TSERS) (DHS/TSA 001)
enables TSA to maintain a system of
records related to the screening of pas-
sengers and property and they may be
used to identify, review, analyze, inves-
tigate, and prosecute violations or po-
tential violations of criminal statutes
and transportation security laws. Pur-
suant to exemptions (j)(2), (k)(1), and
(k)(2) of the Privacy Act, DHS/TSA 001
is exempt from 5 U.S.C. 552a(c)(3), (d),
e)D), (e)3), (e))(G), (H), and (I), and
(f). Exemptions from the particular
subsections are justified for the fol-
lowing reasons:

(1) From subsection (c¢)(3) (Account-
ing for Disclosures) because release of
the accounting of disclosures could
alert the subject of an investigation of
an actual or potential criminal, civil,
or regulatory violation to the existence
of the investigation and reveal inves-
tigative interest on the part of TSA, as
well as the recipient agency. Disclosure
of the accounting would therefore
present a serious impediment to trans-
portation security, law enforcement ef-
forts, and efforts to preserve national
security. Disclosure of the accounting
would also permit the individual who is
the subject of a record to impede the
investigation and avoid detection or
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