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§37.155 Factors in decision to grant an
undue financial burden waiver.

(a) In making an undue financial bur-
den determination, the FTA Adminis-
trator will consider the following fac-
tors:

(1) Effects on current fixed route
service, including reallocation of acces-
sible fixed route vehicles and potential
reduction in service, measured by serv-
ice miles;

(2) Average number of trips made by
the entity’s general population, on a
per capita basis, compared with the av-
erage number of trips to be made by
registered ADA paratransit eligible
persons, on a per capita basis;

(3) Reductions in other services, in-
cluding other special services;

(4) Increases in fares;

(5) Resources available to implement
complementary paratransit service
over the period covered by the plan;

(6) Percentage of budget needed to
implement the plan, both as a percent-
age of operating budget and a percent-
age of entire budget;

(7) The current level of accessible
service, both fixed route and para-
transit;

(8) Cooperation/coordination among
area transportation providers;

(9) Evidence of increased efficiencies,
that have been or could be effectuated,
that would benefit the level and qual-
ity of available resources for com-
plementary paratransit service; and

(10) Unique circumstances in the sub-
mitting entity’s area that affect the
ability of the entity to provide para-
transit, that militate against the need
to provide paratransit, or in some
other respect create a circumstance
considered exceptional by the submit-
ting entity.

(b)(1) Costs attributable to com-
plementary paratransit shall be lim-
ited to costs of providing service spe-
cifically required by this part to ADA
paratransit eligible individuals, by en-
tities responsible under this part for
providing such service.

(2) If the entity determines that it is
impracticable to distinguish between
trips mandated by the ADA and other
trips on a trip-by-trip basis, the entity
shall attribute to ADA complementary
paratransit requirements a percentage
of its overall paratransit costs. This
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percentage shall be determined by a
statistically valid methodology that
determines the percentage of trips that
are required by this part. The entity
shall submit information concerning
its methodology and the data on which
its percentage is based with its request
for a waiver. Only costs attributable to
ADA-mandated trips may be considered
with respect to a request for an undue
financial burden waiver.

(3) Funds to which the entity would
be legally entitled, but which, as a
matter of state or local funding ar-
rangements, are provided to another
entity and used by that entity to pro-
vide paratransit service which is part
of a coordinated system of paratransit
meeting the requirements of this part,
may be counted in determining the
burden associated with the waiver re-
quest.

§§37.157-37.159 [Reserved]

Subpart G—Provision of Service

§37.161 Maintenance of accessible fea-
tures: General.

(a) Public and private entities pro-
viding transportation services shall
maintain in operative condition those
features of facilities and vehicles that
are required to make the vehicles and
facilities readily accessible to and usa-
ble by individuals with disabilities.
These features include, but are not lim-
ited to, lifts and other means of access
to vehicles, securement devices, ele-
vators, signage and systems to facili-
tate communications with persons
with impaired vision or hearing.

(b) Accessibility features shall be re-
paired promptly if they are damaged or
out of order. When an accessibility fea-
ture is out of order, the entity shall
take reasonable steps to accommodate
individuals with disabilities who would
otherwise use the feature.

(c) This section does not prohibit iso-
lated or temporary interruptions in
service or access due to maintenance or
repairs.

§387.163 Keeping vehicle lifts in opera-
tive condition: Public entities.

(a) This section applies only to public
entities with respect to lifts in non-rail
vehicles.
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(b) The entity shall establish a sys-
tem of regular and frequent mainte-
nance checks of lifts sufficient to de-
termine if they are operative.

(c) The entity shall ensure that vehi-
cle operators report to the entity, by
the most immediate means available,
any failure of a lift to operate in serv-
ice.

(d) Except as provided in paragraph
(e) of this section, when a lift is discov-
ered to be inoperative, the entity shall
take the vehicle out of service before
the beginning of the vehicle’s next
service day and ensure that the lift is
repaired before the vehicle returns to
service.

(e) If there is no spare vehicle avail-
able to take the place of a vehicle with
an inoperable lift, such that taking the
vehicle out of service will reduce the
transportation service the entity is
able to provide, the public entity may
keep the vehicle in service with an in-
operable 1lift for no more than five days
(if the entity serves an area of 50,000 or
less population) or three days (if the
entity serves an area of over 50,000 pop-
ulation) from the day on which the lift
is discovered to be inoperative.

(f) In any case in which a vehicle is
operating on a fixed route with an in-
operative lift, and the headway to the
next accessible vehicle on the route ex-
ceeds 30 minutes, the entity shall
promptly provide alternative transpor-
tation to individuals with disabilities
who are unable to use the vehicle be-
cause its lift does not work.

§37.165 Lift and securement use.

(a) This section applies to public and
private entities.

(b) All common wheelchairs and their
users shall be transported in the enti-
ty’s vehicles or other conveyances. The
entity is not required to permit wheel-
chairs to ride in places other than des-
ignated securement locations in the ve-
hicle, where such locations exist.

(c)(1) For vehicles complying with
part 38 of this title, the entity shall use
the securement system to secure
wheelchairs as provided in that Part.

(2) For other vehicles transporting
individuals who use wheelchairs, the
entity shall provide and use a secure-
ment system to ensure that the wheel-
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chair remains within the securement
area.

(3) The entity may require that an
individual permit his or her wheelchair
to be secured.

(d) The entity may not deny trans-
portation to a wheelchair or its user on
the ground that the device cannot be
secured or restrained satisfactorily by
the vehicle’s securement system.

(e) The entity may recommend to a
user of a wheelchair that the individual
transfer to a vehicle seat. The entity
may not require the individual to
transfer.

(f) Where necessary or upon request,
the entity’s personnel shall assist indi-
viduals with disabilities with the use of
securement systems, ramps and lifts. If
it is necessary for the personnel to
leave their seats to provide this assist-
ance, they shall do so.

(g) The entity shall permit individ-
uals with disabilities who do not use
wheelchairs, including standees, to use
a vehicle’s lift or ramp to enter the ve-
hicle. Provided, that an entity is not re-
quired to permit such individuals to
use a lift Model 141 manufactured by
EEC, Inc. If the entity chooses not to
allow such individuals to use such a
lift, it shall clearly notify consumers
of this fact by signage on the exterior
of the vehicle (adjacent to and of
equivalent size with the accessibility
symbol).

[66 FR 45621, Sept. 6, 1991, as amended at 58
FR 63103, Nov. 30, 1993]

EFFECTIVE DATE NOTE: At 76 FR 57936,
Sept. 19, 2011, §37.165(b) was revised, effective
Oct. 19, 2011. For the convenience of the user,
the revised text is set forth as follows:

§87.165 Lift and securement use.

* * * * *

(b) Except as provided in this section, indi-
viduals using wheelchairs shall be trans-
ported in the entity’s vehicles or other con-
veyances.

(1) With respect to wheelchair/occupant
combinations that are larger or heavier than
those to which the design standards for vehi-
cles and equipment of 49 CFR part 38 refer,
the entity must carry the wheelchair and oc-
cupant if the lift and vehicle can accommo-
date the wheelchair and occupant. The enti-
ty may decline to carry a wheelchair/occu-
pant if the combined weight exceeds that of
the lift specifications or if carriage of the
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