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same lease agreement, provides in-flight ca-
tering service to air carriers. The projected 
gross receipts from the restaurant are in-
cluded in the overall goal calculation, while 
the gross receipts to be earned by the in- 
flight catering services are not. 

§ 23.49 What is the base for a recipi-
ent’s goal for car rentals? 

Except in the case where you use the 
alternative goal approach of 
§ 23.51(c)(5)(ii), the base for your goal is 
the total gross receipts of car rental 
operations at your airport. You do not 
include gross receipts of other conces-
sions in this base. 

§ 23.51 How are a recipient’s overall 
goals expressed and calculated? 

(a) Your objective in setting a goal is 
to estimate the percentage of the base 
calculated under §§ 23.47–23.49 that 
would be performed by ACDBEs in the 
absence of discrimination and its ef-
fects. 

(1) This percentage is the estimated 
ACDBE participation that would occur 
if there were a ‘‘level playing field’’ for 
firms to work as concessionaires for 
your airport. 

(2) In conducting this goal setting 
process, you are determining the ex-
tent, if any, to which the firms in your 
market area have suffered discrimina-
tion or its effects in connection with 
concession opportunities or related 
business opportunities. 

(3) You must complete the goal-set-
ting process separately for each of the 
two overall goals identified in § 23.41 of 
this part. 

(b)(1) Each overall concessions goal 
must be based on demonstrable evi-
dence of the availability of ready, will-
ing and able ACDBEs relative to all 
businesses ready, willing and able to 
participate in your ACDBE program 
(hereafter, the ‘‘relative availability of 
ACDBEs’’). 

(2) You cannot simply rely on the 10 
percent national aspirational goal, 
your previous overall goal, or past 
ACDBE participation rates in your pro-
gram without reference to the relative 
availability of ACDBEs in your mar-
ket. 

(3) Your market area is defined by 
the geographical area in which the sub-
stantial majority of firms which seek 
to do concessions business with the air-

port are located and the geographical 
area in which the firms which receive 
the substantial majority of conces-
sions-related revenues are located. 
Your market area may be different for 
different types of concessions. 

(c) Step 1. You must begin your goal 
setting process by determining a base 
figure for the relative availability of 
ACDBEs. The following are examples of 
approaches that you may take toward 
determining a base figure. These exam-
ples are provided as a starting point for 
your goal setting process. Any percent-
age figure derived from one of these ex-
amples should be considered a basis 
from which you begin when examining 
the evidence available to you. These 
examples are not intended as an ex-
haustive list. Other methods or com-
binations of methods to determine a 
base figure may be used, subject to ap-
proval by the FAA. 

(1) Use DBE Directories and Census Bu-
reau Data. Determine the number of 
ready, willing and able ACDBEs in 
your market area from your ACDBE di-
rectory. Using the Census Bureau’s 
County Business Pattern (CBP) data 
base, determine the number of all 
ready, willing and able businesses 
available in your market area that per-
form work in the same NAICS codes. 
(Information about the CBP data base 
may be obtained from the Census Bu-
reau at their Web site, http:// 
www.census.gov/epcd/cbp/view/ 
cbpview.html.) Divide the number of 
ACDBEs by the number of all busi-
nesses to derive a base figure for the 
relative availability of ACDBEs in your 
market area. 

(2) Use an Active Participants List. De-
termine the number of ACDBEs that 
have participated or attempted to par-
ticipate in your airport concessions 
program in previous years. Determine 
the number of all businesses that have 
participated or attempted to partici-
pate in your airport concession pro-
gram in previous years. Divide the 
number of ACDBEs who have partici-
pated or attempted to participate by 
the number for all businesses to derive 
a base figure for the relative avail-
ability of ACDBEs in your market 
area. 
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(3) Use data from a disparity study. Use 
a percentage figure derived from data 
in a valid, applicable disparity study. 

(4) Use the goal of another recipient. If 
another airport or other DOT recipient 
in the same, or substantially similar, 
market has set an overall goal in com-
pliance with this rule, you may use 
that goal as a base figure for your goal. 

(5) Alternative methods. (i) You may 
use other methods to determine a base 
figure for your overall goal. Any meth-
odology you choose must be based on 
demonstrable evidence of local market 
conditions and be designed to ulti-
mately attain a goal that is rationally 
related to the relative availability of 
ACDBEs in your market area. 

(ii) In the case of a car rental goal, 
where it appears that all or most of the 
goal is likely to be met through the 
purchases by car rental companies of 
vehicles or other goods or services from 
ACDBEs, one permissible alternative is 
to structure the goal entirely in terms 
of purchases of goods and services. In 
this case, you would calculate your car 
rental overall goal by dividing the esti-
mated dollar value of such purchases 
from ACDBEs by the total estimated 
dollar value of all purchases to be made 
by car rental companies. 

(d) Step 2. Once you have calculated a 
base figure, you must examine all rel-
evant evidence reasonably available in 
your jurisdiction to determine what 
adjustment, if any, is needed to the 
base figure in order to arrive at your 
overall goal. 

(1) There are many types of evidence 
that must be considered when adjust-
ing the base figure. These include, but 
are not limited to: 

(i) The current capacity of ACDBEs 
to perform work in your concessions 
program, as measured by the volume of 
work ACDBEs have performed in re-
cent years; and 

(ii) Evidence from disparity studies 
conducted anywhere within your juris-
diction, to the extent it is not already 
accounted for in your base figure. 

(2) If your base figure is the goal of 
another recipient, you must adjust it 
for differences in your market area and 
your concessions program. 

(3) If available, you must consider 
evidence from related fields that affect 
the opportunities for ACDBEs to form, 

grow and compete. These include, but 
are not limited to: 

(i) Statistical disparities in the abil-
ity of ACDBEs to get the financing, 
bonding and insurance required to par-
ticipate in your program; 

(ii) Data on employment, self-em-
ployment, education, training and 
union apprenticeship programs, to the 
extent you can relate it to the opportu-
nities for ACDBEs to perform in your 
program. 

(4) If you attempt to make an adjust-
ment to your base figure to account for 
the continuing effects of past discrimi-
nation, or the effects of an ongoing 
ACDBE program, the adjustment must 
be based on demonstrable evidence that 
is logically and directly related to the 
effect for which the adjustment is 
sought. 

(5) Among the information you sub-
mit with your overall goal (see 23.45(e)), 
you must include description of the 
methodology you used to establish the 
goal, including your base figure and 
the evidence with which it was cal-
culated, as well as the adjustments you 
made to the base figure and the evi-
dence relied on for the adjustments. 
You should also include a summary 
listing of the relevant available evi-
dence in your jurisdiction and an ex-
planation of how you used that evi-
dence to adjust your base figure. You 
must also include your projection of 
the portions of the overall goal you ex-
pect to meet through race-neutral and 
race-conscious measures, respectively 
(see §§ 26.51(c)). 

(e) You are not required to obtain 
prior FAA concurrence with your over-
all goal (i.e., with the number itself). 
However, if the FAA’s review suggests 
that your overall goal has not been 
correctly calculated, or that your 
method for calculating goals is inad-
equate, the FAA may, after consulting 
with you, adjust your overall goal or 
require that you do so. The adjusted 
overall goal is binding on you. 

(f) If you need additional time to col-
lect data or take other steps to develop 
an approach to setting overall goals, 
you may request the approval of the 
FAA Administrator for an interim goal 
and/or goal-setting mechanism. Such a 
mechanism must: 
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(1) Reflect the relative availability of 
ACDBEs in your local market area to 
the maximum extent feasible given the 
data available to you; and 

(2) Avoid imposing undue burdens on 
non-ACDBEs. 

§ 23.53 How do car rental companies 
count ACDBE participation toward 
their goals? 

(a) As a car rental company, you 
may, in meeting the goal the airport 
has set for you, include purchases or 
leases of vehicles from any vendor that 
is a certified ACDBE. 

(b) As a car rental company, if you 
choose to meet the goal the airport has 
set for you by including purchases or 
leases of vehicles from an ACDBE ven-
dor, you must also submit to the re-
cipient documentation of the good 
faith efforts you have made to obtain 
ACDBE participation from other 
ACDBE providers of goods and services. 

(c) While this part does not require 
you to obtain ACDBE participation 
through direct ownership arrange-
ments, you may count such participa-
tion toward the goal the airport has set 
for you. 

(d) The following special rules apply 
to counting participation related to car 
rental operations: 

(1) Count the entire amount of the 
cost charged by an ACDBE for repair-
ing vehicles, provided that it is reason-
able and not excessive as compared 
with fees customarily allowed for simi-
lar services. 

(2) Count the entire amount of the 
fee or commission charged by a ACDBE 
to manage a car rental concession 
under an agreement with the conces-
sionaire toward ACDBE goals, provided 
that it is reasonable and not excessive 
as compared with fees customarily al-
lowed for similar services. 

(3) Do not count any portion of a fee 
paid by a manufacturer to a car dealer-
ship for reimbursement of work per-
formed under the manufacturer’s war-
ranty. 

(e) For other goods and services, 
count participation toward ACDBE 
goals as provided in part 26, § 26.55 and 
§ 23.55 of this part. In the event of any 
conflict between these two sections, 
§ 23.55 controls. 

(f) If you have a national or regional 
contract, count a pro-rated share of the 
amount of that contract toward the 
goals of each airport covered by the 
contract. Use the proportion of your 
applicable gross receipts as the basis 
for making this pro-rated assignment 
of ACDBE participation. 

Example to paragraph (f): Car Rental Com-
pany X signs a regional contract with an 
ACDBE car dealer to supply cars to all five 
airports in a state. The five airports each ac-
count for 20 percent of X’s gross receipts in 
the state. Twenty percent of the value of the 
cars purchased through the ACDBE car deal-
er would count toward the goal of each air-
port. 

§ 23.55 How do recipients count 
ACDBE participation toward goals 
for items other than car rentals? 

(a) You count only ACDBE participa-
tion that results from a commercially 
useful function. For purposes of this 
part, the term commercially useful 
function has the same meaning as in 
part 26, § 26.55(c), except that the re-
quirements of § 26.55(c)(3) do not apply 
to concessions. 

(b) Count the total dollar value of 
gross receipts an ACDBE earns under a 
concession agreement and the total 
dollar value of a management contract 
or subcontract with an ACDBE toward 
the goal. However, if the ACDBE enters 
into a subconcession agreement or sub-
contract with a non-ACDBE, do not 
count any of the gross receipts earned 
by the non-ACDBE. 

(c) When an ACDBE performs as a 
subconcessionaire or subcontractor for 
a non-ACDBE, count only the portion 
of the gross receipts earned by the 
ACDBE under its subagreement. 

(d) When an ACDBE performs as a 
participant in a joint venture, count a 
portion of the gross receipts equal to 
the distinct, clearly defined portion of 
the work of the concession that the 
ACDBE performs with its own forces 
toward ACDBE goals. 

(e) Count the entire amount of fees or 
commissions charged by an ACDBE 
firm for a bona fide service, provided 
that, as the recipient, you determine 
this amount to be reasonable and not 
excessive as compared with fees cus-
tomarily allowed for similar services. 
Such services may include, but are not 
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