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time professional and managerial positions
in the United States.
(c) For purposes of determining competitive status, offers submitted by Americanowned firms shall be reduced by ten (10) percent, provided that two responsible bidders/
offerors submit a bid/offer.
(d) Evidence of qualification. (1) Performance of similar construction work in the
United States. The bidder/offeror must describe below one or more similar projects
completed in the United States. For each
project, provide the following information:
Location: llllllllllllllllll
(City and State) lllllllllllllll
Complexity: lllllllllllllllll
llllllllllllllllllllllll
(Office building, etc.)
Type of construction: llllllllllll
Value of project:
llllllllllllll
Location: llllllllllllllllll
(City and State) lllllllllllllll
Complexity: lllllllllllllllll
llllllllllllllllllllllll
(Office building, etc.)
Type of construction: llllllllllll
Value of project:
llllllllllllll
Location: llllllllllllllllll
(City and State) lllllllllllllll
Complexity: lllllllllllllllll
llllllllllllllllllllllll
(Office building, etc.)
Type of construction: llllllllllll
Value of project:
llllllllllllll
If the bidder/offeror’s participation was as
a partner or co-venture, indicate the percentage of the project performed by the bidder/offeror: lll %
(2) Corporate location or ownership.
(i) The bidder/offeror certifies that it b is
b is not owned in excess of fifty (50) percent
by United States citizens or permanent residents.
(ii) The bidder/offeror certifies that it b
has b has not been incorporated in the
United States for more than three years and
that it b employs b does not employ United
States citizens or permanent residents in
more than half of its permanent full-time
professional and managerial positions in the
United States.
(e) By signing this bid/offer, the bidder/offeror certifies to the best of its knowledge,
all of the representations and certifications
provided in this provision are accurate, current and complete.

(End of provision)
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652.236–72 Statement of Qualifications
for the Omnibus Diplomatic Security and Antiterrorism Act.
As prescribed in 636.570(b), insert the
following provision:

STATEMENT OF QUALIFICATIONS FOR THE OMNIBUS
DIPLOMATIC
SECURITY
AND
ANTITERRORISM ACT (APR 2004)
(a) This solicitation is subject to Section
402 and Section 406(c) of the Omnibus Diplomatic Security and Antiterrorism Act of 1986
(P.L. 99–399; 22 U.S.C. 4852). The Act limits
certain construction projects abroad to
United States persons or United States joint
venture persons, and excludes organizations
that have business arrangements with Libya.
This Statement of Qualifications shall be
used to determine if a bidder/offeror meets
the definition of a ‘‘United States person’’ or
a ‘‘United States joint venture person’’ and
whether they have any business arrangements with Libya that may disqualify them
from participating in this solicitation.
(b) Definition. As used in this provision—
U.S. person means a company, partnership,
or joint venture that the Government determines, after consideration of all available information, including but not limited to that
provided by the bidder/offeror in response to
this solicitation, to be qualified pursuant to
Section 402.
(c) Representation. The bidder/offeror represents as part of its bid/offer that it b does
b does not meet the qualifications as a U.S.
person as set forth in Section 402 of the Act.
[Complete a Statement of Qualifications for
Purposes of Determining Status as a U.S. Person if the offeror represents that it is eligible.
See paragraph (d) of this provision.]
Warning: Any material misrepresentation
made in the Statement of Qualifications
may be the basis for disqualification of a bidder/offeror and reference for consideration of
suspension or debarment or for prosecution
under Federal law (cf. 18 U.S.C. 1001). Bidder/
offeror qualifications will be determined primarily on the basis of information submitted
in the Statement of Qualifications, including
attachments thereto, but the Government
may, at its discretion, rely on information
contained elsewhere in the bidder’s/offeror’s
bid/proposal or obtained from other sources.
(d) Statement of Qualifications for Purposes
of Determining Status as a U.S. Person (22
U.S.C. 4852). A bidder/offeror that represents
that it is a U.S. person must provide the following information.
Statement of Qualifications for Purposes
of Determining Status as a U.S. Person (22
U.S.C. 4852)
Name and address of U.S. person organization providing this information:
llllllllllllllllllllllll
llllllllllllllllllllllll
llllllllllllllllllllllll
Introduction. Section 402 of the Omnibus
Diplomatic Security and Antiterrorism Act
(Public Law 99–399) provides that a ‘‘United
States person’’ or a ‘‘qualified United States
joint venture’’ must meet certain requirements, listed in sections 402(c)(2) and (3) of
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the Act, to be eligible to compete. To assist
business entities to determine whether they
qualify as a U.S. person or U.S. joint venture
person, guidance is hereby provided. For ease
of reference, the statutory language is
quoted immediately before the definitions
that apply to it. Space for the required information is provided immediately following
each definition.
NOTE: The Statement of Qualifications
shall provide information correctly applicable to the U.S. person whose qualifications
are being certified, and shall not include information pertaining to corporate affiliates
or subsidiaries. Organizations that wish to
use the experience or financial resources of
any other legally dependent organization or
individual, including parent companies, subsidiaries, or other related organizations,
must do so by way of a joint venture. A prospective bidder/offeror may be an individual
organization or firm, a formal joint venture
in which the co-venturers have reduced their
arrangement to writing, or a de facto joint
venture where no formal agreement has been
reached, but the offering entity relies upon
the experience of a related U.S. firm that
guarantees performance. To be considered a
‘‘qualified United States joint venture person,’’ the joint venture must have at least
one firm or organization that itself meets all
the requirements of a U.S. person listed in
Section 402. By signing this bid/proposal, the
U.S. person co-venturer agrees to be individually responsible for performance of the contract, notwithstanding the terms of any
joint venture agreement.
1. Section 402(c)(2)(A): ‘‘The term ‘United
States person’ means a person which—(A) is
incorporated or legally organized under the
laws of the United States, including the District of Columbia, and local laws.’’
Definitions for purposes of Section 402 determinations of eligibility—
Incorporated means the successful de jure
incorporation of a business organization pursuant to the laws of any United States jurisdiction or component thereof.
Legally organized means the legally recognized existence of an organization other than
a de jure corporation (e.g., a partnership)
under the laws of any United States jurisdiction or component thereof. Only organizations that have a legal status, including the
right to bring suit, to sign contracts, and to
hold property under the law of the jurisdiction where they are doing business will qualify as legally organized. A natural person
who is a United States citizen acting in his
or her entrepreneurial capacity will be
deemed to be a ‘‘person legally organized’’
within the scope of this definition, provided
that the prospective bidder/offeror holds all
required licenses to do business in the jurisdiction where he or she is located.
United States means any jurisdiction that is
one of the fifty States, the District of Co-

lumbia, a United States territory, a United
States possession, or the Commonwealths of
Puerto Rico and the Northern Mariana Islands.
Question 1. The organization seeking eligibility under Section 402 is incorporated or is
legally organized under the laws of what jurisdiction?
llllllllllllllllllllllll
2. Section 402(c)(2)(B): ‘‘The term ‘United
States person’ means a person which—(B)
has its principal place of business in the
United States.’’
Definitions for purposes of Section 402 determinations of eligibility—
Principal place of business means the main
location of the prospective bidder/offeror.
For purposes of this section, a prospective
bidder/offeror shall identify only one principal place of business, and such location
shall include at least the offices of the chief
operating officer and headquarters staff. The
named location must be a United States jurisdiction from which a tax return has been
filed or will be filed during the calendar year
in which the prospective bidder/offeror submits this bid/offer.
United States means any jurisdiction that is
one of the fifty States, the District of Columbia, a United States territory, a United
States possession, or the Commonwealths of
Puerto Rico and the Northern Mariana Islands.
Question 2(a). The organization seeking eligibility has its principal place of business in
what city and state?
llllllllllllllllllllllll
Question 2(b). What kind of tax return was
or will be filed, and in what jurisdiction, during the current calendar year?
(i) Jurisdiction: llllllllllllll
(e.g., federal, state, city)
(ii) Type of return (e.g., income tax, franchise tax, etc.). Include all that apply:
llllllllllllllllllllllll
llllllllllllllllllllllll
3. Section 402(c)(2)(C): ‘‘The term ‘United
States person’ means a person which has
been incorporated or legally organized in the
United States—
(i) for more than 5 (five) years before the
issuance date of the invitation for bids or request for proposals with respect to a construction project under subsection (a)(1);
and,
(ii) for more than 2 (two) years before the
issuance date of the invitation for bids or request for proposals with respect to a construction or design project abroad that involves technical security under subsection
(a)(2).’’
Definitions for purposes of Section 402 determinations of eligibility—
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Has been incorporated or legally organized
means that the organization can show continuity as an ongoing business. Organizations that have changed only their names
meet the continuity requirement of this subsection. Organizations that have been
bought, sold, merged, or otherwise substantially altered or enlarged their principal
business activities will have the burden of
proving that there have been ongoing operations by the same business entity for the
required period of time. If the successor entity has acquired all of the assets and liabilities of the predecessor business and the
predecessor business has no further existence, the successor may claim the incorporation date of the predecessor. In any other
circumstance, the prospective bidder/offeror
must show that the law of the jurisdiction in
which it operates regards the prospective
bidder/offeror as the complete successor in
interest of the predecessor business for purpose of contractual obligations.
Issuance date means the date in Block 3 of
the Standard Form 1442 accompanying this
solicitation.
Years means calendar years measured from
day of the month to day of the month. For
example, January 1, 2002 through December
31, 2002 is one calendar year, as is July 1, 2002
through July 1, 2003.
Question 3:
(i) On what date was the organization seeking eligibility incorporated or legally organized? llllllll
(ii) If this date is less than the required
number of years before the issuance date, on
the basis of what documentation does the organization seeking eligibility claim that it
has been in business for the requisite period
of time?llllllllllllllll (Identify, and forward copies as an Attachment to
this Statement. This material may include
such items as certificates of incorporation,
partnership
agreements,
resolutions
of
boards of directors, etc.).
4. Section 402(c)(2)(D): ‘‘The term ‘United
States person’ means a person which has performed within the United States or at a
United States diplomatic or consular establishment abroad administrative and technical, professional, or construction services
similar in complexity, type of construction,
and value to the contract being bid.’’
Definitions for purposes of Section 402 determination of eligibility—
Administrative and technical, professional, or
construction services means the kind of work
in which the prospective bidder/offeror is interested. If the proposed contract is for construction management services, the prospective bidder/offeror will be expected to demonstrate construction management expertise. In general, ‘‘administrative’’ means the
capacity or ability to manage; ‘‘technical’’
means the specific skills peculiar to the type
of work required; ‘‘professional’’ means ex-

pert services resulting from advanced training in the type of work required; and ‘‘construction’’ experience if it has not directly
performed all of the actual construction activities. Thus, an entity whose only construction work experience was performed by
its legally distinct subsidiary or parent will
not be considered to have construction experience.
Complexity means the physical size and
technical size and demands of the project.
‘‘Performed’’ means projects that have been
fully completed by the prospective bidder/offeror and accepted by the owner or other
party to the transaction. Projects still in
progress have not yet been performed for
purposes of this definition.
Type of construction means the overall nature of the facilities to be built, including
the kinds of materials to be used. Thus, if
the contract will require the construction of
a multi-story office building, the prospective
bidder/offeror will be expected to demonstrate experience with facilities of this
type.
Value means the total contract price of the
project, not to the profit or loss to the bidder/offeror.
Within the United States means a United
States jurisdiction that is the place where
the subject matter of the contract or other
arrangement was in fact completed. It does
not mean the place where the contract or
other arrangement was negotiated or signed.
The term ‘‘United States’’ means any jurisdiction that is one of the 50 states, the District of Columbia, a United States territory,
a United States possession, or the Commonwealth of Puerto Rico and the Northern Mariana Islands.
Question 4: List on this page, and an attachment (if necessary), one or more similar
projects completed by the prospective bidder/
offeror. For each project, provide the following information:
llllllllllllllllllllllll
Location:
(City and State, or Country)
llllllllllllllllllllllll
Type of service:
(administrative, etc.)
llllllllllllllllllllllll
Complexity:
(office building, etc.)
llllllllllllllllllllllll
Type of construction:
llllllllllllllllllllllll
Value of project:
If the prospective bidder/offeror’s participation was as a partner or co-venturer, indicate the percentage of the project performed
by the prospective offeror: llll %
5. Section 402(c)(2)(E): ‘‘The term ‘United
States person’ means a person which—with
respect to a construction project under subsection (a)(1)—has achieved a total business
volume equal to or greater than the value of
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the project being bid in 3 years of the 5-year
period before the date specified in subparagraph (C)(i).’’
Definitions of purposes of Section 402 determination of eligibility—
3 years of the 5-year period before the date
specified in subparagraph (C)(i) means the
three to five calendar year period immediately preceding the issuance date of this
solicitation.
Total business volume means the U.S. dollar
value of the gross income or receipts reported by the prospective bidder/offeror on
its annual federal income tax returns.
Years means the business year of the prospective bidder/offeror, as reflected on its annual federal income tax returns.
Question 5: Please complete the information below for at least three of the five listed
years.
The gross receipts for the business year:
(list year and amount).
The gross receipts for the business year:
(list year and amount).
The gross receipts for the business year:
(list year and amount).
The gross receipts for the business year:
(list year and amount).
The gross receipts for the business year:
(list year and amount).
6. Section 402(c)(2)(F): ‘‘The term ‘United
States person’ means a person which—(i) employs United States citizens in at least 80
percent of its principal management positions in the United States; (ii) employs
United States citizens in more than half of
its permanent, full-time positions in the
United States; and (iii) will employ United
States citizens in at least 80 percent of the
supervisory positions on the foreign buildings office project site.’’
Definitions for purposes of Section 402 determinations of eligibility—
In the United States refers to those positions that the prospective bidder/offeror
maintains within all jurisdictions which are
one of the 50 states, the District of Columbia, a United States territory, a United
States possession, or the Commonwealths of
Puerto Rico and the Northern Mariana Islands.
Permanent, full-time positions means positions with the prospective bidder/offeror that
are intended to be indefinite, as opposed to
limited, seasonal, or project-duration periods. The term ‘full-time’ refers to positions
in which the occupants are expected to and
ordinarily work 40 hours a week. The term
‘permanent, full-time positions’ covers the
portion of the prospective bidder’s/offeror’s
workforce that continues to be employed
without regard to the fluctuating requirements of production or projects.
Principal management positions refers to
chief operating officer and those management officials reporting directly to him or
her. In the case of a partnership, the term re-

fers to every general partner. In the case of
a corporation, the term refers to those officers of the corporation who are active in
running its day-to-day operations. Members
of corporation boards of directors who do not
have operational responsibilities do not occupy ‘‘principal management positions’’ simply by virtue of their service on the board. In
all cases, the term ‘‘principal management
positions’’ also includes the position or positions held by the individual or individuals
who will have primary corporate management oversight responsibility for this contract if the prospective bidder/offeror is
awarded the contract. Each prospective bidder/offeror is responsible for listing all of its
principal management positions and identifying their current occupants by name and
citizenship.
Supervisory positions means all positions
with significant authority to direct the work
of others as well as those for which access to
classified or controlled documents is required. Such positions will be identified in
each contract.
United States citizen means natural persons
with United States citizenship by virtue either of birth or of naturalization.
Question 6(a): The bidder/offeror has the
following staff:
(i) Principal management positions in the
United States:
Chief Operating Officer:
llllllllllllllllllllllll
(name)
llllllllllllllllllllllll
(citizenship)
(ii) For each individual reporting directly
to the above-named Chief Operating Officer,
list position, name, and citizenship:
llllllllllllllllllllllll
Position:
llllllllllllllllllllllll
Name:
llllllllllllllllllllllll
Citizenship:
(iii) Individual(s) expected to have primary
management oversight responsibility for
contract if it is awarded:
llllllllllllllllllllllll
(name)
llllllllllllllllllllllll
(citizenship)
Question 6(b): Number of permanent, fulltime positions in the United States: llll
Question 6(c): Number of United States citizens currently employed in permanent, fulltime positions in the United States: llll
Question 6(d): Certification of intent to employ U.S. citizens in a minimum of 80 percent of the supervisory positions identified
by the Government on this project:
I so certify: lllllllllllllllll
(signature)
llllllllllllllllllllllll
(name typed or printed)
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llllllllllllllllllllllll
(position)
llllllllllllllllllllllll
(date)
7. Section 402(c)(2)(G): ‘‘The term ‘United
States person’ means a person which has the
existing technical and financial resources in
the United States to perform this contract.’’
Definitions for purposes of Section 402 determinations of eligibility—
Existing technical and financial resources
means the capability of the prospective bidder/offeror to mobilize adequate staffing and
monetary arrangements from within the
United States sufficient to perform the contract. Adequate staffing levels may be demonstrated by presenting the resumes of current United States citizens and resident
aliens with skills and expertise necessary for
the work in which the prospective bidder/offeror is interested or some other indication
of available United States citizen or permanent legal resident human resources. Demonstration of adequate financial resources
must be issued by entities that are subject to
the jurisdiction of United States courts and
have agents located within the United States
for acceptance of service of process.
Question 7: Submit, as an Attachment to
this Statement, materials demonstrating existing technical and financial resources in
the United States.
8. Section 402(c)(3): ‘‘The term ‘qualified
United States joint venture person’ means a
joint venture in which a United States person or persons owns at least 51 percent of the
assets of the joint venture.’’
Definitions for purposes of Section 402 determinations of eligibility—
Assets means tangible and intangible
things of value conveyed or made available
to the joint venture by the co-venturers.
Joint venture means a formal or de facto arrangement by and through which two or
more persons or entities associate for the
purpose of carrying out the prospective contract. Prospective bidders/offerors are advised that a joint venture may not be acceptable to projects requiring a Department of
Defense facility security clearance because
each co-venturer may post particular problems in obtaining security clearances. To be
acceptable, all members of a joint venture
must be individually and severally liable for
the full performance of and resolution of any
and all matters arising out of the contract,
notwithstanding any provision of the joint
venture agreement of law of the jurisdiction
under which the joint venture was created.
Question 8(a): The bidder/offeror is is not a
joint venture.
Question 8(b): If the bidder/offeror is a joint
venture, the U.S. person participant is:
llllllllllllllllllllllll
(name)
llllllllllllllllllllllll
(address)

Question 8(c): If the bidder/offeror is a joint
venture, the names and countries of citizenship for all co-venturers are as follows:
llllllllllllllllllllllll
(name)
llllllllllllllllllllllll
(citizenship)
llllllllllllllllllllllll
(name)
llllllllllllllllllllllll
(citizenship)
llllllllllllllllllllllll
(name)
llllllllllllllllllllllll
(citizenship)
Question 8(d): If the bidder/offeror is a joint
venture, the U.S. person will own at least 51
percent of the assets of the joint venture.
I so certify: lllllllllllllllll
(signature)
llllllllllllllllllllllll
(name typed printed)
llllllllllllllllllllllll
(position)
llllllllllllllllllllllll
(title)
9. Libya. Section 406(c) states ‘‘No person
doing business with Libya may be eligible for
any contract awarded pursuant to this Act.’’
Definitions for purposes of Section 406 eligibility—
Contract awarded establishes a time frame
for the bar on doing business with Libya. The
time during which a relationship with Libya
is prohibited begins on the date the Section
406 information is submitted. For bidders/
offerors not selected for contract award, the
prohibition ceases on the date of award. For
the bidder/offeror that is awarded the contract, the bar continues through the life of
the contract, ending on the date of final acceptance of the work.
Doing business means all transactions of
any kind agreed to or performed after the
earlier of the date on which a bid/proposal is
submitted to the Department of State under
this solicitation or on which the contract,
subcontract, program, or other arrangement
with the Department of State is awarded or
becomes effective. Any transaction commenced prior to the date of submittal or
award and not yet completed must be reported. Transactions that call for continued
or future performance shall be disqualifying.
Transactions that have been completely performed but for which payment has not yet
been made must be reported, but shall not be
disqualifying unless any event other than
payment of a previously-agreed upon sum occurs. Examples of disqualifying actions include any pending litigation arising out of
business transactions with Libya, renegotiation of the terms of a loan, and refinancing
an amount owed or owing.
Person means any individual or legal entity, whether U.S. or foreign. Subcontractors

422

VerDate Mar<15>2010

09:09 Dec 20, 2011

Jkt 223210

PO 00000

Frm 00432

Fmt 8010

Sfmt 8010

Y:\SGML\223210.XXX

223210

Department of State

652.237–72

and others who do not have a direct contractual relationship with the United States are
not covered by this section.
With Libya means transactions between
any person and the Government of Libya,
government entities of Libya, or any other
organization wholly owned or effectively
controlled by the Government of Libya. It is
the responsibility of the entity submitting
Section 406 information to disclose existing
relationships with the entities that it has
reasonable grounds to believe are or may be
Libyan. In case of doubt or dispute, the Department of State shall determine, at its
sole discretion, whether any organization is
a governmental entity of Libya, wholly
owned by the Government of Libya, or effectively controlled by the Government of
Libya.
Certification
Based on the foregoing, I hereby certify on
behalf of this organization that it is is not
doing business with Libya as those terms are
used in Section 406(c) of the Omnibus Diplomatic Security and Antiterrorism Act of
1986.
(e) Signature: By signing this document,
the offeror indicates that to the best of his
or her knowledge, all of the representations
and certifications provided in response to the
questions contained in this Statement of
Qualifications are accurate, current, and
complete and that the offeror is aware of the
penalty prescribed in 18 U.S.C. 1001 for making false statements.

(End of provision)
[69 FR 19339, Apr. 13, 2004]

652.237–70

Compensatory time off.

As prescribed in 637.110(a), insert the
following clause:

erowe on DSK2VPTVN1PROD with CFR

COMPENSATORY TIME OFF (DEC 1994)
(a) Compensatory time off means time
from work during the personal service contract employee’s basic work week in exchange for performing an equal amount of irregular of occasional overtime work which is
officially ordered or approved.
(b) At the discretion of the Contracting Officer’s Representative (COR), the contractor
may earn compensatory time off in accordance with 3 FAM Section 232.6—Compensatory Time Off. Compensation time off remaining to the credit of a personal services
contract employee at the end of a 16-week
period and/or at the end of the contract period shall be forfeited.
(c) Compensatory time may not be converted to overtime.

(End of clause)
[59 FR 66772, Dec. 28, 1994]

652.237–71

[Reserved]

652.237–72 Observance of Legal Holidays and Administrative Leave.
As prescribed in 637.110(b), insert the
following clause:
OBSERVANCE OF LEGAL HOLIDAYS AND
ADMINISTRATIVE LEAVE (APR 2004)
(a) The Department of State observes the
following days as holidays:
New Year’s Day
Martin Luther King’s Birthday
Washington’s Birthday
Memorial Day
Independence Day
Labor Day
Columbus Day
Veterans Day
Thanksgiving Day
Christmas Day
Any other day designated by Federal law,
Executive Order, or Presidential Proclamation.
(b) When any such day falls on a Saturday
or Sunday, the following Monday is observed. Observance of such days by Government personnel shall not be cause for additional period of performance or entitlement
to compensation except as set forth in the
contract. If the contractor’s personnel work
on a holiday, no form of holiday or other premium compensation will be reimbursed either as a direct or indirect cost, unless authorized pursuant to an overtime clause elsewhere in this contract.
(c) When the Department of State grants
administrative leave to its Government employees, assigned contractor personnel in
Government facilities shall also be dismissed. However, the contractor agrees to
continue to provide sufficient personnel to
perform round-the-clock requirements of
critical tasks already in operation or scheduled, and shall be guided by the instructions
issued by the contracting officer or his/her
duly authorized representative.
(d) For fixed-price contracts, if services are
not required or provided because the building
is closed due to inclement weather, unanticipated holidays declared by the President,
failure of Congress to appropriate funds, or
similar reasons, deductions will be computed
as follows:
(1) The deduction rate in dollars per day
will be equal to the per month contract price
divided by 21 days per month.
(2) The deduction rate in dollars per day
will be multiplied by the number of days
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