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PART 402—SALE OF LANDS IN
FEDERAL RECLAMATION PROJECTS

Subpart A—Public Lands

Sec.

402.1 Purpose of this subpart.

402.2 What lands may be sold; method of
sale; limit of acreage.

402.3 Power to sell.

402.4 Citizenship requirement.

402.5 Procedures within the Department.

402.6 Price.

402.7 Notice of sale.

402.8 Terms of sale.

402.9 Contracts.

402.10 Patent.

402.11 Termination or cancellation

Subpart B—Smalll Tracts; Public and
Acquired Lands; Gila Project, Arizona

402.21 Purpose of this subpart.
402.22 Provisions of subpart A applicable.
402.23 Special provisions.

Subpart A—Public Lands

AUTHORITY: Sec. 10, 32 Stat. 390, as amend-
ed, sec. 6, 46 Stat. 368, sec. 5, 64 Stat. 40; 43
U.S.C. 373, 424e, 375f. Interpret or apply 41
Stat. 605, 46 Stat. 367, sec. 11, 53 Stat. 1197, 64
Stat. 39; 43 U.S.C. 375, 424 through 424d, 375a,
375b through 375f.

SOURCE: 18 FR 316, Jan. 15, 1953, unless oth-
erwise noted.

§402.1 Purpose of this subpart.

The regulations in this subpart apply
to the sale of certain classes of lands
that are subject to the reclamation
laws and that may be sold under one of
the following statutes:

(a) The Act of May 20, 1920 (41 Stat.
605; 43 U.S.C. 375);

(b) The Act of May 16, 1930 (46 Stat.
367; 43 U.S.C. 424 through 424e); or

(c) The Act of March 31, 1950 (64 Stat.
39; 43 U.S.C. Sup. 375b through 375f).

§402.2 What lands may be sold; meth-
od of sale; limit of acreage.

(a) Lands which may be sold under
the Act of May 20, 1920 (41 Stat. 605; 43
U.S.C. 375) are lands, not otherwise re-
served, which have been withdrawn in
connection with a Federal irrigation
project and improved at the expense of
the reclamation fund for administra-
tion or other like purposes and which
are no longer needed for project pur-

poses. Not more than 160 acres of such
lands may be sold to any one person.
With one exception, such lands must be
sold at public auction. If, however, a
tract is appraised at not more than
$300, it may be sold at private sale or
at public auction and without regard to
the provisions of the Act of May 20,
1920 respecting notice of publication
and mode of sale.

(b) Lands which may be sold under
the Act of May 16, 1930 (46 Stat. 367; 43
U.S.C. 424 through 424e) are tracts of
temporarily or permanently unproduc-
tive land of insufficient size to support
a family. A purchaser must be a resi-
dent farm owner or entryman on the
Federal irrigation project where such
lands are located and is permitted to
purchase not more than 160 acres or an
area which together with lands already
owned or entered on such project, does
not exceed 320 acres. A resident farm
owner means a farm owner who is actu-
ally residing on the farm he owns, and
a resident entryman means a home-
stead entryman who is actually resid-
ing on the land in his homestead entry.
These lands may be sold either at pub-
lic auction or at private sale.

(¢c) Lands which may be sold under
the Act of March 31, 1950 (64 Stat. 39; 43
U.S.C. Sup., 3756b through 375f) are
tracts of land too small to be classed as
farm units under the Federal reclama-
tion laws. A purchaser must be a resi-
dent farm owner or entryman (as de-
fined in paragraph (b) of this section)
on the Federal irrigation project where
such lands are located and is permitted
to purchase not more than 160 acres or
an area which, together with land al-
ready owned or entered on such
project, does not exceed 160 irrigable
acres. These lands may be sold either
at public auction or at private sale.

§402.3 Power to sell.

The Commissioner of Reclamation
may, in accordance with the regula-
tions in this subpart, sell lands under
each of the three statutes listed in
§402.1. An Assistant Commissioner or
an official in charge of an office, re-
gion, division, district, or project of
the Bureau of Reclamation, if author-
ized in writing by the Commissioner of
Reclamation, may also sell lands under
the statutes mentioned in accordance
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with this subpart, and whenever the
term ‘‘Commissioner’” is used in this
subpart, it includes any official so au-
thorized.

§402.4 Citizenship requirement.

Before patent may be issued to a pur-
chaser under the regulations in this
subpart, he must furnish satisfactory
evidence that he is a citizen of the
United States.

§402.5 Procedures within the Depart-
ment.

(a) Before offering any land for sale
under any of the statutes listed in
§402.1, the Commissioner should deter-
mine that the sale will be in the best
interest of the project in which the
lands are located and, if the lands sold
are to be irrigated, that there is a suffi-
cient water supply for such irrigation.

(b) When a decision is made to offer
lands for sale under any of the statutes
listed in §402.1: (1) The Commissioner
should notify the State Supervisor of
the Bureau of Land Management in
whose State the lands are located, (2) a
report showing the status of the lands
should be obtained from the Manager
of the appropriate office of the Bureau
of Land Management, and (3) a report
should be obtained from the Geological
Survey with respect to the mineral re-
sources of the lands. A copy of the re-
port of the Geological Survey should be
furnished to the Manager of the appro-
priate land office of the Bureau of Land
Management for his use in preparing
the final certificate.

§402.6 Price.

The price of land sold under this sub-
part shall be not less than that fixed by
independent appraisal approved by the
Commissioner.

§402.7 Notice of sale.

The sale of lands at public auction
under this part shall be administered
by the Commissioner. Notice of such
sales shall be given by publication in a
newspaper of general circulation in the
vicinity of the lands to be sold for ei-
ther not less than 30 days or once a
week for five consecutive weeks prior
to the date fixed for any such sale.
Under the Act of May 20, 1920 (41 Stat.
605; 43 U.S.C. 375) notice of sales of
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lands appraised at more than $300 shall
also be given by posting upon the land.
In the case of all sales under this sub-
part notice may be given by such other
means as the Commissioner may deem
appropriate. Where lands are to be sold
at private sale, no public notice shall
be required.

§402.8 Terms of sale.

(a) Under the Acts of May 16, 1930 (46
Stat. 367; 43 U.S.C. 424 through 424e)
and March 31, 1950 (64 Stat. 39; 43 U.S.C.
Sup., 3756b through 375f) lands may be
sold either for cash or upon deferred
payments. A sale providing for deferred
payments shall be upon terms to be es-
tablished by the Commissioner, except
that the Commissioner shall require
the annual payment of interest at six
percent per annum on the unpaid bal-
ance.

(b) Under the Act of May 20, 1920 (41
Stat. 605; 43 U.S.C. 375) lands may be
sold either for cash or upon deferred
payments. In connection with a sale
providing for deferred payments the
Commissioner shall require that not
less than one-fifth the purchase price
in cash be paid at the time of sale and
that the remainder be payable in not
more than four annual payments with
interest at six percent per annum on
the unpaid balance.

(c) All payments shall be made to the
official of the Bureau of Reclamation
specified in the contract of sale.

§402.9 Contracts.

A contract in form approved by the
Commissioner shall be signed by the
purchaser at the time of sale and exe-
cuted on behalf of the United States by
the Commissioner. A copy of the con-
tract shall be furnished to the appro-
priate land office of the Bureau of Land
Management for entering in the tract
books. The contract shall contain a de-
scription of the land to be sold, the
price and terms of sale, a full state-
ment by the purchaser respecting his
qualifications, including citizenship, a
description by the purchaser of his
present holdings, and a statement by
him of the irrigable acreage of those
holdings. The contract shall also con-
tain a statement by the purchaser with
respect to his knowledge as to whether
the land is mineral or non-mineral in
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character, as well as all appropriate
reservations, mineral and otherwise,
required by law to be made on entries
and patents. Assignments of contracts
may be made only with the consent of
the Commissioner and to persons le-
gally qualified to be purchasers.

§402.10 Patent.

When a purchaser has complied fully
with the provisions of his contract and
with the applicable provisions of law,
including the regulations in this sub-
part, the Commissioner shall issue to
the purchaser a final receipt so stating.
The receipt shall show any liens that,
under the reclamation laws, must be
indicated in the final certificate and
patent and shall state the statutory
authority for such liens. The receipt
shall be submitted to the Manager of
the appropriate land office of the Bu-
reau of Land Management and the
Manager shall prepare a final certifi-
cate for the issuance of patent to the
purchaser. The Manager shall show in
the final certificate the above-men-
tioned reclamation liens and any res-
ervations that are required by law to
be made on the patent.

§402.11 Termination or cancellation.

Immediately upon the termination or
cancellation of any contract for non-
payment or other appropriate reason
the Commissioner shall notify the
proper office of the Bureau of Land
Management in order that the tract
books located there may reflect the
termination or cancellation of the con-
tract.

Public
Gila

Subpart B—Small Tracts;
and Acquired Lands;
Project, Arizona

AUTHORITY: Sec. 15, 563 Stat. 1198, sec. 7, 61
Stat. 630; 43 U.S.C. 485i, 613e. Interpret or
apply secs. 3-4, 61 Stat. 629; 43 U.S.C. 613b
through 613c.

§402.21 Purpose of this subpart.

The regulations in this subpart apply
to the sale of small tracts of public and
acquired lands on the Gila Project, Ari-
zona, that are subject to the reclama-
tion laws and that may be sold to ac-
tual settlers or farmers under the Act

§402.23

of July 30, 1947 (61 Stat. 628; 43 U. S. C.
613-613e).

[19 FR 431, Jan. 26, 1954]

§402.22 Provisions of subpart A appli-
cable.

The regulations in subpart A of this
part relative to the sale of public lands
under the Act of March 31, 1950 (64
Stat. 39; 43 U. S. C., Sup. 375b through
375f) shall be applicable to all sales pro-
posed to be made under this subpart,
except that the provisions of §402.23(b)
relative to deeds shall apply in lieu of
the provisions of §402.10 relative to pat-
ents; and excepting further that the
residence requirements of §402.2(b)
shall not apply.

[18 FR 316, Jan. 15, 1953, as amended at 34 FR
5066, Mar. 11, 1969]

§402.23 Special provisions.

(a) After disposition of any lands
under this subpart by contract of sale
and during the time such contract
shall remain in effect, said lands shall
be (1) subject to the provisions of the
laws of the State of Arizona relating to
the organization, government, and reg-
ulation of irrigation, electrical power,
and other similar districts, and (2) sub-
ject to legal assessment or taxation by
any such district and by said State or
political subdivisions thereof, and to
liens for such assessments and taxes
and to all proceedings for the enforce-
ment thereof, in the same manner and
to the same extent as privately-owned
lands; Provided, however, That the
United States shall not assume any ob-
ligation for amounts so assessed or
taxed: And provided further, That any
proceedings to enforce said assess-
ments or taxes shall be subject to any
title then remaining in the TUnited
States, to any prior lien reserved to
the United States for unpaid install-
ments under contracts of sale made
under this subpart, and to any obliga-
tion for any other charges, accrued or
unaccrued, for special improvements,
construction, or operation and mainte-
nance costs of the Gila Project. Any
such lands situate within the Wellton-
Mohawk Division of said project shall
also be subject to the provisions of the
Contract Between the United States
and Wellton-Mohawk Irrigation and
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Drainage District for Construction of
Works and for Delivery of Water, dated
March 4, 1952, including but not limited
to the provisions of subdivisions (b)
and (c) of Article 22.

(b) When a purchaser has complied
fully with the provisions of his con-
tract and with the applicable provi-
sions of law, including the regulations
in this subpart, the Commissioner shall
issue a deed to the purchaser. The deed
shall recite the reservations described
in the contract of sale.

[19 FR 431, Jan. 26, 1954]

PART 404—RECLAMATION RURAL
WATER SUPPLY PROGRAM

Subpart A—Overview

Sec.

404.1 What is the purpose of this part?

404.2 What terms are used in this part?

404.3 What is the Reclamation Rural Water
Supply Program?

404.4 What are the goals of the program?

404.5 Who is responsible for implementing
this rule?

404.6 Who is eligible to participate in the
program?

404.7 What types of projects are eligible for
consideration under the program?

404.8 Are there any exceptions that would
allow a community with greater than
50,000 inhabitants to be part of an eligi-
ble rural water supply project?

404.9 What types of infrastructure and fa-
cilities may be included in an eligible
rural water supply project?

404.10 Are there certain types of infrastruc-
ture and facilities that may not be in-
cluded in a rural water supply project?

404.11 What type of assistance is available
under the program?

404.12 Can Reclamation provide assistance
with the construction of a rural water
supply project under this program?

404.13 What criteria will Reclamation use to
prioritize requests for assistance under
the program?

404.14 How will Reclamation provide notice
of opportunities for assistance under the
program?

404.15 How can I request assistance under
the program?

404.16 What information must I include in
my statement of interest?

404.17 How will Reclamation evaluate my
statement of interest?

404.18 How can I request assistance to con-
duct a feasibility study?

404.19 What requirements must be met be-
fore I can request assistance to conduct a
feasibility study?
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404.20 What information must I include in
my full proposal to conduct an appraisal
or a feasibility study?

404.21 What is Reclamation’s role in pre-
paring the full proposal?

404.22 How will Reclamation evaluate my
full proposal?

404.23 How will Reclamation determine
whether you or your contractor is quali-
fied to conduct an appraisal investiga-
tion or a feasibility study?

404.24 How will Reclamation determine
whether it is cost-effective for me or my
contractor to conduct the appraisal in-
vestigation or feasibility study?

404.25 How can I request Reclamation to re-
view an appraisal investigation or feasi-
bility study that was not completed
under this program?

404.26 Must an appraisal investigation be
completed before I can request Reclama-
tion to review a feasibility study that
was not completed under this program?

404.27 How will Reclamation evaluate my
request to review an appraisal investiga-
tion or feasibility study completed with-
out the support of Reclamation?

404.28 Is it possible to expedite the comple-
tion of an appraisal investigation or fea-
sibility study?

404.29 Can the level of effort needed to com-
plete an appraisal investigation or feasi-
bility study be scaled to be proportional
to the size and cost of the proposed
project?

Subpart B—Cost-Sharing

404.30 How much Federal funding can Rec-
lamation provide for the completion of
an appraisal investigation?

404.31 What forms of non-Federal cost-share
payment are acceptable?

404.32 Can Reclamation reduce the non-Fed-
eral cost-share required for an appraisal
investigation?

404.33 How much Federal funding can Rec-
lamation provide for the completion of a
feasibility study?

404.3¢ Can Reclamation reduce the amount
of non-Federal cost-share required for a
feasibility study?

404.35 Is there a different non-Federal cost-
share requirement for feasibility studies
that involve a community greater than
50,000 inhabitants?

404.36 Will Reclamation reimburse me for
the cost of an appraisal investigation or
a feasibility study that was not com-
pleted under §404.11(a) or (b)?

404.37 How will Reclamation determine the
appropriate non-Federal share of con-
struction costs?

404.38 Are there different requirements for
determining the appropriate non-Federal
share of construction costs to be paid by
Indian tribes?

598



Bureau of Reclamation, Interior

404.39 What factors will Reclamation con-
sider in evaluating my capability to pay
25 percent or more of the construction
costs?

404.40 What is the non-Federal share of op-
eration, maintenance, and replacement
costs?

Subpart C—Appraisal Investigations

404.41 How will an appraisal investigation
be conducted under this program?

404.42 How much time is provided to com-
plete an appraisal investigation?

404.43 What process will Reclamation follow
to determine if an appraisal investiga-
tion is ready for review?

404.44 What criteria will Reclamation apply
to determine whether it is appropriate to
recommend that a feasibility study be
conducted?

404.45 What will be included in the appraisal
report prepared by Reclamation?

404.46 Who will the appraisal report be pro-
vided to?

Subpart D—Feasibility Studies

404.47 How will a feasibility study be con-
ducted under this program?

404.48 What process will Reclamation follow
to determine if a feasibility study is
ready for review?

404.49 What criteria will Reclamation use to
determine whether to recommend that a
proposed rural water supply project be
authorized for construction?

404.50 What information will be included in
the feasibility report prepared by Rec-
lamation?

404.51 Are proposed projects under the
Rural Water Supply Program reviewed
by the Administration?

404.52 Who will the feasibility report be pro-
vided to?

Subpart E—Miscellaneous

404.53 Does this rule provide authority for
the transfer of pre-existing facilities
from Federal to private ownership, or
from private to Federal ownership?

404.54 Who will hold title to a rural water
project that is constructed following the
completion of an appraisal investigation
or feasibility study under this program?

404.55 Who is responsible for the operation,
maintenance, and replacement costs?

404.56 If a financial assistance agreement is
entered into for a rural water supply
project that benefits more than one In-
dian tribe, is the approval of each Indian
tribe required?

404.57 Does this rule have any effect on
state water law?

404.58 Do rural water projects authorized
before the enactment of the Rural Water

§404.2

Supply Act of 2006 have to comply with
the requirements in this rule?

404.59 If the Secretary recommends a
project for construction, is that a prom-
ise of Federal funding?

404.60 Does this rule contain an information
collection that requires approval by the
Office of Management and Budget
(OMB)?

AUTHORITY: Public Law 109451 (43 U.S.C.

2401 et seq.)

SOURCE: 73 FR 67782, Nov. 17, 2008, unless
otherwise noted.

Subpart A—Overview

§404.1 What is the purpose of this
part?

The purpose of this part is to explain
how the Reclamation Rural Water Sup-
ply Program is implemented. This part
describes:

(a) The purpose and priorities of the
program;

(b) How to apply for assistance under
the program;

(c) How Reclamation will evaluate
requests for assistance;

(d) How Reclamation will evaluate an
appraisal investigation; and

(e) How Reclamation will evaluate a
feasibility study.

§404.2 What terms are used in this
part?

The following terms are used in this
part:

Appraisal investigation means an anal-
ysis of domestic, municipal, and indus-
trial water supply problems, needs, and
opportunities in the planning area, pri-
marily using existing data. An ap-
praisal investigation includes a pre-
liminary assessment of alternatives to
address the identified water supply
problems and needs. The purpose of an
appraisal investigation is to determine
if there is at least one viable alter-
native that warrants a more detailed
investigation through a feasibility
study.

Appraisal report means the document,
prepared by Reclamation, setting forth
the findings and conclusions reached
by Reclamation in its evaluation of a
completed appraisal investigation. The
purpose of the appraisal report is for
Reclamation to provide a recommenda-
tion on whether a feasibility study
should be initiated.
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Assistance means the transfer of a
thing of value to a non-Federal project
sponsor to carry out a public purpose
of support or stimulation authorized by
law. For purposes of this rule, assist-
ance consists of funds provided by Rec-
lamation through an assistance agree-
ment (grant or cooperative agreement)
and technical assistance performed by
Reclamation, for the purpose of con-
ducting an appraisal investigation or a
feasibility study.

Commissioner means the Commis-
sioner of the Bureau of Reclamation.

Feasibility report means the docu-
ment, prepared by Reclamation, set-
ting forth the findings and conclusions
of a completed feasibility study. The
purpose of the feasibility report is to
provide an Administration rec-
ommendation to Congress regarding
whether the proposed rural water sup-
ply project should be authorized for
construction.

Feasibility study means a detailed in-
vestigation requiring the acquisition of
primary data, and an analysis of a rea-
sonable range of alternatives, includ-
ing a preferred alternative, to meet
identified water supply problems,
needs, and opportunities in the plan-
ning area. A feasibility study also in-
cludes an analysis of the technical and
economic feasibility of the proposed
project, the impact of the proposed
project on the environment in compli-
ance with the National Environmental
Policy Act and other applicable envi-
ronmental laws, and the financial capa-
bility of the non-Federal project spon-
sor to pay the non-Federal costs associ-
ated with constructing, operating, and
maintaining the rural water supply
project. The completed feasibility
study will form the basis for the rec-
ommendation to Congress in the feasi-
bility report regarding whether the
proposed rural water supply bproject
should be authorized for construction.

Incidental noncommercial livestock wa-
tering means the supply of water to
pasture taps for the purpose of water-
ing livestock, and other livestock wa-
tering uses that are incidental to the
purpose of the project.

Indian means a person who is a mem-
ber of an Indian tribe.

Indian tribe means any Indian tribe,
band, nation, or other organized group,
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or community, including pueblos,
rancherias, colonies and any Alaska
Native Village, or regional or village
corporation as defined in or established
pursuant to the Alaska Native Claims
Settlement Act, which is recognized as
eligible for the special programs and
services provided by the United States
to Indians because of their status as In-
dians.

Noncommercial irrigation of vegetation
means the supply of water to irrigate
lawns, trees, small gardens, and similar
vegetation of less than 1 acre.

Non-Federal project sponsor means a
non-Federal project entity or entities
meeting the eligibility criteria in
§404.6. A non-Federal project sponsor is
also referred to as project sponsor,
project sponsors, I, me, my, you, or
your in this part.

Program means the Reclamation
Rural Water Supply Program that is
described in §404.3.

Reclamation means the Bureau of
Reclamation, U.S. Department of the
Interior.

Reclamation states means the states
and areas referred to in 43 U.S.C. 391, as
amended.

Regional or watershed perspective
means an approach to rural water sup-
ply planning directed at meeting the
needs of geographically dispersed local-
ities across a region or a watershed
that will take advantage of economies
of scale and foster opportunities for
partnerships. This approach also takes
into account the interconnectedness of
water and land resources, encourages
the active participation of all inter-
ested groups, and uses the full spec-
trum of technical disciplines in activi-
ties and decision-making.

Rural Water Supply Project, or project,
means:

(a) A project that is designed to serve
a community or groups of commu-
nities, each of which has a current pop-
ulation of not more than 50,000 inhab-
itants, which may include Indian tribes
and tribal organizations, dispersed
home sites, or rural areas with domes-
tic, municipal, and industrial water,
including incidental noncommercial
livestock watering and noncommercial
irrigation of vegetation.
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(b) A rural water supply project may
include the following, or any combina-
tion of the following:

(1) The construction or installation
of new rural water supply infrastruc-
ture and facilities;

(2) The improvement or upgrade of
existing rural water supply infrastruc-
ture and facilities;

(3) The extension of existing rural
water supply infrastructure and facili-
ties to reach an increased service area;
and

(4) The inter-connection of existing
rural water supply infrastructure and
facilities currently serving individual
communities, dispersed homesites,
rural areas, or tribes.

Secretary means the Secretary of the
Interior, acting through the Commis-
sioner of the Bureau of Reclamation.

Tribal organization means:

(a) The recognized governing body of
an Indian tribe; and

(b) Any legally established organiza-
tion of Indians that is controlled, sanc-
tioned, or chartered by the governing
body, or democratically elected by the
adult members of the Indian commu-
nity to be served by the organization.

§404.3 What is the Reclamation Rural
Water Supply Program?

This program addresses domestic,
municipal, and industrial water supply
needs in rural areas of the Reclamation
States. Reclamation’s experience, tech-
nical expertise, and financial resources
assist rural communities to identify
their water supply problems and needs,
and evaluate options for addressing
those needs. Using a regional or water-
shed perspective, Reclamation assists
in planning projects that maximize re-
gional and national benefits. Through
this program, Reclamation works in
cooperation with non-Federal project
sponsors in Reclamation States on a
cost-share basis to:

(a) Investigate and identify opportu-
nities to ensure safe and adequate rural
water supplies for domestic, municipal,
and industrial use in rural areas and
small communities, including Indian
tribes;

(b) Plan the design and construction
of rural water supply projects through
the conduct of appraisal investigations
and feasibility studies; and

§404.4

(c) Oversee, as appropriate, the con-
struction of rural water supply projects
that the Secretary recommends to Con-
gress, which are subsequently author-
ized and funded for construction by
Congress.

§404.4 What are the goals of the pro-
gram?

The goals of the program are to:

(a) Assess and address urgent and
compelling rural water supply needs
that are not currently met by other
programs;

(b) Promote and apply a regional or
watershed perspective to water re-
sources management in planning rural
water supply projects;

(c) Develop solutions to address rural
water supply needs that are cost-effec-
tive, and that generate national net
economic benefits as required under
the ‘“‘Hconomic Principles and Guide-
lines for Water and Related Land Re-
sources” (Principles and Guidelines).
The Principles and Guidelines, pub-
lished in 1983 by the Water Resources
Council pursuant to the Water Re-
sources Planning Act of 1965 (Pub. L.
89-80) as amended, is incorporated by
reference into this section with the ap-
proval of the Director of the Federal
Register under 5 U.S.C. 5562(a) and 1
CFR part 51. The Principles and Guide-
lines are intended to ensure proper and
consistent planning by Federal agen-
cies in the formulation and evaluation
of water and related land resources im-
plementation studies. To enforce any
edition other than that specified in
this section, the material must be
available to the public and approved by
the Director of the Federal Register.
All approved material is available for
inspection at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call 202-741-
6030 or go to Atip:/www.archives.gov/
federal register/
code of federal regulations/
ibr _locations.html. Also, a copy of this
publication may be obtained and in-
spected at: Bureau of Reclamation,
Denver Federal Center, Building 67,
Denver, CO 80225, Policy and Program
Services, 303-445-2906 where copies are
on file, or at the following website:
http://intra.gp.usbr.gov/resource services/
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planning process/
principles guidelines.pdf.

(d) Encourage partnerships among
rural communities, Indian tribes or
tribal organizations, states or political
subdivisions of a state, water districts
and associations, and other eligible en-
tities, to address rural water supply
issues; and

(e) Complement other existing pro-
grams and authorities that address
rural water supply issues, and encour-
age collaboration between programs
where appropriate.

§404.5 Who is responsible for imple-
menting this rule?

Authority to implement and make
determinations under this rule has
been delegated from the Secretary to
the Commissioner. The Commissioner
is authorized to implement this pro-
gram and may re-delegate that author-
ity as needed. Questions regarding the
program should be directed to your
local Reclamation office.

§404.6 Who is eligible to participate in
the program?

Those eligible to participate in the
program include:

(a) A state or political subdivision of
a state, including a department, agen-
cy, municipality, county, or other re-
gional or local authority;

(b) An Indian tribe or tribal organiza-
tion; or

(c) An entity created under state law
that has water management or water
delivery authority, including for exam-
ple, an irrigation or water district,
canal company, water users associa-
tion, rural water association or dis-
trict, a joint powers authority, or
other qualifying entity; and

(d) Any combination of the entities
listed above, which collectively are re-
ferred to as the non-Federal project
sponsor, as defined in §404.2.

§404.7 What types of projects are eligi-
ble for consideration under the pro-
gram?

To be eligible for consideration under
the program, a rural water supply
project must:

(a) Meet the definition of a rural
water supply project in §404.2; and
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(b) Be 1located in a Reclamation
State, as defined in §404.2.

§404.8 Are there any exceptions that
would allow a community with
greater than 50,000 inhabitants to
be part of an eligible rural water
supply project?

Yes. A town or community with a
population in excess of 50,000 inhab-
itants may participate in or be served
by an eligible rural water supply
project under this program if Reclama-
tion determines that the town or com-
munity is a critical partner whose in-
volvement substantially contributes to
the financial viability of the proposed
project. Such a community could be
expected to bear a greater propor-
tionate share of the planning, design,
and construction costs than other
project sponsors, consistent with their
capability to pay and the benefits they
derive from the project.

§404.9 What types of infrastructure
and facilities may be included in an
eligible rural water supply project?

A rural water supply project may in-
clude, but is not limited to, the fol-
lowing types of infrastructure and fa-
cilities:

(a) Pumps, pipes, wells, surface water
intakes and other diversion, trans-
mission, or distribution systems;

(b) Storage tanks and small impound-
ments;

(c) Water treatment facilities for po-
table water supplies, including desali-
nation facilities;

(d) Buildings necessary to house
equipment and serve as a center for op-
erations;

(e) Power transmission and related
facilities required for the rural water
supply project;

(f) Equipment and management tools
for water conservation, groundwater
recovery, and water reuse and recy-
cling;

(g) Associated features to mitigate
adverse environmental consequences of
a project; and

(h) Appurtenances.
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§404.10 Are there certain types of in-
frastructure and facilities that may
not be included in a rural water
supply project?

Yes. A rural water supply project
may not include:

(a) Any infrastructure or facilities
that would deliver water for commer-
cial irrigation; and

(b) The construction of major im-
poundment structures.

§404.11 What type of assistance is
available under the program?

Under the Reclamation Rural Water
Supply Program, you may:

(a) Request Reclamation to conduct
an appraisal investigation or feasi-
bility study for a rural water supply
project for you, with your cooperation;

(b) Request funding through a grant
or cooperative agreement to enable you
to conduct an appraisal investigation
or feasibility study for a rural water
supply project yourself, or through a
contractor; or

(c) Request Reclamation to review
and approve an appraisal investigation
or feasibility study completed without
assistance from Reclamation.

§404.12 Can Reclamation provide as-
sistance with the construction of a
rural water supply project under
this program?

Reclamation may provide assistance
with the construction of a rural water
supply project developed under this
program if Congress specifically au-
thorizes the project and appropriates
funds for construction.

§404.13 What criteria will Reclamation
use to prioritize requests for assist-
ance under the program?

All requests for assistance that meet
the eligibility requirements in §§404.6
and 404.7 will be evaluated by applying
the following prioritization criteria:

(a) Whether there is an urgent and
compelling need for a rural water sup-
ply project that would:

(1) Address present or future water
supply needs; or

(2) Promote public health and safety
by addressing present and preventing
future violations of drinking water
standards;

(b) The extent to which a rural water
supply project promotes and applies a

§404.14

regional or watershed perspective to
water resources management as de-
fined in §404.2;

(c) The financial need of the project
sponsors for assistance with the plan-
ning, design, and construction of a
rural water supply project, as dem-
onstrated by readily available local
and regional economic indicators;

(d) The extent to which Reclamation
is uniquely qualified to plan, design,
and build the project;

(e) Whether a rural water supply
project helps meet applicable require-
ments established by law;

(f) The extent to which a rural water
supply project serves Indian tribes that
have nonexistent or inadequate water
systems;

(g) The extent to which a rural water
supply project is ineligible for com-
prehensive funding (sufficient to fully
fund planning and construction of the
entire project) through other assist-
ance programs;

(h) The extent to which a rural water
supply project is identified as a pri-
ority by state, tribal or local govern-
ments;

(i) Whether a rural water supply
project incorporates an innovative ap-
proach that effectively addresses water
supply problems and needs, either by
applying new technology or by employ-
ing a creative administrative or coop-
erative solution; and

(j) Other criteria that Reclamation
deems appropriate.

§404.14 How will Reclamation provide
notice of opportunities for assist-
ance under the program?

Notice of opportunities for assistance
to conduct an appraisal investigation
or a feasibility study under §404.11(a)
or (b) will be posted as a program an-
nouncement on the required govern-
ment-wide Web site for announcement
of Federal assistance opportunities.
Opportunities for assistance will also
be advertised locally by Reclamation
regional and area offices. You are en-
couraged to contact your local Rec-
lamation office to find out about up-
coming program announcements and to
discuss your interest in the program.
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§404.15 How can I request assistance
under the program?

This table summarizes the require-
ments for requesting assistance under
the program. The requirements are de-
scribed in more detail in the sections

that follow.

Type of assistance requested

How to request assistance

1. Request Reclamation to
conduct an appraisal inves-
tigation.

2. Request funding to con-
duct an appraisal investiga-
tion yourself or through a
contractor.

3. Request Reclamation to
conduct a feasibility study.

4. Request funding to con-
duct a feasibility study
yourself or through a con-
tractor.

5. Request Reclamation to
review and approve an ap-
praisal investigation or a
feasibility study completed
without Reclamation assist-

Submit a statement of inter-
est as described in
§404.16. Reclamation will
then advise you whether
you are eligible to submit a
full proposal.

Submit a statement of inter-
est as described in
§404.16. Reclamation will
then advise you whether
you are eligible to submit a
full proposal.

Submit a full proposal as de-
scribed in §404.20.

Submit a full proposal as de-
scribed in §404.20.

Submit the investigation or
study and a cover letter to
your local Reclamation of-
fice, as described in
§404.25.

ance.

§404.16 What information must I in-
clude in my statement of interest?

A statement of interest is a prelimi-
nary scope of work that must include
sufficient information to address all of
the eligibility criteria described in
§§404.6 and 404.7 and the prioritization
criteria in §404.13, as well as any infor-
mation required by the program an-
nouncement. In general, this may in-
clude, but is not limited to:

(a) Name, organization, and contact
information, including the identifica-
tion of any partners that may be in-
volved in the appraisal investigation;

(b) Location map and description of
the areas to be served by the proposed
rural water supply project, including:

(1) Geographical scope;

(2) Demographics; and

(3) Existing rural water supply infra-
structure, if any;

(c) Type of assistance being requested
through this program as described in
§404.11;

(d) A general description of the prob-
lems, needs, and opportunities that the
appraisal investigation is being formu-
lated to address, supported by data or
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documentation where appropriate. The
information provided must also address
each of the prioritization criteria in
§404.13;

(e) A general description of project
alternatives that may be considered in
the investigation, including:

(1) Water supply management alter-
natives (e.g., types of infrastructure or
facilities to deliver new water sup-
plies), if known;

(2) Water demand management alter-
natives (e.g., water conservation and
other approaches to reduce water con-
sumption), if known; and

(3) Potential sources of water supply.

(f) A general description of any prior
studies on the problems, needs, and
water management alternatives at
issue; and,

(g) A general description of existing
sources of water supply.

§404.17 How will Reclamation evalu-
ate my statement of interest?

(a) Reclamation will apply the eligi-
bility requirements in §§404.6 and 404.7
and the prioritization criteria in
§404.13, to determine whether the pro-
posed rural water supply project is eli-
gible for further consideration through
a full proposal;

(b) If the proposed project is not eli-
gible for further consideration, Rec-
lamation will notify you in writing of
that outcome; and,

(c) If the proposed project is eligible
for further consideration, Reclamation
will notify you in writing that you are
eligible to develop a full proposal to
conduct an appraisal investigation, as
described in §404.20.

§404.18 How can I request assistance
to conduct a feasibility study?

To request assistance to conduct a
feasibility study under §404.11(a) or (b),
consistent with Reclamation’s rec-
ommendation in an appraisal report,
you must submit a full proposal to con-
duct a feasibility study in response to
the program announcement, pursuant
to §404.20. You are not required to sub-
mit a statement of interest.
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§404.19 What requirements must be
met before I can request assistance
to conduct a feasibility study?

All of the following requirements
must be met before you can request as-
sistance to conduct a feasibility study:

(a) An appraisal investigation must
be completed, with or without assist-
ance from Reclamation;

(b) Reclamation must have reviewed
any appraisal investigation prepared
without its assistance;

(c) Reclamation must have prepared
an appraisal report evaluating the ap-
praisal investigation; and,

(d) The appraisal report must include
a recommendation by Reclamation, if
appropriate, that a feasibility study
should be conducted, as described in
§404.45.

§404.20 What information must I in-
clude in my full proposal to conduct
an appraisal or a feasibility study?

A full proposal to conduct an ap-
praisal investigation or a feasibility
study is a detailed scope of work that
must include sufficient information to
address the eligibility criteria de-
scribed in §§404.6 and 404.7, and the
prioritization criteria in §404.13. In
general this may include, but is not
limited to:

(a) The issues to be addressed in the
appraisal investigation or feasibility
study and a plan for addressing those
issues. The information provided must
also address each of the prioritization
criteria in §404.13;

(b) A description of who will conduct
the appraisal investigation or feasi-
bility study, which could include you,
your contractor, or Reclamation;

(c) If you propose that either you or
your contractor will conduct the ap-
praisal investigation or feasibility
study, you must include the informa-
tion necessary for Reclamation to de-
termine whether you or your con-
tractor are qualified to conduct the in-
vestigation or study, and whether hav-
ing you or your contractor conduct it
is a cost-effective alternative, in ac-
cordance with the criteria in §§404.23
and 404.24;

(d) A schedule for conducting the
work, identifying specific tasks and the
duration of each task, and major mile-
stones with dates for each milestone;

§404.22

(e) A complete budget for conducting
the appraisal investigation or feasi-
bility study, including an itemized tab-
ular summary of known or expected
costs and a narrative description of
those costs;

(f) A funding plan that details how
the appraisal investigation or feasi-
bility study will be paid for, taking
into consideration applicable assist-
ance and non-Federal cost-share re-
quirements; and

(g) Any other information requested
by Reclamation in the program an-
nouncement.

§404.21 What is Reclamation’s role in
preparing the full proposal?

(a) If you are requesting Reclamation
to prepare an appraisal investigation
or feasibility study on your behalf
under §404.11(a), Reclamation will work
with you on a collaborative basis to
provide the information requested in
§404.20(a), (b), (d), (e) and (f).

(b) If you are requesting funding
through a grant or cooperative agree-
ment under §404.11(b), Reclamation
will be available to provide you with
guidance and assistance in preparing
your full proposal, upon request.

§404.22 How will Reclamation evalu-
ate my full proposal?

(a) Reclamation will evaluate the full
proposal to conduct an appraisal or a
feasibility study in order to ensure
that it meets the requirements in
§404.20 and is, therefore, complete. Rec-
lamation will notify you in writing of
the outcome of this determination.

(b) If it is complete, Reclamation will
evaluate your proposal against all
other proposals received, using a com-
petitive review process based on an ap-
plication of the prioritization criteria
in §404.13.

(¢) Full proposals will be selected for
award of assistance based on:

(1) The evaluation process,
scribed in §404.22(b); and

(2) The availability of appropriations;
and

(3) Other criteria that Reclamation
deems appropriate.

(d) Once the proposal evaluation and
selection process is complete, you will
be notified in writing of the outcome of
your request for assistance.

as de-
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§404.23 How will Reclamation deter-
mine whether you or your con-
tractor is qualified to conduct an
appraisal investigation or a feasi-
bility study?

If you are requesting funding under
§404.11(b) to conduct an appraisal in-
vestigation or a feasibility study your-
self or though a contractor, Reclama-
tion will evaluate whether you, your
technical staff, or contractor are quali-
fied to perform the appraisal investiga-
tion or feasibility study based on their
demonstrated qualifications and expe-
rience in performing or managing simi-
lar activities. Areas of expertise needed
may include, but are not limited to,
water management planning, engineer-
ing, hydrology, biology, demography,
finance, and economics.

§404.24 How will Reclamation deter-
mine whether it is cost-effective for
me or my contractor to conduct the
appraisal investigation or feasi-
bility study?

Reclamation will take the following
steps to determine whether it is cost-
effective for you or your contractor to
conduct the appraisal investigation or
feasibility study:

(a) Reclamation will review and
evaluate the reasonableness of your
full proposal, including the scope of
work, the estimated costs, anticipated
work schedule, and products to be de-
livered;

(b) At its discretion, Reclamation
may also choose to prepare an inde-
pendent government cost estimate to
analyze whether it would be more cost-
effective for Reclamation to complete
the appraisal investigation or feasi-
bility study;

(c) Reclamation will notify you in
writing of its determination regarding
the cost-effectiveness of your proposal
and the basis for its decision.

§404.25 How can I request Reclama-
tion to review an appraisal inves-
tigation or feasibility study that
was not completed under this pro-
gram?

(a) To request Reclamation to review
an appraisal investigation or feasi-
bility study that was not completed
under this program as provided under
§404.11(c), you must submit the ap-
praisal investigation or feasibility
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study to your local Reclamation office
with a cover letter requesting Rec-
lamation to review it.

(b) Your cover letter must address
the eligibility criteria set forth in
§§404.6 and 404.7 and the prioritization
criteria in §404.13.

(c) You may make your submittal at
any time and are not required to sub-
mit a statement of interest in response
to the program announcement, as re-
quired for requests to conduct an ap-
praisal investigation or feasibility
study under §404.11(a) or (b).

§404.26 Must an appraisal investiga-
tion be completed before I can re-
quest Reclamation to review a fea-
sibility study that was not com-
pleted under this program?

In general, Reclamation must review
an appraisal investigation and prepare
an appraisal report recommending that
a feasibility study be conducted before
Reclamation can review a feasibility
study completed without Reclamation
assistance under §404.11(c). However,
Reclamation may review a feasibility
study without first reviewing and ap-
proving an appraisal investigation, if
Reclamation determines that:

(a) No appraisal investigation was
prepared for the project;

(b) The feasibility study satisfies the
appraisal criteria set forth in §404.44;
and

(c) Reclamation documents
findings in the feasibility report.

these

§404.27 How will Reclamation evalu-
ate my request to review an ap-
praisal investigation or feasibility
study completed without the sup-
port of Reclamation?

(a) Upon receipt of your submittal,
Reclamation will apply the eligibility
criteria in §§404.6 and 404.7 and the
prioritization criteria in §404.13, to de-
termine whether the appraisal inves-
tigation or feasibility study is eligible
to be reviewed under the program. Rec-
lamation will notify you in writing of
the outcome of this determination.

(b) If the proposed appraisal inves-
tigation or feasibility study is eligible
for review, Reclamation will evaluate
the investigation or study in accord-
ance with the process set forth in
§404.43, for an appraisal investigation,
or §404.48, for a feasibility study.
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§404.28 Is it possible to expedite the
completion of an appraisal inves-
tigation or feasibility study?

Yes. If Reclamation determines that
a community or groups of communities
to be served by a proposed rural water
supply project has urgent and compel-
ling water needs, Reclamation will, to
the maximum extent practicable, expe-
dite appraisal investigations and re-
ports and feasibility studies and re-
ports conducted under this program.

§404.29 Can the level of effort needed
to complete an appraisal investiga-
tion or feasibility study be scaled to
be proportional to the size and cost
of the proposed project?

Yes. In general, the level of effort for
an appraisal investigation or feasi-
bility study should be scaled to take
into consideration the total size, cost,
and complexity of the proposed rural
water supply project in order to reduce
the total cost of the investigation or
study. However, the effort to scale the
appraisal investigation or feasibility
study must not diminish the quality of
the data, the analysis, or the overall
completeness of the investigation or
study.

Subpart B—Cost-Sharing

§404.30 How much Federal funding
can Reclamation provide for the
completion of an appraisal inves-
tigation?

In general, Reclamation will be re-
sponsible for 100 percent of the cost of
an appraisal investigation conducted
under §404.11(a) or (b), up to $200,000. If
the cost of the appraisal investigation
exceeds $200,000, your cost-share will be
50 percent of the amount exceeding
$200,000.

§404.31 What forms of non-Federal
cost-share payment are acceptable?

The non-Federal cost-share for an ap-
praisal investigation or a feasibility
study may be provided in the form of
money or in-kind services that Rec-
lamation determines are necessary and
reasonable for the conduct and comple-
tion of the investigation or study. The
determination of allowability,
allocability, and reasonableness is gov-
erned by the Cost Principles of the Of-

§404.34

fice of Management and Budget, codi-
fied at 2 CFR 220, 225, and 230, and in
the Federal Acquisitions Regulations,
Part 312.

§404.32 Can Reclamation reduce the
non-Federal cost-share required for
an appraisal investigation?

Yes. Reclamation may reduce the
non-Federal cost-share for appraisal in-
vestigations below 50 percent of the
costs exceeding $200,000, if:

(a) Reclamation determines that
there is an overwhelming Federal in-
terest in conducting the appraisal in-
vestigation, and you demonstrate fi-
nancial hardship. Financial hardship
will be determined in accordance with
Reclamation’s official policies, guid-
ance and standards, which are avail-
able at your local Reclamation office;
and

(b) Reclamation consults with other
Federal agencies that are partners in
the project and determines that a re-
duction in the non-Federal cost-share
is appropriate.

§404.33 How much Federal funding
can Reclamation provide for the
completion of a feasibility study?

In general, Reclamation will be re-
sponsible for 50 percent of the cost of a
feasibility study conducted under
§404.11(a) or (b). You will be responsible
to pay for the remaining 50 percent of
the cost of the study using non-Federal
funding.

§404.34 Can Reclamation reduce the
amount of non-Federal cost-share
required for a feasibility study?

Yes. Reclamation may reduce the
non-Federal cost-share required for a
feasibility study to an amount less
than 50 percent of the study costs if:

(a) Reclamation determines that
there is an overwhelming Federal in-
terest in conducting the feasibility
study, and you demonstrate financial
hardship. Financial hardship will be de-
termined in accordance with Reclama-
tion’s standards, which are available at
your local Reclamation office; and

(b) Reclamation consults with other
Federal agencies that are partners in
the project and determines that a re-
duction in the non-Federal cost-share
is appropriate.
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§404.35 Is there a different non-Fed-
eral cost-share requirement for fea-
sibility studies that involve a com-
munity greater than 50,000 inhab-
itants?

Yes. If the feasibility study involves
a rural water supply system that will
serve a community with a population
in excess of 50,000 inhabitants, pursu-
ant to the exception provided in §404.8,
you may be required to pay more than
50 percent of the costs of the study. De-
termination of the appropriate amount
of the non-Federal cost-share will be
based on the same criteria used to
evaluate your capability to pay the
non-Federal share of construction
costs, set forth in §404.39.

§404.36 Will Reclamation reimburse
me for the cost of an appraisal in-
vestigation or a feasibility study
that was not completed under
§404.11(a) or (b)?

No. The cost-share provisions de-
scribed in this rule only apply to ap-
praisal investigations and feasibility
studies that are completed under the
program pursuant to §404.11(a) or (b).
Reclamation will not reimburse you or
provide program funding for any ex-
penses related to an appraisal inves-
tigation or a feasibility study that is
completed without assistance from
Reclamation.

§404.37 How will Reclamation deter-
mine the appropriate non-Federal
share of construction costs?

Reclamation will determine the ap-
propriate non-Federal share of con-
struction costs in the process of devel-
oping the feasibility report. The non-
Federal cost-share will be:

(a) At least 25 percent of the total
construction costs; and

(b) An additional amount based on
your capability to pay, as appropriate,
to be determined by Reclamation based
on the factors in §404.39.

§404.38 Are there different require-
ments for determining the appro-
priate non-Federal share of con-
struction costs to be paid by Indian
tribes?

Yes. The appropriate non-Federal
share of construction costs to be paid
by Indian tribes will be based on:
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(a) Consideration of an Indian tribe’s
capability to pay at least 25 percent of
the construction costs, to be deter-
mined in accordance with the factors
in §404.39; and

(b) If Reclamation determines, based
on the analysis in §404.38(a), that an In-
dian tribe is not capable of paying at
least 25 percent of the construction
costs, Reclamation may recommend in
its feasibility report that the collec-
tion of all or part of the non-Federal
construction costs apportioned to an
Indian tribe be deferred, unless or until
Reclamation determines that the In-
dian tribe should pay all or a portion of
those costs.

§404.39 What factors will Reclamation
consider in evaluating my capa-
bility to pay 25 percent or more of
the construction costs?

Reclamation will consider the fol-
lowing factors:

(a) Economic factors for the project
area, relative to the state average, in-
cluding:

(1) Per capita income;

(2) Median household income; and

(3) The poverty rate;

(b) The ability of the project sponsor
to raise tax revenues or assess fees
such as user fees and ad valorum taxes
or issue bonds;

(c) The strength of the project spon-
sor financial statements in comparison
to other similar entities over the pre-
vious 4 years, including a review of:

(1) Current (includes cash and inven-
tory) and non-current assets (property,
plants etc.);

(2) Net Assets (total assets minus
total liabilities);

(3) Changes to net assets;

(4) Operating revenues (water and
power sales);

(5) Operating expenses (variable costs
and depreciation, maintenance and re-
pair);

(6) Cash flow from operating activi-
ties (positive value from water sales
minus payments to supplies and em-
ployees);

(7) Current (current bonds payable
and accounts payable) and non-current
liabilities (long term debt payable);

(8) Outstanding debts and all other fi-
nancial obligations;

(9) Collateral/equity as appropriate;

608



Bureau of Reclamation, Interior

(10) Cash flows from capital and re-
lated financing activities (negative
value from principle paid on bonds and
interest payments);

(11) Net cash flow; and

(12) Any non-operating revenues and
expenses;

(d) Funding commitments from non-
Federal sources, other than the non-
Federal project sponsor, including re-
sources committed by state, county, or
local governments;

(e) The existing cost of water and the
cost to develop new water supplies in
the region; and

(f) The impact of the proposed
project on water rates;

(g) The projected impact of the pro-
posed project on the non-Federal
project sponsor’s ability to raise or
generate revenues;

(h) The non-Federal project sponsor’s
financial history including their past
performance on repaying loans and
other debts; and

(i) Any other financial means of the
non-Federal project sponsor that is not
captured in this subsection.

§404.40 What is the non-Federal share
of operation, maintenance, and re-
placement costs?

You are required to pay 100 percent
of the operation, maintenance, and re-
placement costs of any rural water sup-
ply project planned under this pro-
gram.

Subpart C—Appraisal
Investigations

§404.41 How will an appraisal inves-
tigation be conducted under this
program?

Appraisal investigations will be con-
ducted in accordance with Reclama-
tion-approved standards governing the
approach, process and content of the
appraisal investigation. You can obtain
information about Reclamation’s
standards and requirements for con-
ducting an appraisal investigation by
contacting your local Reclamation of-
fice.

§404.43

§404.42 How much time is provided to
complete an appraisal investiga-
tion?

An appraisal investigation must be
scheduled for completion not later
than 2 years after the date on which
the appraisal investigation is initiated,
unless otherwise agreed to in writing
by Reclamation.

§404.43 What process will Reclamation
follow to determine if an appraisal
investigation is ready for review?

(a) Reclamation will evaluate wheth-
er the appraisal investigation ade-
quately addresses all of the items re-
quired in Reclamation’s standards for
conducting appraisal investigations,
and is, therefore ready for review. Rec-
lamation standards and requirements
for the content of an appraisal inves-
tigation are available at your local
Reclamation office. Reclamation will
notify you in writing of the outcome of
this determination within 90 business
days from the date of Reclamation’s re-
ceipt of the appraisal investigation;

(b) If the appraisal investigation does
not include the required information,
you will be notified in writing of the
reasons why, and you will have an op-
portunity to make changes and re-sub-
mit the corrected appraisal investiga-
tion to Reclamation for additional re-
view. As appropriate, Reclamation will
work with you to suggest approaches
to correct the appraisal investigation;

(c) Once Reclamation determines
that the appraisal investigation in-
cludes all of the required information,
Reclamation will review the investiga-
tion to determine, based on an applica-
tion of the criteria set forth in §404.44,
whether or not it is appropriate to pro-
ceed to a feasibility study. Reclama-
tion will document its findings in an
appraisal report, as described in
§404.45;

(d) Reclamation’s review of an ap-
praisal investigation will take no
longer than 180 business days from its
receipt of the appraisal investigation
to its completion of the appraisal re-
port, excluding time when Reclamation
is waiting for additional information
from the project sponsor.
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§404.44 What criteria will Reclamation
apply to determine whether it is ap-
propriate to recommend that a fea-
sibility study be conducted?

In reviewing an appraisal investiga-
tion, Reclamation will apply the fol-
lowing criteria to determine whether
at least one of the alternatives identi-
fied is appropriate for further analysis
through a feasibility study, or whether
the investigation should be terminated
without conducting a feasibility study,
including:

(a) Whether a reasonable range of al-
ternatives (structural or mnon-struc-
tural) have been formulated and evalu-
ated;

(b) Whether the recommendation for
further study of one or more alter-
natives is clearly supported by the
analysis in the appraisal investigation;
and

(c) For each alternative considered in
the investigation, whether the alter-
native:

(1) Identifies viable water supplies
and water rights sufficient to supply
the proposed service area, including all
practicable water sources such as lower
quality waters, non-potable waters,
and water-reuse-based water supplies;

(2) Has a positive effect on public and
health and safety;

(3) Will meet water demand, includ-
ing projected future needs;

(4) Provides environmental benefits,
including source water protection;

(5) Applies a regional or watershed
perspective and promotes benefits in
the region in which the project is car-
ried out;

(6) Implements an integrated water
resources management approach;

(7) Enhances water management
flexibility, including providing for
local control of water supplies and,
where applicable, encouraging partici-
pation in water banking and markets;

(8) Promotes long-term protection of
water supplies;

(9) Includes preliminary cost esti-
mates that are reasonable and sup-
ported;

(10) Is cost-effective and generates
national net economic benefits as re-
quired under the Principles and Guide-
lines (incorporated by reference at
§404.4);
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(11) For each alternative proposed for
further evaluation in a feasibility
study, whether the project sponsor has
the capability to pay 100 percent of the
costs associated with the operation,
maintenance, and replacement of the
facilities constructed or developed; and

(12) Other factors that Reclamation
deems appropriate.

§404.45 What will be included in the
appraisal report prepared by Rec-
lamation?

The appraisal report prepared by
Reclamation will include Reclama-
tion’s finding as to whether or not it is
appropriate to proceed to a feasibility
study, based on Reclamation’s review
of the appraisal investigation and ap-
plication of the criteria set forth in
§404.44, and the reasons supporting that
finding.

§404.46 Who will the appraisal report
be provided to?

A copy of the appraisal report will be
provided to you. Reclamation will also
publish a notice of availability of the
appraisal report in the FEDERAL REG-
ISTER and will make a copy of the re-
port available to the public upon re-
quest.

Subpart D—Feasibility Studies

§404.47 How will a feasibility study be
conducted under this program?

Feasibility studies will be conducted
in accordance with Reclamation’s
standards governing the approach,
process and content of the feasibility
study, including the Principles and
Guidelines (incorporated by reference
at §404.4). You can obtain information
about Reclamation’s standards and re-
quirements for conducting feasibility
studies by contacting your local Rec-
lamation office.

§404.48 What process will Reclamation
follow to determine if a feasibility
study is ready for review?

(a) Reclamation will evaluate wheth-
er the feasibility study adequately ad-
dresses all of the items required in Rec-
lamation’s standards for conducting a
feasibility study, and is, therefore,
ready for review. Reclamation stand-
ards and requirements for the content
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of a feasibility study are available at
your local Reclamation office. Rec-
lamation will notify you in writing of
the outcome of this determination
within 90 business days from the date
of Reclamation’s receipt of the feasi-
bility study;

(b) If the feasibility study does not
include the required information, you
will be notified in writing of the rea-
sons why, and you will have an oppor-
tunity to make changes and re-submit
the corrected feasibility study to Rec-
lamation for additional review. Where
appropriate, Reclamation will work
with you to suggest approaches to cor-
rect the feasibility study;

(c) Once Reclamation determines
that the feasibility study includes all
of the required information, Reclama-
tion will review the study to deter-
mine, based on application of the cri-
teria set forth in §404.49, whether or
not it is appropriate to recommend to
Congress that it authorize construction
of the project;

(d) Reclamation’s review of the feasi-
bility study will take no longer than
180 business days from the date that
Reclamation determines that the study
includes all of the required information
and is ready for review; and

(e) Reclamation will document its
findings in a feasibility report, as more
fully described in section §404.50.

§404.49 What criteria will Reclamation
use to determine whether to rec-
ommend that a proposed rural
water supply project be authorized
for construction?

In reviewing a feasibility study, Rec-
lamation will assure that the proposed
project is consistent with the policies
and programs of the President and will
apply the following criteria to evaluate
and determine whether it is appro-
priate to recommend authorization for
construction:

(a) The degree to which the project
meets the prioritization criteria in
§404.13;

(b) The outcome of the environ-
mental analysis;

(c) Whether there is a Federal inter-
est in the project, including;

(1) A clearly defined Federal nexus to
a proposed project;

§404.49

(2) The Federal cost of the project in
relation to the amount of Federal re-
sources likely to be available; and

(d) Whether the recommended project
alternative is clearly supported by the
feasibility study, based on application
of the following factors, including the
extent to which the alternative:

(1) Addresses near and long-term
water demand;

(2) Advances public health and safety
and consideration of other benefits of
the proposed rural water supply
project;

(3) Addresses environmental quality
and source water protection issues;

(4) Addresses opportunities to treat
and use low-quality or non-potable
water, water-reuse based supplies, and
brackish and saline waters, through in-
novative and economically viable
treatment technologies;

(6) Addresses opportunities for water
conservation through structural or
non-structural approaches and dem-
onstration technologies to reduce
water use and water system costs;

(6) Addresses opportunities to take
advantage of economic incentives and
the use of market-based mechanisms;

(7) Includes a reasonable and sup-
ported estimate of construction costs
and operation, maintenance, and re-
placement costs;

(8) Is consistent with the Principles
and Guidelines (incorporated by ref-
erence at §404.4).

(9) Includes a reasonable and sup-
ported operation, maintenance, and re-
placement plan to assist the project
sponsor in establishing rates and fees
and a schedule identifying how those
costs should be allocated to each non-
Federal project sponsor;

(10) Demonstrates your financial ca-
pability to pay at least 25 percent of
the design and construction costs and
100 percent of the operation, mainte-
nance, and replacement costs;

(11) Is eligible for guaranteed loans;

(12) Includes adequate administrative
and financial controls to manage con-
struction and operation, maintenance,
and replacement of the project;

(13) Is eligible for assistance under
other Federal authorities to pay for
discrete features or portions of the
project;
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(14) Is technically feasible and can be
constructed within industry standards;

(15) Involves partnerships with other
state, local, or tribal governments or
Federal entities; and

(16) In the case of Indian tribes and
tribal organizations, the extent to
which the alternative addresses the
goal of economic self-sufficiency;

(17) The degree to which the proposed
project demonstrates that it has clear
deliverables, will be accomplished
within a reasonable schedule, within
budget, and is well managed; and

(18) Other factors and criteria that
Reclamation deems appropriate.

§404.50 What information will be in-
cluded in the feasibility report pre-
pared by Reclamation.

The feasibility report prepared by
Reclamation will include:

(a) Reclamation’s finding as to
whether the proposed rural water sup-
ply project is feasible and the reasons
supporting that determination;

(b) A recommendation to Congress
regarding whether or not the proposed
rural water supply project should be
authorized for construction, and the
reasons supporting the recommenda-
tion. This recommendation will be
based on Reclamation’s review of the
feasibility study and its application of
the criteria set forth in §404.49; and

(c) If the rural water supply project
is recommended for construction, the
feasibility report will also include:

(1) The appropriate Federal and non-
Federal share of the capital construc-
tion costs for the project and for
projects involving multiple project
sponsors, the portion of those costs al-
located to each project sponsor;

(2) What amount of grants, loan guar-
antees, or combination of grants and
loan guarantees should constitute the
Federal share of the project;

(3) The annual operation, mainte-
nance, and replacement costs, and the
portion of those costs allocated to each
project sponsor participating in the
rural water supply project; and

(4) An assessment of the financial ca-
pability of each project sponsor par-
ticipating in the rural water supply
project to pay the portion of the con-
struction and operation, maintenance,
and replacement costs allocated to it.
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§404.51 Are proposed projects under
the Rural Water Supply Program
reviewed by the Administration?

Yes. The Administration will review
all projects proposed for funding under
the Reclamation’s Rural Water Supply
Program. This includes review under
Executive Order 12322 to determine
whether the project is consistent with
the policies and programs of the Presi-
dent. This review will occur before the
feasibility report is finalized.

§404.52 Who will the feasibility report
be provided to?

Upon its completion, Reclamation
will:

(a) Provide the feasibility report to
you;

(b) Submit the feasibility report to
the Committee on Energy and Natural
Resources of the Senate and the Com-
mittee on Natural Resources of the
House of Representatives;

(c) Make the report publicly avail-
able, along with associated study docu-
ments; and

(d) Publish in the FEDERAL REGISTER
a notice of the availability of the re-
sults.

Subpart E—Miscellaneous

§404.53 Does this rule provide author-
ity for the transfer of pre-existing
facilities from Federal to private
ownership, or from private to Fed-
eral ownership?

No. This rule does not authorize the
transfer of pre-existing facilities or
pre-existing components of any water
system from Federal to private owner-
ship, or from private to Federal owner-
ship.

§404.54 Who will hold title to a rural
water project that is constructed
following the completion of an ap-
praisal investigation or feasibility
study under this program?

Title to any rural water project
planned, designed and recommended
for construction under this program
will be held by the non-Federal project
sponsor.
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§404.55 Who is responsible for the op-
eration, maintenance, and replace-
ment costs?

You will be responsible for 100 per-
cent of the operation, maintenance,
and replacement costs for any rural
water facility that is planned, de-
signed, and recommended for construc-
tion under this program.

§404.56 If a financial assistance agree-
ment is entered into for a rural
water supply project that benefits
more than one Indian tribe, is the
approval of each Indian tribe re-
quired?

Yes. When a financial assistance
agreement is entered into with an or-
ganization to perform services bene-
fiting more than one Indian tribe, the
approval of each such Indian tribe is a
prerequisite to entering into the finan-
cial assistance agreement.

§404.57 Does this rule have any affect
on state water law?

No. Neither the Act nor this rule pre-
empts or affects state water law or any
interstate compact governing water.
Reclamation will comply with state
water laws in carrying out this rule.

§404.58 Do rural water projects au-
thorized before the enactment of
the Rural Water Supply Act of 2006
have to comply with the require-
ments in this rule?

No. Neither the Act nor this rule im-
poses any additional requirements on
rural water supply projects that were
authorized for construction before the
date of enactment of the Act.

§404.59 If the Secretary recommends a
project for construction, is that a
promise of Federal funding?

No. Congress must first authorize the
project for construction and Federal
funding is subject to the availability of
appropriations.

§404.60 Does this rule contain an in-
formation collection that requires
approval by the Office of Manage-
ment and Budget (OMB)?

Yes. This rule does contain an infor-
mation collection that is approved by
OMB, under Control Number 1006-0029.
The Paperwork Reduction Act provides
that an agency may not conduct or

§413.2

sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid OMB control
number.

PART 413—ASSESSMENT BY IRRI-
GATION DISTRICTS OF LANDS
OWNED BY THE UNITED STATES,
COLUMBIA  BASIN  PROJECT,
WASHINGTON

Sec.

413.1 Purpose.

413.2 Definitions.

413.3 Assessment of settlement lands.

413.4 Assessment of other project act lands
and rights of way.

413.5 Reports on status of settlement lands.

AUTHORITY: Sec. 8, 57 Stat. 20; 16 U.S.C.
835¢c4.

SOURCE: 23 FR 10360, Dec. 25, 1958, unless
otherwise noted.

§413.1 Purpose.

The provisions of this part shall gov-
ern the levy and enforcement of assess-
ments by or on behalf of irrigation dis-
tricts against lands owned by the
United States within the Columbia
Basin Project, pursuant to the provi-
sions of subsection 5 (b) and section 8
of the Columbia Basin Project Act (57
Stat. 14; 16 U. S. C. 835c-1 and 835c—4)
and in keeping with the provisions of
section 14, Chapter 275, Laws of Wash-
ington, 1943. (Section 89.12.120, Revised
Code of Washington).

§413.2 Definitions.

As used in this part:

(a) Project Manager means the Project
Manager of the Columbia Basin
Project, a Federal reclamation project.

(b) District means any one of the irri-
gation districts organized under the
laws of Washington which has con-
tracted with the United States under
the Columbia Basin Project Act to
repay a portion of the construction
cost of the project.

(c) Settlement lands means those pub-
lic lands of the United States within
the project or those lands acquired by
the United States under the authority
of the Columbia Basin Project Act,
title to which is vested in the United
States and which are being held pend-
ing their conveyance in accordance
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with the project settlement and devel-
opment program.

(d) Other project act lands means those
public lands within the project and
those lands or interests acquired and
being held by the United States under
the Columbia Basin Project Act, which
are being held other than for convey-
ance in accordance with the project
settlement and development program.

(e) Rights of way means lands or in-
terests in lands acquired by the United
States under the Federal Reclamation
Laws (Act of June 17, 1902, 32 Stat. 388,
43 U. S. C. 391, and acts amendatory
thereof or supplementary thereto) for
the construction and operation of
project works, rights of way, including
improvements thereon, reserved to the
United States, under the Act of August
30, 1890 (26 Stat. 391; 43 U. S. C. 945) or
section 90.40.050 of the Revised Code of
Washington and being asserted for
project purposes.

§413.3 Assessment of settlement lands.

(a) Settlement lands, which the
United States is not under contract to
sell or exchange at the time a district
makes its annual levy of assessments
shall not be assessed, except as pro-
vided in paragraph (c) of this section. If
the United States thereafter contracts
to sell or exchange such lands before
the end of the irrigation season fol-
lowing the date of the annual levy, the
purchaser will be required to make ap-
propriate payment to the district for
the water service which will be avail-
able to the purchaser during that irri-
gation season or the remaining portion
thereof.

(b) From the date the United States
contracts to sell or exchange settle-
ment lands until title thereto passes to
the purchaser under such contract, or
until the rights of the purchaser are
terminated or reacquired by the United
States settlement lands shall be sub-
ject to assessment by a district on the
same basis as other lands of like char-
acter within the operation of the dis-
trict.

(c) Settlement lands, which the
United States is not under contract to
sell or exchange at the time a district
makes its levy may be assessed by a
district to the extent of the construc-
tion charge obligation installment re-
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quired to be levied for the following
year on such lands on account of the
district’s construction cost obligation
to the United States. No other levies
shall be made by a district against set-
tlement lands in this status.

(d) While settlement lands which the
United States has leased for use as irri-
gated lands and which the TUnited
States has not contracted to sell or ex-
change may not be assessed by a dis-
trict except as provided in paragraph
(c) of this section, lessees shall pay the
district the same amounts annually
that would be required to be paid for
water service if the lands were subject
to assessment therefor, in addition to
any assessment levied under paragraph
(c) of this section.

(e) Assessments made by a district
against settlement lands while the
United States is under contract to sell
or exchange such lands shall be subject
to all interest and penalties for delin-
quency as provided by the laws of
Washington, but interest and penalties
shall cease to accumulate on the date
such contract is terminated or the pur-
chaser’s interest therein reacquired by
the United States.

(f) No action shall be taken by or for
a district to enforce any lien created as
permitted under the regulations in this
part by assessment foreclosure or other
means that would purport to transfer
any right in or title to any land or in-
terests therein while title thereto is
vested in the United States. Although
the United States does not assume any
obligation for the payment of such
liens, it will in any conveyance of set-
tlement lands covered thereby convey
subject to those liens.

§413.4 Assessment of other project act
lands and rights of way.

(a) A district shall, as to other
project act lands and rights of way the
title to which passes to the United
States on or after January 1 of any
year and before the district has levied
its assessments for that year, imme-
diately remove the lands from its as-
sessment rolls and shall not thereafter
take any proceedings to complete or
enforce the assessments. Any such re-
moval from the rolls shall be effective
as of January 1 of the year in which
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title passes to the United States Ac-
tion so to remove shall be taken
promptly after the giving of written
notice by the Project Manager to the
district as to the lands involved, and
the district shall provide the United
States with a certificate stating that
the lands have not been and will not be
assessed so long as title thereto re-
mains in the United States.

(b) There is no authority in law for
the assessment of rights of way owned
by the United States. Accordingly, a
district shall make no assessment
thereof while title thereto remains in
the United States.

(c) Other project act lands while title
thereto remains in the United States
shall not be assessed for any district
charge so long as they are in the
“‘other project act lands’’ category.

§413.5 Reports on status of settlement
lands.

The Project Manager will furnish
each district prior to its annual levy
every year a list of all the settlement
lands owned by the United States for
which water is available and which are
not under contract of sale or exchange
and therefore are not to be assessed by
the district, except for construction
charge obligation installments under
§413.3(c) when such charges are re-
quired to be levied.

PART 414—OFFSTREAM STORAGE
OF COLORADO RIVER WATER
AND DEVELOPMENT AND RE-
LEASE OF INTENTIONALLY CRE-
ATED UNUSED APPORTIONMENT
IN THE LOWER DIVISION STATES

Subpart A—Purposes and Definitions

Sec.
414.1 Purpose.
414.2 Definitions of terms used in this part.

SUBPART B—STORAGE AND INTERSTATE
RELEASE AGREEMENTS

414.3 Storage and Interstate Release Agree-
ments.

414.4 Reporting Requirements and account-
ing under storage and interstate release
agreements.

§414.1

Subpart C—Water Quality and
Environmental compliance

414.5 Water Quality.
414.6 Environmental Compliance and fund-
ing of Federal costs.

AUTHORITY: 5 U.S.C. 553; 43 U.S.C. 391, 485
and 617; 373 U.S. 546; 376 U.S. 340.

SOURCE: 64 FR 59006, Nov. 1, 1999, unless
otherwise noted.

Subpart A—Purposes and
Definitions

§414.1 Purpose.

(a) What this part does. This part es-
tablishes a procedural framework for
the Secretary of the Interior (Sec-
retary) to follow in considering, par-
ticipating in, and administering Stor-
age and Interstate Release Agreements
in the Lower Division States (Arizona,
California, and Nevada) that would:

(1) Permit State-authorized entities
to store Colorado River water
offstream;

(2) Permit State-authorized entities
to develop intentionally created un-
used apportionment (ICUA);

(3) Permit State-authorized entities
to make ICUA available to the Sec-
retary for release for use in another
Lower Division State. This release may
only take place in accordance with the
Secretary’s obligations under Federal
law and may occur in either the year of
storage or in years subsequent to stor-
age; and

(4) Allow only voluntary interstate
water transactions. These water trans-
actions can help to satisfy regional
water demands by increasing the effi-
ciency, flexibility, and certainty in
Colorado River management in accord-
ance with the Secretary’s authority
under Article II (B) (6) of the Decree
entered March 9, 1964 (376 U.S. 340) in
the case of Arizona v. California, (373
U.S. 546) (1963), as supplemented and
amended.

(b) What this part does not do. This
part does not:

(1) Affect any Colorado River water
entitlement holder’s right to use its
full water entitlement;

(2) Address or preclude independent
actions by the Secretary regarding
Tribal storage and water transfer ac-
tivities;
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(3) Change or expand existing au-
thorities under the body of law known
as the ‘“‘Law of the River”’;

(4) Change the apportionments made
for use within individual States;

(6) Address intrastate storage or
intrastate distribution of water;

(6) Preclude a Storing State from
storing some of its unused apportion-
ment in another Lower Division State
if consistent with applicable State law;
or

(7T) Authorize any specific activities;
the rule provides a framework only.

§414.2 Definitions of terms used in
this part.

Authorized entity means:

(1) An entity in a Storing State
which is expressly authorized pursuant
to the laws of that State to enter into
Storage and Interstate Release Agree-
ments and develop ICUA (‘‘storing enti-
ty’); or

(2) An entity in a Consuming State
which has authority under the laws of
that State to enter into Storage and
Interstate Release Agreements and ac-
quire the right to use ICUA (‘‘con-
suming entity’’).

Basic apportionment means the Colo-
rado River water apportioned for use
within each Lower Division State when
sufficient water is available for release,
as determined by the Secretary of the
Interior, to satisfy 7.5 million acre-feet
(maf) of annual consumptive use in the
Lower Division States. The United
States Supreme Court, in Aricona v.
California, confirmed that the annual
basic apportionment for the Lower Di-
vision States is 2.8 maf of consumptive
use in the State of Arizona, 4.4 maf of
consumptive use in the State of Cali-
fornia, and 0.3 maf of consumptive use
in the State of Nevada.

BCPA means the Boulder Canyon
Project Act, authorized by the Act of
Congress of December 21, 1928 (45 Stat.
1057).

Colorado River Basin means all of the
drainage area of the Colorado River
System and all other territory within
the United States to which the waters
of the Colorado River System shall be
beneficially applied.

Colorado River System means that por-
tion of the Colorado River and its trib-
utaries within the United States.
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Colorado River water means water in
or withdrawn from the mainstream.

Consuming entity means an authorized
entity in a Consuming State.

Consuming State means a Lower Divi-
sion State where ICUA will be used.

Consumptive wuse means diversions
from the Colorado River less any re-
turn flow to the river that is available
for consumptive use in the United
States or in satisfaction of the Mexican
treaty obligation.

(1) Consumptive use from the main-
stream within the Lower Division
States includes water drawn from the
mainstream by underground pumping.

(2) The Mexican treaty obligation is
set forth in the February 3, 1944, Water
Treaty between Mexico and the United
States, including supplements and as-
sociated Minutes of the International
Boundary and Water Commission.

Decree means the decree entered
March 9, 1964, by the Supreme Court in
Aricona v. California, 373 U.S. 546 (1963),
as supplemented or amended.

Entitlement means an authorization
to beneficially use Colorado River
water pursuant to:

(1) The Decree;

(2) A water delivery contract with
the United States through the Sec-
retary; or

(3) A reservation of water from the
Secretary.

Intentionally created unused apportion-
ment or ICUA means unused apportion-
ment that is developed:

(1) Consistent with the laws of the
Storing State;

(2) Solely as a result of, and would
not exist except for, implementing a
Storage and Interstate Release Agree-
ment.

Lower Division States means the
States of Arizona, California, and Ne-
vada.

Mainstream means the main channel
of the Colorado River downstream from
Lee Ferry within the United States, in-
cluding the reservoirs behind dams on
the main channel, and Senator Wash
Reservoir off the main channel.

Offstream storage means storage in a
surface reservoir off of the mainstream
or in a ground water aquifer. Offstream
storage includes indirect recharge
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when Colorado River water is ex-
changed for ground water that other-
wise would have been pumped and con-
sumed.

Secretary means the Secretary of the
Interior or an authorized representa-
tive.

Storage and Interstate Release Agree-
ment means an agreement, consistent
with this part, between the Secretary
and authorized entities in two or more
Lower Division States that addresses
the details of:

(1) Offstream storage of Colorado
River water by a storing entity for fu-
ture use within the Storing State;

(2) Subsequent development of ICUA
by the storing entity, consistent with
the laws of the Storing State;

(3) A request by the storing entity to
the Secretary to release ICUA to the
consuming entity;

(4) Release of ICUA by the Secretary
to the consuming entity; and

(6) The inclusion of other entities
that are determined by the Secretary
and the storing entity and the con-
suming entity to be appropriate to the
performance and enforcement of the
agreement.

Storing entitly means an authorized
entity in a Storing State.

Storing State means a Lower Division
State in which water is stored off the
mainstream in accordance with a Stor-
age and Interstate Release Agreement
for future use in that State.

Surplus apportionment means the Col-
orado River water apportioned for use
within each Lower Division State when
sufficient water is available for release,
as determined by the Secretary, to sat-
isfy in excess of 7.5 maf of annual con-
sumptive use in the Lower Division
States.

Unused apportionment means Colorado
River water within a Lower Division
State’s basic or surplus apportionment,
or both, which is not otherwise put to
beneficial consumptive use during that
year within that State.

Upper Division States means the
States of Colorado, New Mexico, Utah,
and Wyoming.

Water delivery contract means a con-
tract between the Secretary and an en-
tity for the delivery of Colorado River
water in accordance with section 5 of
the BCPA.

§414.3

Subpart B—Storage and Interstate
Release Agreements

§414.3 Storage and Interstate Release
eements.

(a) Basic requirements for Storage and
Interstate Release Agreements. Two or
more authorized entities may enter
into Storage and Interstate Release
Agreements with the Secretary in ac-
cordance with paragraph (c) of this sec-
tion. Each agreement must meet all of
the requirements of this section.

(1) The agreement must specify the
quantity of Colorado River water to be
stored, the Lower Division State in
which it is to be stored, the entity(ies)
that will store the water, and the facil-
ity(ies) in which it will be stored.

(2) The agreement must specify
whether the water to be stored will be
within the unused basic apportionment
or unused surplus apportionment of the
Storing State. For water from the
Storing State’s apportionment to qual-
ify as unused apportionment available
for storage under this part, the water
must first be offered to all entitlement
holders within the Storing State for
purposes other than interstate trans-
actions under proposed Storage and
Interstate Release Agreements.

(3) The agreement must specify
whether the water to be stored will be
within the unused basic apportionment
or unused surplus apportionment of the
Consuming State. If the water to be
stored will be unused apportionment of
the Consuming State, the agreement
must acknowledge that any unused ap-
portionment of the Consuming State
may be made available from the Con-
suming State by the Secretary to the
Storing State only in accordance with
Article II(B)(6) of the Decree. If unused
apportionment from the Consuming
State is to be stored under a Storage
and Interstate Release Agreement, the
Secretary will make the unused appor-
tionment of the Consuming State
available to the storing entity in ac-
cordance with the terms of a Storage
and Interstate Release Agreement and
will not make that water available to
other entitlement holders.

(4) The agreement must specify the
maximum quantity of ICUA that will
be developed and made available for re-
lease to the consuming entity.
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(5) The agreement must specify that
ICUA may not be requested by the con-
suming entity in a quantity that ex-
ceeds the quantity of water that had
been stored under a Storage and Inter-
state Release Agreement in the Storing
State.

(6) The agreement must specify a pro-
cedure to verify and account for the
quantity of water stored in the Storing
State under a Storage and Interstate
Release Agreement.

(7) The agreement must specify that,
by a date certain, the consuming enti-
ty will:

(i) Notify the storing entity to de-
velop a specific quantity of ICUA in the
following calendar year;

(ii) Ask the Secretary to release that
ICUA; and

(iii) Provide a copy of the notice or
request to each Lower Division State.

(8) The agreement must specify that
when the storing entity receives a re-
quest to develop a specific quantity of
ICUA:

(i) It will ensure that the Storing
State’s consumptive use of Colorado
River water will be decreased by a
quantity sufficient to develop the re-
quested quantity of ICUA; and

(ii) Any actions that the storing enti-
ty takes will be consistent with its
State’s laws.

(9) The agreement must include a de-
scription of:

(i) The actions the authorized entity
will take to develop ICUA;

(ii) Potential actions to decrease the
authorized entity’s consumptive use of
Colorado River water;

(iii) The means by which the develop-
ment of the ICUA will be enforceable
by the storing entity; and

(iv) The notice given to entitlement
holders, including Indian tribes, of op-
portunities to participate in develop-
ment of this ICUA.

(10) The agreement must specify that
the storing entity will certify to the
Secretary that ICUA has been or will
be developed that otherwise would not
have existed. The certification must:

(i) Identify the quantity, the means,
and the entity by which ICUA has been
or will be developed; and

(ii) Ask the Secretary to make the
ICUA available to the consuming enti-
ty under Article II(B)(6) of the Decree
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and the Storage and Interstate Release
Agreement.

(11) The agreement must specify a
procedure for verifying development of
the ICUA appropriate to the manner in
which it is developed.

(12) The agreement must specify that
the Secretary will release ICUA devel-
oped by the storing entity:

(1) In accordance with a request of
the consuming entity;

(ii) In accordance with the terms of
the Storage and Interstate Release
Agreement;

(iii) Only for use by the consuming
entity and not for use by other entitle-
ment holders; and

(iv) In accordance with the terms of
the Storage and Interstate Release
Agreement, the BCPA, Article II(B)(6)
of the Decree and all other applicable
laws and executive orders.

(13) The agreement must specify that
ICUA shall be released to the con-
suming entity only in the year and to
the extent that ICUA is developed by
the storing entity by reducing Colo-
rado River water use within the Stor-
ing State.

(14) The agreement must specify that
the Secretary will release ICUA only
after the Secretary has determined
that all necessary actions have been
taken under this part.

(15) The agreement must specify that
before releasing ICUA the Secretary
must first determine that the storing
entity:

(i) Stored water in accordance with
the Storage and Interstate Release
Agreement in quantities sufficient to
support the development of the ICUA
requested by the consuming entity; and

(ii) Certified to the satisfaction of
the Secretary that the quantity of
ICUA requested by the consuming enti-
ty has been developed in that year or
will be developed in that year under
§414.3(f).

(16) The agreement must specify that
the non-Federal parties to the Storage
and Interstate Release Agreement will
indemnify the United States, its em-
ployees, agents, subcontractors, suc-
cessors, or assigns from loss or claim
for damages and from liability to per-
sons or property, direct or indirect, and
loss or claim of any nature whatsoever
arising by reason of the actions taken
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by the non-federal parties to the Stor-
age and Interstate Release Agreement
under this part.

(17) The agreement must specify the
extent to which facilities constructed
or financed by the United States will
be used to store, convey, or distribute
water associated with a Storage and
Interstate Release Agreement.

(18) The agreement must include any
other provisions that the parties deem
appropriate.

(b) How to address financial consider-
ations. The Secretary will not execute
an agreement that has adverse impacts
on the financial interests of the United
States. Financial details between and
among the non-Federal parties need
not be included in the Storage and
Interstate Release Agreement but in-
stead can be the subject of separate
agreements. The Secretary need not be
a party to the separate agreements.

(c) How the Secretary will execute stor-
age and interstate release agreements.
The Regional Director for the Bureau
of Reclamation’s Lower Colorado Re-
gion (Regional Director) may execute
and administer a Storage and Inter-
state Release Agreement on behalf of
the Secretary. The Secretary will no-
tify the public of his/her intent to par-
ticipate in negotiations to develop a
Storage and Interstate Release Agree-
ment and provide a means for public
input. In considering whether to exe-
cute a Storage and Interstate Release
Agreement, the Secretary may request,
and the non-Federal parties must pro-
vide, any additional supporting data
necessary to clearly set forth both the
details of the proposed transaction and
the eligibility of the parties to partici-
pate as State-authorized entities in the
proposed transaction. The Secretary
will also consider: applicable law and
executive orders; applicable contracts;
potential effects on trust resources; po-
tential effects on entitlement holders,
including Indian tribes; potential im-
pacts on the Upper Division States; po-
tential effects on third parties; poten-
tial environmental impacts and poten-
tial effects on threatened and endan-
gered species; comments from inter-
ested parties, particularly parties who
may be affected by the proposed action;
comments from the State agencies re-
sponsible for consulting with the Sec-
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retary on matters related to the Colo-
rado River; and other relevant factors,
including the direct or indirect con-
sequences of the proposed Storage and
Interstate Release Agreement on the
financial interests of the TUnited
States. Based on the consideration of
the factors in this section, the Sec-
retary may execute or decide not to
execute a Storage and Interstate Re-
lease Agreement.

(d) Assigning interests to an authorized
entity. Non-Federal parties to a Storage
and Interstate Release Agreement may
assign their interests in the Agreement
to authorized entities. The assignment
can be in whole or in part. The assign-
ment can only be made if all parties to
the agreement approve.

(e) Requirement for contracts under the
Boulder Canyon Project Act. Release or
diversion of Colorado River water for
storage under this part must be sup-
ported by a water delivery contract
with the Secretary in accordance with
Section 5 of the BCPA. The only excep-
tion to this requirement is storage of
Article II(D) (of the Decree) water by
Federal or tribal entitlement holders.
The release or diversion of Colorado
River water that has been developed or
will be developed as ICUA under this
part also must be supported by a Sec-
tion 5 water delivery contract.

(1) An authorized entity may satisfy
the requirement of this section
through a direct contract with the Sec-
retary. An authorized entity also may
satisfy the Section 5 requirement of
the BCPA, for purposes of this part,
through a valid subcontract with an
entitlement holder that is authorized
by the Secretary to subcontract for the
delivery of all or a portion of its enti-
tlement.

(2) For storing entities that do not
otherwise hold a contract or valid sub-
contract for the delivery of the water
to be stored, the Storage and Inter-
state Release Agreement will serve as
the vehicle for satisfying the Section 5
requirement for the release or diver-
sion of that water.

(3) For consuming entities that do
not otherwise hold a contract or valid
subcontract for the delivery of the
water to be released by the Secretary
as ICUA, the Storage and Interstate
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Release Agreement will serve as the ve-
hicle for satisfying the Section 5 re-
quirement for the release or diversion
of that water.

(f) Anticipatory release of ICUA. The
Secretary may release ICUA to a con-
suming entity before the actual devel-
opment of ICUA by the storing entity
if the storing entity certifies to the
Secretary that ICUA will be developed
during that same year that otherwise
would not have existed.

(1) These anticipatory releases will
only be made in the same year that the
ICUA is developed.

(2) Before an anticipatory release,
the Secretary must be satisfied that
the storing entity will develop the nec-
essary ICUA in the same year that the
ICUA is to be released.

(g) Treaty obligations. Prior to exe-
cuting any specific Storage and Inter-
state Release Agreements, the United
States will consult with Mexico
through the International Boundary
and Water Commission under the
boundary water treaties and other ap-
plicable international agreements in
force between the two countries.

and
and

§414.4 Reporting requirements
accounting wunder Storage
Interstate Release Agreements.

(a) Annual report to the Secretary.
Each storing entity will submit an an-
nual report to the Secretary con-
taining the material required by this
section. The report will be due on a
date to be agreed upon by the parties
to the Storage and Interstate Release
Agreement. The report must include:

(1) The quantity of water diverted
and stored during the prior year under
all Storage and Interstate Release
Agreements; and

(2) The total quantity of stored water
available to support the development
of ICUA under each Storage and Inter-
state Release Agreement to which the
storing entity is a party as of Decem-
ber 31 of the prior calendar year.

(b) How the Secretary accounts for di-
verted and stored water. The Secretary
will account for water diverted and
stored under Storage and Interstate
Release Agreements in the records
maintained under Article V of the De-
cree.
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(1) The Secretary will account for the
water that is diverted and stored by a
storing entity as a consumptive use in
the Storing State for the year in which
it is stored.

(2) The Secretary will account for the
diversion and consumptive use of ICUA
by a consuming entity as a consump-
tive use in the Consuming State of un-
used apportionment under Article
II(B)(6) of the Decree in the year the
water is released in the same manner
as any other unused apportionment
taken by that State.

(3) The Secretary will maintain indi-
vidual balances of the quantities of
water stored under a Storage and
Interstate Release Agreement and
available to support the development
of ICUA. The appropriate balances will
be reduced when ICUA is developed by
the storing entity and released by the
Secretary for use by a consuming enti-
ty.

Subpart C—Water Quality and
Environmental Compliance

§414.5 Water quality.

(a) Water Quality is mot guaranteed.
The Secretary does not warrant the
quality of water released or delivered
under Storage and Interstate Release
Agreements, and the United States will
not be liable for damages of any kind
resulting from water quality problems.
The United States is not under any ob-
ligation to construct or furnish water
treatment facilities to maintain or im-
prove water quality except as may oth-
erwise be provided in relevant Federal
law.

(b) Required water quality standards.
All entities, in diverting, using, and re-
turning Colorado River water, must:

(1) Comply with all applicable water
pollution laws and regulations of the
United States, the Storing State, and
the Consuming State; and

(2) Obtain all applicable permits or
licenses from the appropriate Federal,
State, or local authorities regarding
water quality and water pollution mat-
ters.
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§414.6 Environmental compliance and
funding of Federal costs.

(a) Ensuring environmental compliance.
The Secretary will complete environ-
mental compliance documentation,
compliance with the National Environ-
mental Policy Act of 1969, as amended,
and the Endangered Species Act of 1973,
as amended; and will integrate the re-
quirements of other statutes, laws, and
executive orders as required for Fed-
eral actions to be taken under this
part.

(b) Responsibility for environmental
compliance work. Authorized entities
seeking to enter into a Storage and
Interstate Release Agreement under
this part may prepare the appropriate
documentation and compliance docu-
ment for a proposed Federal action,
such as execution of a proposed Stor-
age and Interstate Release Agreement.
The compliance documents must meet
the standards set forth in Reclama-
tion’s national environmental policy
guidance before they can be adopted.

(c) Responsibility for funding of Federal
costs. All costs incurred by the United
States in evaluating, processing, and/or
executing a Storage and Interstate Re-
lease Agreement under this part must
be funded in advance by the authorized
entities that are party to that agree-
ment.

PART 417—PROCEDURAL METHODS
FOR IMPLEMENTING COLORADO
RIVER WATER CONSERVATION
MEASURES WITH LOWER BASIN
CONTRACTORS AND OTHERS

Sec.

417.1 Scope of part.

417.2 Consultation with contractors.

417.3 Notice of recommendations and deter-
minations.

417.4 Changed conditions,
hardship modifications.

417.5 Duties of the Commissioner of Indian
Affairs with respect to Indian reserva-
tions.

417.6 General regulations.

AUTHORITY: 45 Stat. 1057, 1060; 43 U.S.C. 617;
and Supreme Court Decree in ‘‘Arizona v.
California,” 376 U.S. 340.

SOURCE: 37 FR 18076, Sept. 7, 1972, unless
otherwise noted.

emergency, or

§417.2

§417.1 Scope of part.

The procedures established in this
part shall apply to every public or pri-
vate organization (herein termed
“Contractor’) in Arizona, California,
or Nevada which, pursuant to the Boul-
der Canyon Project Act or to provi-
sions of other Reclamation Laws, has a
valid contract for the delivery of Colo-
rado River water, and to Federal estab-
lishments other than Indian Reserva-
tions enumerated in Article II(D) of the
March 9, 1964, Decree of the Supreme
Court of the United States in the case
of ‘“‘Arizona v. California et al.”’, 376
U.S. 340 (for purposes of this part each
such Federal establishment is consid-
ered as a ‘‘Contractor’), except that (a)
neither this part nor the term ‘Con-
tractor’” as used herein shall apply to
any person or entity which has a con-
tract for the delivery or use of Colo-
rado River water made pursuant to the
Warren Act of February 21, 1911 (36
Stat. 925) or the Miscellaneous Pur-
poses Act of February 25, 1920 (41 Stat.
451), (b) Contractors and permittees for
small quantities of water, as deter-
mined by the Regional Director, Bu-
reau of Reclamation, Boulder City,
Nev. (herein termed ‘‘Regional Direc-
tor’’), and Contractors for municipal
and industrial water may be excluded
from the application of these proce-
dures at the discretion of the Regional
Director, and (c) procedural methods
for implementing Colorado River water
conservation measures on Indian Res-
ervations will be in accordance with
§417.5 of this part.

§417.2 Consultation with contractors.

The Regional Director or his rep-
resentative will, prior to the beginning
of each calendar year, arrange for and
conduct such consultations with each
Contractor as the Regional Director
may deem appropriate as to the mak-
ing by the Regional Director of annual
recommendations relating to water
conservation measures and operating
practices in the diversion, delivery,
distribution and use of Colorado River
water, and to the making by the Re-
gional Director of annual determina-
tions of each Contractor’s estimated
water requirements for the ensuing cal-
endar year to the end that deliveries of
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Colorado River water to each Con-
tractor will not exceed those reason-
ably required for beneficial use under
the respective Boulder Canyon Project
Act contract or other authorization for
use of Colorado River water.

§417.3 Notice of recommendations and
determinations.

Following consultation with each
Contractor and after consideration of
all relevant comments and suggestions
advanced by the Contractors in such
consultations, the Regional Director
will formulate his recommendations
and determinations relating to the
matters specified in §417.2. The rec-
ommendations and determinations
shall, with respect to each Contractor,
be based upon but not necessarily lim-
ited to such factors as the area to be ir-
rigated, climatic conditions, location,
land classifications, the kinds of crops
raised, cropping practices, the type of
irrigation system in use, the condition
of water carriage and distribution fa-
cilities, record of water orders, and re-
jections of ordered water, general oper-
ating practices, the operating effi-
ciencies and methods of irrigation of
the water users, amount and rate of re-
turn flows to the river, municipal
water requirements and the pertinent
provisions of the Contractor’s Boulder
Canyon Project Act water delivery con-
tract. The Regional Director shall give
each Contractor written notice by reg-
istered or certified mail, return receipt
requested, of his recommendations and
determinations. If the recommenda-
tions and determinations include a re-
duction in the amount of water to be
delivered, as compared to the calendar
year immediately preceding, the notice
shall be delivered to the Contractor or
timely sent by registered or certified
mail, return receipt requested, so that
it may reasonably be delivered at least
30 days prior to the first date water de-
livery would be affected thereby, and
shall specify the basis for such reduc-
tion including any pertinent factual
determinations. The recommendations
and determinations of the Regional Di-
rector shall be final and conclusive un-
less, within 30 days of the date of re-
ceipt of the notice, the Contractor sub-
mits his written comments and objec-
tions to the Regional Director and re-
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quests further consultation. If, after
such further consultation, timely
taken, the Regional Director does not
modify his recommendations and de-
terminations and so advises the Con-
tractor in writing, or if modifications
are made but the Contractor still feels
aggrieved thereby after notification in
writing of such modified recommenda-
tions and determinations, the Con-
tractor may, before 30 days after re-
ceipt of said notice, appeal to the Sec-
retary of the Interior. During the pend-
ency of such appeal, and until disposi-
tion thereof by the Secretary, the rec-
ommendations and determinations for-
mulated by the Regional Director shall
be of no force or effect. In the event de-
livery of water is scheduled prior to the
new recommendations and determina-
tions becoming final, said delivery
shall be made according to the Con-
tractor’s currently proposed schedule
or to the schedules approved for the
previous calendar year, whichever is
less.

§417.4 Changed conditions, emer-
gency, or hardship modifications.

A Contractor may at any time apply
in writing to the Regional Director for
modification of recommendations or
determinations deemed necessary be-
cause of changed conditions, emer-
gency, or hardship. Upon receipt of
such written application identifying
the reason for such requested modifica-
tion, the Regional Director shall ar-
range for consultation with the Con-
tractor with the objective of making
such modifications as he may deem ap-
propriate under the then existing con-
ditions. The Regional Director may ini-
tiate efforts for further consultation
with any Contractor on his own motion
with the objective of modifying pre-
vious recommendations and determina-
tions, but in the event such modifica-
tions are made, the Contractor shall
have the same opportunity to object
and appeal as provided in §417.3 of this
part for the initial recommendations
and determinations. The Regional Di-
rector shall afford the fullest prac-
ticable opportunity for consultation
with a Contractor when acting under
this section. Each modification under
this section shall be transmitted to the
Contractor by letter.

622



Bureau of Reclamation, Interior

§417.5 Duties of the Commissioner of
Indian Affairs with respect to In-
dian reservations.

(a) The Commissioner of Indian Af-
fairs (herein termed ‘‘Commissioner’’)
will engage in consultations with var-
ious tribes and other water users on
the Indian Reservations listed in Arti-
cle II (D) of said Supreme Court De-
cree, similar to those engaged in by the
Regional Director with regard to Con-
tractors as provided in §417.2 of this
part. After consideration of all com-
ments and suggestions advanced by
said tribes and other water users on
said Indian Reservations concerning
water conservation measures and oper-
ating practices in the diversion, deliv-
ery, distribution and use of Colorado
River water, the Commissioner shall,
within the limits prescribed in said de-
cree, make a determination as to the
estimated amount of water to be di-
verted for use on each Indian Reserva-
tion covered by the above decree. Said
determination shall be made prior to
the beginning of each calendar year.
That determination shall be based
upon, but not necessarily limited to,
such factors as: The area to be irri-
gated, climatic conditions, location,
land classifications, the kinds of crops
raised, cropping practices, the type of
irrigation system in use, the condition
of water carriage and distribution fa-
cilities, record of water orders, and re-
jections of ordered water, general oper-
ating practices, the operating effi-
ciencies and methods of irrigation of
the tribes and water users on each res-
ervation, the amount and rate of re-
turn flows to the river, municipal
water requirements, and other uses on
the reservation. The Commissioner of
Indian Affairs shall deliver to the Re-
gional Director written notice of the
amount of water to be diverted for use
upon each Indian Reservation for each
year 60 days prior to the beginning of
each calendar year and the basis for
said determination. The determination
of the Commissioner shall be final and
conclusive unless within 30 days of the
date of receipt of such notice the Re-
gional Director submits his written
comments and objections to the Com-
missioner of Indian Affairs and re-
quests further consultation. If after
such further consultation, timely
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taken, the Commissioner does not mod-
ify his determination and so advises
the Regional Director in writing or if
modifications are made by the Com-
missioner but the Regional Director
still does not agree therewith, the Re-
gional Director may, within 30 days
after receipt of the Commissioner’s re-
sponse, appeal to the Secretary of the
Interior for a decision on the matter.
During the pendency of such appeal
and until disposition thereof by the
Secretary, water deliveries will be
made to the extent legally and phys-
ically available according to the Com-
missioner’s determination or according
to the Commissioner’s determination
for the preceding calendar year, which-
ever is less.

(b) Modifications of said determina-
tions due to changed conditions, emer-
gency or hardship may be made by the
Commissioner, subject, however, to the
right of the Regional Director to ap-
peal to the Secretary, as provided in
the case of an initial determination by
the Commissioner. During the pend-
ency of such an appeal, water deliveries
will be made on the basis of the initial
determination.

§417.6 General regulations.

In addition to the recommendations
and determinations formulated accord-
ing to the procedures set out above, the
right is reserved to issue regulations of
general applicability to the topics
dealt with herein.

PART 418—OPERATING CRITERIA

AND PROCEDURES FOR THE
NEWLANDS RECLAMATION
PROJECT, NEVADA

GENERAL PROVISIONS

Sec.

418.1 Definitions.

418.2 How Project water may be used.

418.3 Effect of these regulations on water
rights.

418.4 Prohibited deliveries.

418.5 Responsibility for violations.

418.6 Fallon Paiute-Shoshone Indian Res-
ervation.

CONDITIONS OF WATER DELIVERY

418.7
418.8
418.9

Who may receive irrigation deliveries.
Types of eligible land.
Reporting changes in eligible land.
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418.10 Determining the amount of water
duty to be paid.

418.11 Valid headgate deliveries.

418.12 Project efficiency.

418.13 Maximum allowable limits.

MONITORING DIVERSIONS

418.14
418.15

Recordkeeping requirements.
Operations monitoring.

OPERATIONS AND MANAGEMENT

418.16
418.17

Using water for power generation.
Truckee and Carson River water use.
418.18 Diversions at Derby Dam.

418.19 Diversions from the Truckee River to
the Truckee Division.

418.20 Diversions from the Truckee River to
Lahontan Reservoir, January through
June.

418.21 Diversion of Truckee River water to
Lahontan Reservoir, July through De-
cember.

418.22 Future adjustments to Lahontan Res-
ervoir storage targets.

418.23 Diversion of Rock Dam Ditch water.

418.24 Precautionary drawdown and spills
from Lahontan Reservoir.

418.25 Water use for other than Newlands
Project.

418.26 Charges for water use.

418.27 Distribution system operation.

ENFORCEMENT

418.28 Conditions of delivery.

418.29 Project management.

418.30 Provisions required in future con-
tracts.

WATER MANAGEMENT AND CONSERVATION

418.31 Conservation measures.
418.32 Cooperative programs.

IMPLEMENTATION

418.33 Purpose of the implementation strat-
egy.

418.34 Valid headgate deliveries.

418.35 Efficiencies.

418.36 Incentives for additional long term
conservation.

418.37 Disincentives for lower efficiency.

418.38 Maximum allowable diversion.

APPENDIX A TO PART 418—CALCULATION OF
EFFICIENCY EQUATION

AUTHORITY: 43 U.S.C. 391, et seq.; 43 U.S.C.
373; 43 U.S.C. 614, et seq.; 104 Stat. 3289, Pub.
L. 101-618.

SOURCE: 62 FR 66467, Dec. 18, 1997, unless
otherwise noted.

GENERAL PROVISIONS

§418.1 Definitions.

Bureau means the Bureau of Rec-
lamation.
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Decrees means the Alpine decree
(United States v. Alpine Land and Res-
ervoir Co., 503 F. Supp. 877 (D. Nev.
1980)) and the Orr Ditch decree (United
States v. Orr Water Ditch Co., Equity
No. A-3 (D. Nev.))

District means the Truckee-Carson Ir-
rigation District or any other approved
Newlands Project operator.

Eligible land means Project land
which at the time of delivery has a
valid water right and either:

(1) Is classified as irrigable under Bu-
reau land classification standards (Rec-
lamation Instruction Series 510); or

(2) Has a paid out Project water
right.

Full reservoir means 295,500 acre-feet
in Lahontan Reservoir using Truckee
River diversions. The Reservoir can fill
above 295,500 acre-feet to 316,500 acre-
feet with Carson River inflow and the
use of flash boards. Intentional storage
on the flash boards will occur only
after the peak runoff.

Project means the Newlands Irriga-
tion Project in western Nevada.

§418.2 How Project water may be
used.

Project water may be delivered only
to serve valid water rights used for:

(a) Maintenance of wetlands and fish
and wildlife including endangered and
threatened species;

(b) Recreation;

(c) Irrigation of eligible land; and

(d) Domestic and other wuses of
Project water as defined by the de-
crees.

§418.3 Effect of these regulations on
water rights.

This part governs water uses within
existing rights. This part does not in
any way change, amend, modify, aban-
don, diminish, or extend existing
rights. Water rights transfers will be
determined by the Nevada State Engi-
neer under the provisions of the Alpine
decree.

§418.4 Prohibited deliveries.

The District must not deliver Project
water or permit its use except as pro-
vided in this part. No Project water
will be released in excess of the max-
imum allowable diversion or delivered
to ineligible lands. Delivery of water to
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land in excess of established water du-
ties is prohibited.

§418.5 Responsibility for violations.

Violations of the terms and provi-
sions of this part must be reported im-
mediately to the Bureau. The District
or individual water users will be re-
sponsible for any shortages to water
users occasioned by waste or excess de-
livery or delivery of water to ineligible
land as provided in this part.

§418.6 Fallon Paiute-Shoshone Indian
Reservation.

Nothing in this part affects:

(a) The authority of the Fallon Pai-
ute-Shoshone Tribe to use water on the
Tribe’s reservation which was delivered
to the Reservation in accordance with
this part; or

(b) The Secretary’s trust responsi-
bility with respect to the Fallon Pai-
ute-Shoshone Tribe.

CONDITIONS OF WATER DELIVERY

§418.7 Who may receive irrigation de-
liveries.

Project irrigation water deliveries
may be made only to eligible land to be
irrigated. The District must maintain
records for each individual water right
holder indicating the number of eligi-
ble acres irrigated and the amount of
water ordered and delivered.

§418.8 Types of eligible land.

(a) Eligible land actually irrigated.
During each year, the District, in co-
operation with the Bureau, must iden-
tify and report to the Bureau the loca-
tion and number of acres of eligible
land irrigated in the Project. Possible
irrigation of ineligible land will also be
identified. The Bureau will review data
to ensure compliance with this part.
The District, in cooperation with the
Bureau, will be responsible for field
checking potential violations and im-
mediately stopping delivery of Project
water to any ineligible land. The Bu-
reau may also audit as appropriate.

(b) Eligible land with transferred water
rights. The District water rights maps
dated August 1981 through January 1983
will be used as the basis for deter-
mining which lands have a valid water
right. The original maps will be main-

§418.9

tained by the District. The District
must provide copies of the maps to the
Bureau. The District will alter the
maps and the copies to account for
water right transfers as the transfers
are approved by the Nevada State En-
gineer.

(c) Other eligible land. The Bureau
will also identify eligible land that was
not irrigated during the prior irriga-
tion season.

§418.9 Reporting changes in eligible
land.

(a) Eligible land anticipated to be irri-
gated. (1) Anticipated changes in irri-
gated eligible land from the prior year
will be reported to the Bureau’s
Lahontan Area Office by the District
by March 1 of each year. The District
will adjust the acreage of the eligible
land anticipated to be irrigated to cor-
rect for inaccuracies, water right
transfers that have been finally ap-
proved by the Nevada State Engineer,
and any other action that affects the
number of eligible acres, acres antici-
pated to be irrigated, or water deliv-
eries.

(2) As the adjustments are made, the
District will provide updated informa-
tion to the Bureau for review and ap-
proval. The District must adjust an-
ticipated water allocations to indi-
vidual water users accordingly. The al-
locations will at all times be based on
a maximum annual entitlement of 3.5
acre-feet (AF) per acre of bottom land,
4.5 AF per acre of bench land, and 1.5
AF per acre of pasture land that is an-
ticipated to be irrigated and not on the
number of water-righted acres.

(3) The District will provide the indi-
vidual water users with the approved
data regarding the anticipated acreage
to be irrigated and water allocations
for each water user that year.

(i) Any adjustments based on changes
in lands anticipated to be irrigated
during the irrigation season must be
reported by the individual water user
to the District.

(ii) The District will, in turn, notify
the Bureau of any changes in irrigated
acreage which must be accounted for.

(iii) Each Ilandowner’s anticipated
acreage must be less than or equal to
the landowner’s eligible acreage.
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(4) Should a landowner believe that
the number of acres of eligible land he
or she is entitled to irrigate is different
from the number of acres as approved
by the Bureau, the landowner must no-
tify the District and present appro-
priate documentation regarding the
subject acreage. The District must
record the information and present the
claim to the Bureau for further consid-
eration.

(i) If the Bureau determines there is
sufficient support for the landowner’s
claim, then adjustments will be made
to accommodate the changes requested
by the landowner.

(ii) If the Bureau disallows the land-
owner’s claim, the Bureau must notify
the District in writing. The District
will, in turn, inform the landowner of
the disposition of the claim and the
reasons therefore, and will further in-
struct the landowner that he or she
may seek judicial review of the Bu-
reau’s determination under the de-
crees. If the dispute affects the current
year, then the Bureau and the District
will seek to expedite any court pro-
ceeding.

(b) Changes in domestic and other uses.
By March 1 of each year, the District
must report to the Bureau all antici-
pated domestic and other water uses.
This notification must include a de-
tailed explanation of the criteria used
in allowing the use and sufficient docu-
mentation on the type and amount of
use by each water user to demonstrate
to the satisfaction of the Bureau that
each water user is in compliance with
the criteria. With adequate documenta-
tion, the District may notify the Bu-
reau of any changes in domestic water
requirements at any time during the
year.

§418.10 Determining the amount of
water duty to be delivered.

(a) Eligible land may receive no more
than the amount of water in acre-feet
per year established as maximum farm
headgate delivery allowances by the
decrees. All water use is limited to
that amount reasonably necessary for
economical and beneficial use under
the decrees.

(b) The annual water duty as as-
signed by the decrees is a maximum of
4.5 AF per acre for bench lands and a

43 CFR, Subtitle B, Ch. | (10-1-11 Edition)

maximum of 3.5 AF per acre for bottom
lands. The water duty for fields with a
mixture of bench and bottom lands
must be the water duty of the majority
acreage. Bench and bottom land des-
ignations as finally approved by the
United States District Court for the
District of Nevada will be used in de-
termining the maximum water duty for
any parcel of eligible land. The annual
water duty for pasture land established
by contract is 1.5 AF per acre.

§418.11 Valid headgate deliveries.

The valid water deliveries at the
headgate are set by the product of eli-
gible land actually irrigated multiplied
by the appropriate water duty in ac-
cordance with §§418.8 and 418.10. The
District will regularly monitor all
water deliveries and report in accord-
ance with §418.9. No amount of water
will be delivered in excess of the indi-
vidual water user’s headgate entitle-
ment. In the event excess deliveries
should occur, such amount will be
automatically reflected in the effi-
ciency deficit adjustment to the
Lahontan storage. Water delivered in
excess of entitlements must not be con-
sidered valid for purposes of computing
project efficiency.

§418.12

(a) The principal feature of this part
is to obtain a reasonable level of effi-
ciency in supplying water to the
headgate by the District. The effi-
ciency targets established by this part
are the cornerstone of the enforcement
and the incentive provisions and when
implemented will aid other competing
uses.

(b) The efficiency is readily cal-
culable at the year’s end, readily appli-
cable to water appropriate to that
year, able to be compared to other irri-
gation systems even though there may
be many dissimilarities, appropriate
for long term averaging, adjustable to
any headgate delivery level including
droughts or allocations, automatically
adjusts to changes during the year and
accurately accounts for misappro-
priated water. Efficiency also can be
achieved through any number of meas-
ures from operations to changes in the
facilities and can be measured as an

Project efficiency.
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end product without regard to the ap-
proach. Thus it is flexible enough to
allow local decision making and yet is
fact based to minimize disputes.

(c) Assuming the headgate deliveries
are valid and enforceable, conveyance
efficiency is the only remaining vari-
able in determining the quantity of
water needed to be supplied to the Dis-
trict. Conveyance efficiency is a meas-
ure of how much water is released into
the irrigation system relative to actual
headgate deliveries. Differences in effi-
ciency, therefore, are directly convert-
ible to acre-feet. The differences in effi-
ciency, expressed as a quantity in acre-
feet, may be added to or subtracted
from the actual Lahontan Reservoir
storage level before it is compared to
the monthly storage objective. Thus,
the diversions from the Truckee River,
operation of other facilities (e.g.,
Stampede Reservoir) and decisions re-
lated to Lahontan Reservoir are made
after the efficiency storage adjust-
ments have been made. Operating deci-
sions are made as if the adjusted stor-
age reflected actual conditions.

(1) Efficiency incentive credits. In any
yvear that the District’s actual effi-
ciency exceeds the target efficiency for
the actual headgate delivery, two-
thirds of the resultant savings, in
water, will be credited to the District
as storage in Lahontan. This storage
amount will remain in Lahontan Res-
ervoir as water available to the Dis-
trict to use at its discretion consistent
with Nevada and Federal law. Such
uses may include wetlands (directly or
incidentally), power production, recre-
ation, a hedge against future shortages
or whatever else the District deter-
mines. The storage is credited at the
end of the irrigation season from which
it was earned. This storage ‘‘floats’ on
top of the reservoir so that if it is un-
used it will be spilled first if the res-
ervoir spills. The District may use all
capacity of Lahontan Reservoir not
needed for project purposes to store
credits.

§418.12

(2) Efficiency disincentive debits. In
any year that the District’s actual effi-
ciency falls short of the target appro-
priate to the actual headgate deliv-
eries, then the resultant excess water
that was used is considered borrowed
from the future. Thus it becomes a
storage debit adjustment to the actual
Lahontan Reservoir storage level for
determining all operational decisions.
The debit may accumulate but may not
exceed a maximum as defined in
§418.13(b). The debit must be offset by
an existing incentive credit or, if none
is available, by a subsequent incentive
at a full credit (not a 2/3 credit), or fi-
nally by a restriction of actual
headgate deliveries by the District.
This would only be done prospectively
(a subsequent year) so the District and
the water users can prepare accord-
ingly. Since the debit does not imme-
diately affect other competing uses or
the District (except in a real drought),
it allows for future planning and aver-
aging over time.

(3) Efficiency targets. To determine
the efficiency target, the system deliv-
ery losses were divided into categories
such as seepage, evaporation and oper-
ational losses. The ‘‘reasonable’ level
of savings for each category was then
determined by starting with current
operating experience and applying the
added knowledge from several meas-
ures. Means of achieving the efficiency
targets, including the specific con-
servation measures and amounts, are
identified in the table Possible Water
Conservation Measures for the
Newlands Project. Applicable target ef-
ficiencies will be determined each year
as described in §418.13 (a)(4).

(4) Available conservation measures.
The water conservation measures re-
ferred to in paragraph (c)(3) of this sec-
tion and others currently available to
the District are listed in the following
table. The table has been revised based
upon the Bureau of Reclamation’s
Final Report to Congress of the
Newlands Project Efficiency Study,
1994.
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PosSIBLE WATER CONSERVATION MEASURES FOR THE NEWLANDS PROJECT

Expected sav-
Conservation measures’ f'ggf (IRFE;C;)Z} Notes
year2
1. Water ordering 1,000 Require 48-hour advance notice.
2. Adjust Lahontan Dam releases frequently +43 Match releases to demand with daily adjustments.
3. Increase accuracy of delivery records and | 12,000 Account for deliveries to nearest cfs and to nearest minute.
measurement devices
4. Change operation of regulating reservoirs 2774 Eliminate use of all or parts of regulating reservoirs; drain at
end of season.
5. Shorten irrigation season 4,000 Reduce by 2 weeks.
6. Control delivery system ++ Eliminate spills, better scheduling, grouping deliveries.
7. System improvements ?? O&M activity: repair leaky gates, reshape canals, improve
measuring devices.
8. Dike off 2/3 S-Line Reservoir 2,720 500 ft. dike; (5" evaporation, 0.75” seepage).
9. Dike off south half of Harmon Reservoir 2,130 5,000 ft. dike; large savings considering canal losses (5’ evap.,
1.8’ seepage).
10. Dike off west half of Sheckler Reservoir 2,400 6,000 ft. dike.
11. Eliminate use of Sheckler Reservoir 4,000 Use for Lahontan spill capture only; restore 200 ft. of E-Canal;
A-Canal is OK.
12. Line 20 miles of Truckee Canal® 20,000 Reduces O&M.
13. Line large canals 26,100-31,000 | Line large net losers first.
14. Line regulatory reservoirs 2.3 AF/acre
15. Reuse drain water for irrigation 7,100 Assuming blended water quality would be adequate
16. Ditch rider training each year ??
17. Canal automation ?? Reduced canal fluctuations.
18. Community rotation system ?? Grouping deliveries by area.
19. Reclamation Reform Act water conserva- | ?? District implementation of water conservation plan.
tion plan:
a. Weed and phreatophyte control
b. Fix gate leaks
c. Water measurement
d. Automation
e. Communication
20. Pumps and wells for small diverters 400
21. Water pricing by amount used ++ Incurs administrative costs to implement.
22. Incentive programs ?? For District personnel and/or water users.
23. Drain canals 1,065 At the end of each irrigation season.
24. Acquire parcels with inefficient delivery® 22,280 Acquire and retire water rights from irrigated acreage with par-
ticularly inefficient delivery. Lesser savings from transferring
water rights to lands with more efficient delivery.

1The first seven measures were considered in developing the water budget in Table 1 for the 1988 OCAP. Additional meas-
ures could be implemented by the District to help achieve efficiency requirements.
2Water savings have been updated in accordance with Bureau of Reclamation’s Report to Congress on Newlands Project Effi-

ciency, April 1994.

3++ indicates a positive number for savings but not quantifiable at this time.

4?7 indicates uncertainty as to savings.

5This measure was included in the 1988 OCAP and effects overall Project efficiency; it is recognized that savings from this

measure are not accounted for in the OCAP.

Sldentified in the 1994 BOR Efficiency Study: 31 Corporation, below Sagouspe Dam, and N Canal.

(5) The measures in paragraph (c)(4)
of this section are discretionary
choices for the District. The range of
measures available to the District pro-
vides a level of assurance that the tar-
get efficiency is reasonably achievable.
The resultant efficiency targets were
also compared to the range of effi-
ciencies actually experienced by other
irrigation systems that were consid-
ered comparable in order to provide a
further check on ‘‘reasonable.”” Most of
the delivery losses are relatively con-
stant regardless of the amount of deliv-
eries. The efficiency will necessarily

vary with the amount of headgate de-
liveries.

(6) The target efficiency for any an-
nual valid headgate delivery can be de-
rived from the table in Appendix A to
this part.

§418.13 Maximum allowable limits.

(a) Mazximum allowable diversions. (1) A
provisional water budget in the
Newlands Project Water Budget table
must be recalculated for each irriga-
tion season to reflect anticipated
water-righted acres to be irrigated. At
the start of the irrigation season, the
maximum allowable diversion (MAD)
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for each year must be determined by
revising the first 10 lines of the
Newlands Project Water Budget table
based on acres of eligible land antici-
pated to actually be irrigated in that
year (§418.9(a)) and the water duties for

NEWLANDS PROJECT WATER BUDGET

§418.13

those lands (§418.10 ). At the end of the
irrigation season, the required target
efficiency must be recalculated for the
irrigation season based on the actual
irrigated acres and percent use of
headgate entitlements.

Line 1988 OCAP', 1988 OCAP, 1988 0CAP, 1995
Base 1992 1992 wio Example
Assumptions Additional
Acres
1 Irrigated Acreage (acres) 60,900 64,850 61,630 59,075
2 Maximum Headgate
Entitlement ? 226,450 237,485 226,555 206,230
Distribution System Losses
Evaporation:
3 Canals/Laterals 6,000 6,200 6,000 5,838
4 Regulatory Reservoirs 15,000 7,500 7,500 7,500
Seepage:
5 Canals/Laterals 50,000 51,000 48,500 46,481
6 Regulatory Reservoirs 7,000 4,000 4,000 4,000
7 Operational Losses 87,980 40,800 39,400 38,270
8 TOTAL LOSSES * 165,980 109,500 105,400 102,089
9 Max. Allowable Diversion* 392,430 346,985 331,955 308,319
(MAD)
10 Projected Efficiency (%) * 58.4 68.4 68.2 66.9
Assuming 100% Water Use
11 Expected Headgate 20,930 23,700 22,700 13,611
Entitlement Unused®
12 Diversion Reduction for 25,430 26,500 25,400 15,279
Unused Water’
13 Expected Irrigation 367,000 320,485 306,555 293,040
Diversions®
14 Expected Efficiency (%) ° 56.0 66.7 66.5 65.7 1
1. All values are in acre-feet except where noted. The first 3 columns of numbers come from the 1988 OCAP, Table 1.

2. Derived by multiplying the acreage by the appropriate water duty.
3. In deriving the 1988 OCAP water budget, it was recognized that the District had reduced losses by 7,400 acre-feet prior

to 1988.

4. Maximum Headgate Entitlement (line 2) plus Total Losses (line 8).

5. Maximum Headgate Entitlement (line 2) divided by Maximum Allowable Diversion (line 9) multiplied by 100.

6. Water delivery records show that, historically, lands have been irrigated with less than their full entitlement. In the
1988 OCAP base, the unused portion of the entitlement was assumed to be approximately 9 percent; in the 1988 OCAP

10 percent; in the 1995 example 6.6 percent.

7. Unused Water (line 11) plus a proportional share of Operational Loss (line 7).
8. Maximum Allowable Diversion (line 9) minus Diversion Reduction (line 12).
9. Maximum Headgate Entitlement (line 2) minus Unused Water (line 11) divided by Expected Irrigation Diversion (line

13) multiplied by 100.

(2) The MAD will be calculated annu-
ally to ensure an adequate water sup-
ply for all water right holders whose
water use complies with their decreed
entitlement and this part. The MAD is
the maximum amount of water per-
mitted to be diverted for irrigation use

Expected efficiency at 93.4 percent use of headgate entitlement; other entries based on 90 percent.

on the Project in that year. It is cal-
culated to ensure full entitlements can
be provided, but is expected to signifi-
cantly exceed Project requirements.
The MAD will be established by the Bu-
reau at least 2 weeks before the start of
each irrigation season. All releases of
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water from Lahontan Reservoir and di-
versions from the Truckee Canal (in-
cluding any diversions from the Truck-
ee Canal to Rock Dam Ditch) must be
charged to the MAD except as provided
in §§418.23 and 418.35 of this part.

(3) On the basis of the methodology
adopted in this part (i.e., actual irri-
gated acres multiplied by appropriate
water duties divided by established
project efficiency) an example of the
MAD calculated for the projected irri-
gated acreage as shown in the
Newlands Project Water Budget table
would be 308,319 acre-feet for the 1995
Example. The sample MAD corresponds
to a system efficiency for full deliv-
eries at 66.9 percent for 1995 actual
acres. Target efficiencies must be
based on the percentage of maximum
headgate entitlement delivered and not
on the percent of water supply avail-
able.

(4) The table Expected Project Dis-
tribution System Efficiency shows the
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target efficiencies which will be used
over the range of irrigated acreage and
percent use of entitlement expected in
the future. At the beginning of the irri-
gation season, the target efficiencies
from the Expected Project Distribution
System Efficiency table used to cal-
culate the MAD will be based on the
expected irrigated acreage and ex-
pected percent use of entitlement. At
the end of the irrigation season, the ac-
tual acreage irrigated and actual per-
cent use of entitlement will be used to
determine the required efficiency from
the Expected Project Distribution Sys-
tem Efficiency. The target efficiencies
are read directly from the table if the
acreage and use of entitlement values
are shown, otherwise the target effi-
ciency must be extrapolated from the
table or calculated using the Efficiency
Equation. Appendix A of this part
shows the calculations used to derive
the Efficiency HEquation and the effi-
ciency targets.
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concerning transfers of Project water

(5) Adjustments in the MAD must be
made by the Bureau each year based on

rights, using the methodology estab-

lished in this section.

changes in irrigated eligible land from
the prior year and subsequent decisions
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(6) If the MAD for a given year will
not meet the water delivery require-
ments for the eligible land to be irri-
gated due to weather conditions, canal
breaks, or some other unusual or un-
foreseen condition, the District must
ask the Bureau for additional water.

(i) The District’s request must in-
clude a written statement containing a
detailed explanation of the reasons for
the request.

(ii) The Bureau must promptly re-
view the request and after consultation
with the Federal Water Master and
other interested parties, will determine
if the request or any portion of it
should be approved. The Bureau will
make reasonable adjustments for un-
foreseen causes or events but will not
make adjustments to accommodate
waste or Project inefficiency or other
uses of water not in accordance with
this part or with State and Federal
law.

(iii) The Bureau will then notify the
District of its determination. If the
District does not agree with the Bu-
reau’s decision, it may seek judicial re-
view. The Bureau and the District will
seek to expedite the court proceeding
in order to minimize any potential ad-
verse effects.

(b) Maximum allowable efficiency debits
(MED). The debits in Lahontan Res-
ervoir storage from the District’s ac-
tual conveyance efficiency not achiev-
ing the target efficiency can accumu-
late over time. If these amounts of bor-
rowed storage get too large they may
not be offset later by increased effi-
ciencies and may severely affect the
District’s water users by imposing an
added ‘‘drought” on top of a real one.
Therefore, the maximum efficiency
debit cushion is set at 26,000 acre-feet.
However, unlike the MAD, it only ap-
plies to the subsequent year’s oper-
ation. The MED is approximately 9 per-
cent of the headgate entitlements.

MONITORING DIVERSIONS

§418.14 Recordkeeping requirements.

(a) By the end of each month, the
District must submit to the Bureau’s
Lahontan Area Office reports for the
previous month which document
monthly inflow and outflow in acre-
feet from the Truckee and Carson divi-
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sions of the Project for that month.
Reports must include any data the Bu-
reau may reasonably require to mon-
itor compliance with this part.

(b) Accounting for farm headgate de-
liveries must be based on the amount
of water actually delivered to the
water user. Project operations must
provide for the amount of water or-
dered and the distribution system
losses.

(c) The District must keep records of
all domestic and other water uses
showing the purpose and amount of
water usage for each entity. The Dis-
trict must make the records available
for review by the Bureau upon request.
The Bureau may audit all records kept
by the District.

§418.15 Operations monitoring.

(a) The Bureau will work with the
District to monitor Project operations
and will perform field inspections of
water distribution during the irriga-
tion season.

(1) Staff members of the Bureau’s
Lahontan Area Office and the District
will meet as often as necessary during
the irrigation season after each water
distribution report has been prepared
to examine the amounts of water used
to that point in the season.

(2) On the basis of the information
obtained from field observations, water
use records, and consultations with
District staff, the Bureau will deter-
mine at monthly intervals whether the
rate of diversion is consistent with this
part for that year.

(3) The District will be informed in
writing of suggested adjustments that
may be made in management of diver-
sions and releases as necessary to
achieve target efficiencies and stay
within the MAD.

(b) Project operations will be mon-
itored in part by measuring flows at
key locations. Specifically, Project di-
versions (used in the calculations
under §418.18 below) will be determined
by:

(1) Adding flows measured at:

(i) Truckee Canal near Wadsworth—
U.S. Geological Survey (USGS) gauge
number 10351300;

(ii) Carson River below Lahontan
Dam—USGS gauge number 10312150;
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(iii) Rock Dam Ditch near the end of
the concrete lining; and

(2) Subtracting:

(i) Flows measured at the Truckee
Canal near Hazen—USGS gauge num-
ber 10351400;

(ii) The Carson River at Tarzyn Road
near Fallon (below Sagouspe Dam) for
satisfying water rights outside of the
Project boundaries as described in
§418.25, USGS gauge number 10312275;

(iii) Estimated losses in the Truckee
Canal; and

(iv) Spills, precautionary drawdown,
and incentive water released at
Lahontan Dam under §§418.24 and
418.36.

OPERATIONS AND MANAGEMENT

§418.16 Using water for power genera-
tion.

All use of Project water for power
generation must be incidental to re-
leases charged against Project diver-
sions, precautionary drawdown, incen-
tive water (§418.35 ), or spills.

§418.17 Truckee and Carson River
water use.

Project water must be managed to
make maximum use of Carson River
water and to minimize diversions of
Truckee River water through the
Truckee Canal. This will make avail-
able as much Truckee River water as
possible for use in the lower Truckee
River and Pyramid Lake.

§418.18

(a) Diversions of Truckee River water
at Derby Dam must be managed to
maintain minimum terminal flow to
Lahontan Reservoir or the Carson
River except where this part specifi-
cally permits diversions.

(b) Diversions to the Truckee Canal
must be managed to achieve an average
terminal flow of 20 cfs or less during
times when diversions to Lahontan
Reservoir are not allowed (the flows
must be averaged over the total time
diversions are not allowed in that cal-
endar year; i.e., if flows are not allowed
in July and August and then are al-
lowed in September then not allowed in
October and November, the average
flow will be averaged over the four

Diversions at Derby Dam.

§418.20

months of July, August, October, and
November).

(c) The Bureau will work coopera-
tively with the District on monitoring
the flows at the USGS gage on the
Truckee Canal near Hazen to deter-
mine if and when flows are in excess of
those needed in accord with this part
and bringing the flows back into com-
pliance when excessive.

(d) Increases in canal diversions
which would reduce Truckee River
flows below Derby Dam by more than
20 percent in a 24-hour period will not
be allowed when Truckee River flow, as
measured by the gauge below Derby
Dam, is less than or equal to 100 cfs.

(e) Diversions to the Truckee Canal
will be coordinated with releases from
Stampede Reservoir and other res-
ervoirs, in cooperation with the Fed-
eral Water Master, to minimize fluc-
tuations in the Truckee River below
Derby Dam in order to meet annual
flow regimes established by the United
States Fish and Wildlife Service for
listed species in the lower Truckee
River.

§418.19 Diversions from the Truckee
River to the Truckee Division.

Sufficient water, if available, will be
diverted from the Truckee River
through the Truckee Canal to meet the
direct irrigation, domestic and other
entitlements of the Truckee Division.

§418.20 Diversions from the Truckee
River to Lahontan Reservoir, Janu-
ary through June.

(a) Truckee River diversions through
the Truckee Canal will be made to
meet Lahontan Reservoir end-of-month
storage objectives for the months of
January through June. The current
month storage objective will be based,
in part, on the monthly Natural Re-
sources Comnservation Service (NRCS)
April through July runoff forecast for
the Carson River near Fort Churchill.
The forecast will be used to determine
the target storage for Lahontan Res-
ervoir and anticipated diversion re-
quirements for the Carson Division.
The Bureau, in consultation with the
District, Federal Water Master, Fish
and Wildlife Service, the Pyramid Lake
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Paiute Tribe, and other affected par-
ties, will determine the exceedance lev-
els and predicted Carson River inflows
based on the reliability of the NRCS
forecast and other available informa-
tion such as river forecasts from other
sources. The end-of-month storage ob-
jectives may be adjusted any time dur-
ing the month as new forecasts or
other information become available.

(b) The January through June stor-
age objective will be calculated using
the following formula:
LSOCM=TSM/J - (C1* AJ)+L+(C2* CDT)
Where:

(1) LSOCM=current end-of-month storage ob-
jectives for Lahontan Reservoir.
(2) TSM/J=current end-of-month May/June

Lahontan Reservoir target storage.

(3) C1* AJ=forecasted Carson River inflow for
the period from the end of the current
month through May or June, with AJ
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being the Bureau’s April through July run-
off forecast for the Carson River at Fort
Churchill and C1 being an adjustment coef-
ficient.

(4) L=an average Lahontan Reservoir seepage
and evaporation loss from the end of the
current month through May or June.

(5) C2* CDT=projected Carson Division de-
mand from the end of the current month
through May or June, with CDT being the
total Carson Division diversion require-
ment (based on eligible acres anticipated
to be irrigated times the appropriate duty
times a 95 percent usage rate), and C2
being the estimate of the portion of the
total diversion requirement to be delivered
during this period.

(6) Values for TSM/J will vary with the Car-
son Division water demand as shown in
§418.22 and the Adjustments to Lahontan
Reservoir Storage Targets table. Values
Cl, LL and C2 are defined in the following
table along with an example of TSM/J for
Carson River water demand of 271,000 acre-
feet.

MONTHLY VALUES FOR LAHONTAN STORAGE COMPUTATIONS

January February March April May June
TSMA ... 174.0 174.0 174.0 174.0 174.0 190.0
C1/MAY ... 0.863 0.734 0.591 0.394
C1/JUNE 1.190 1.061 0.918 0.721 0.327
L/MAY ..... 13.9 125 9.9 71
L/JUNE .. JES RN 18.2 16.8 14.2 11.4 4.3
C2/MAY ... 0.30 0.30 0.28 0.18
C2/JUNE 0.47 0.47 0.45 0.35 0.17

(c) The Lahontan Reservoir storage
objective for each month is contained
in the following table.

LAHONTAN RESERVOIR STORAGE OBJECTIVES

Period Monthly storage objective

January through April | Lowest of the May calculation, the
June calculation, or full reservoir.
Lower of the June calculation or full

reservoir.

June storage target.

June ...

(d) Once the monthly Lahontan Res-
ervoir storage objective has been deter-
mined, the monthly diversion to the
Project from the Truckee River will be
based upon water availability and
Project demand as expressed in the fol-
lowing relationship:

TRD=TDD+ TCL+CDD+LRL+
LSOCM—-ALRS—-CRI
Where:

(1) TRD=current month Truckee River diver-
sion in acre-feet to the Project.

(2) TDD=current month Truckee Division de-
mand.

(3) TCL = current month Truckee Canal con-
veyance loss.

(4) CDD = current month Carson Division de-
mand.

(5) LRL = current month Lahontan Reservoir
seepage and evaporation losses.

(6) LSOCM = current month end-of-month
storage objective for Lahontan Reservoir.
(7) ALRS = current month beginning-of-
month storage in Lahontan Reservoir. (In-
cludes accumulated Stampede credit de-
scribed below and further adjusted for the
net efficiency penalty or efficiency credit

described in §§418.12, 418.36, and 418.37).

(8) CRI = current month anticipated Carson
River inflow to Lahontan Reservoir (as de-
termined by Reclamation in consultation
with other interested parties).

(e) The following procedure is in-
tended to ensure that monthly storage
objectives are not exceeded. It may be
implemented only if the following con-
ditions are met:

634



Bureau of Reclamation, Interior

(1) Diversions from the Truckee
River are required to achieve the cur-
rent month Lahontan Reservoir stor-
age objective (LSOCM);

(2) Truckee River runoff above Derby
Dam is available for diversion to
Lahontan Reservoir;

(3) Sufficient Stampede Reservoir
storage capacity is available.

(f) The Bureau, in consultation with
the Federal Water Master, the District,
Fish and Wildlife Service, the Bureau
of Indian Affairs, and the Pyramid
Lake Paiute Tribe will determine
whether the calculated current month
Truckee River diversion to Lahontan
Reservoir (TRD-TDD-TCL) may be re-
duced during that month and the
amount of reduction credit stored in
Stampede Reservoir.

(1) Reductions in diversions may
begin in November and continue until
the end of June.

(2) Reductions in diversions to
Lahontan Reservoir with credit storage
in Stampede Reservoir may be imple-
mented to the extent that:

(i) The reduction is in lieu of a sched-
uled release from Stampede Reservoir
for the purpose of supplementing flows
to Pyramid Lake; and/or

(i1) Water is captured in Stampede
Reservoir that is scheduled to be
passed through and diverted to the
Truckee Canal.

(3) The Fish and Wildlife Service
must approve any proposal to reduce
diversions to Lahontan Reservoir for
Newlands Project credit purposes with-
out a comparable reduction in release
from Stampede Reservoir or any con-
version of Stampede Reservoir project
water to Newlands Project credit
water.

(4) The diversion to Lahontan Res-
ervoir may be adjusted any time during
the month as revised runoff forecasts
become available. The accumulated
credit will be added to current
Lahontan Reservoir storage (ALRS) in
calculating TRD. If the sum of accumu-
lated credit and Lahontan Reservoir
storage exceeds 295,000 acre-feet, credit
will be reduced by the amount in ex-
cess of 295,000 acre-feet. Credit will also
be reduced by the amount of pre-
cautionary drawdown or spills in that
month. If the end-of-month storage in
Lahontan Reservoir plus the accumu-

§418.20

lated credit in Stampede Reservoir at
the end of June exceeds the end-of-
month storage objective for Lahontan,
the credit will be reduced by the
amount exceeding the end-of-month
storage objective.

(5) Following consultation with the
District, the Federal Water Master,
and other interested parties as appro-
priate, the Bureau will release credit
water as needed for Project purposes
from July 1 through the end of the irri-
gation season in which the credit ac-
crues with timing priority given to
meeting current year Project irriga-
tion demands.

(6) Conveyance of credit water in the
Truckee Canal must be in addition to
regularly scheduled diversions for the
Project and will be measured at the
USGS gauge number 10351300 near
Wadsworth.

(7) Newlands credit water in Stam-
pede Reservoir storage will be subject
to spill and will not carry over to sub-
sequent years. Newlands credit water
in Stampede can be exchanged to other
reservoirs and retain its priority. The
credit must be reduced to the extent
that Lahontan Reservoir storage plus
accumulated credit at the end of the
previous month exceeds the storage ob-
jectives for that month. If Newlands
credit water is spilled, it may be di-
verted to Lahontan Reservoir subject
to applicable storage targets.

(i) The Bureau, in consultation with
the District, the Federal Water Master,
and other interested parties, may re-
lease Newlands Project credit water be-
fore July 1.

(ii) If any Newlands credit water re-
mains in Stampede Reservoir storage
after the end of the current irrigation
season in which it accumulated, it will
convert to water for cui-ui recovery
and will no longer be available for
Newlands credit water.

(iii) Newlands credit water stored in
Stampede Reservoir will be available
for use only on the Carson Division of
the Newlands Project.

(g) Subject to the provisions of
§418.20 (b), LSOCM may be adjusted as
frequently as necessary when new in-
formation indicates the need and diver-
sions from the Truckee River to the
Truckee Canal must be adjusted daily
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or otherwise as frequently as necessary
to meet the monthly storage objective.

§418.21 Diversion of Truckee River
water to Lahontan Reservoir, July
through December.

Truckee River diversions through the
Truckee Canal to Lahontan Reservoir
from July through December must be
made only in accordance with the Ad-
justments to Lahontan Reservoir Stor-
age Targets table and §418.22. Diver-
sions shall be started to achieve the
end-of-month storage targets listed in
the table in §418.22 and will be discon-
tinued when storage is forecast to meet
or exceed the end-of-month storage tar-
gets at the end of the month. Diver-
sions may be adjusted any time during
the month as conditions warrant (i.e.,
new forecasts, information from other
forecasts becoming available, or any
other new information that may im-
pact stream forecasts).

§418.22 Future adjustments to
Lahontan Reservoir storage targets.

(a) The Lahontan Reservoir storage
targets must be adjusted to accommo-
date changes in water demand in the
Carson Division. Using the information
reported by the District by March 1 of
each year on eligible land expected to
be irrigated and end-of-year data on el-
igible land actually irrigated
(§418.9(b)), the Bureau will determine if
the Lahontan Reservoir storage targets
need to be changed. If no change is
needed, the storage targets currently
in effect will remain in effect.

(1) Only the actual water demand re-
ported for full water years (100 percent
water supply) will be considered. Tar-
gets will not be changed based on water
demand reported for less than full
water years.

(2) All changes in storage targets
must start on October 1 of any year. If
information provided by March 1 and
other available information indicates
that the Lahontan Reservoir storage
targets must be changed, the new set of
storage targets must be applied start-
ing October 1 of the same year and re-
main in effect until changed according
to this section.

43 CFR, Subtitle B, Ch. | (10-1-11 Edition)

(b) All changes to storage targets
will be made according to the table in
this section. The table of storage tar-
gets has been developed to provide a
consistent Project water supply over a
range of demands.

(1) A storage target adjustment must
be made in increments of thousands of
acre-feet for the change as indicated in
the column listing Carson Division De-
mand and the complete set of monthly
targets must be applied.

(2) If the change in reported water de-
mand is above or below the values in
the table of storage targets, the adjust-
ment to the storage targets can be cal-
culated. The calculated adjustment is
the number that would appear in the
column Target Adjustment in the
table. The calculated Target Adjust-
ment is then added or subtracted to the
base storage target for each month.
Target Adjustments must be made in
whole increments of 1,000 acre-feet and
calculated values will be rounded to
the nearest 1,000 acre-feet.

(i) For demands greater than those
set forth on the table, the formula for
the Target Adjustment is: Target Ad-
justment = 0.00208 (Demand in acre-
feet—271,000 acre-feet). For example, if
water demand increased to 292,635 acre-
feet per year, the Target Adjustment
calculation would be =
0.00208%x(292,5635—271,000). The result
would be a Target Adjustment of 45 or
45,000 acre-feet. This would be added to
the base monthly storage target values
so, the January-May target would be
219,000 acre-feet, June would be 235,000
acre-feet, and so on.

(ii) For demands less than those set
forth on the table, the formula for the
Target Adjustment is: Target Adjust-
ment = 0.00174 (Demand in acre-feet—
271,000 acre-feet). For example, if water
demand decreased to 248,011 acre-feet
per year, the Target Adjustment cal-
culation would be =
0.00174x(248,011—-271,000). The result
would be a Target Adjustment of —40
or —40,000 acre-feet. This would be sub-
tracted from the base monthly storage
target values so, the January-May tar-
get would be 134,000 acre-feet, June
would be 150,000 acre-feet, and so on.
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ADJUSTMENTS TO LAHONTAN RESERVOIR STORAGE TARGETS

§418.22

Increase in Storage Targets for Carson Division Diversion Demand Greater than 271,000 acre-feet
Target Carson
Adjust- | Division | Jan-May June July Aug Sep Oct Nov Dec
ment Demand

0 271.0 174 190 160 100 64 52 74 101
1 271.5 175 191 161 101 65 53 75 102
2 272.0 176 192 162 102 66 54 76 103
3 272.4 177 193 163 103 67 55 77 104
4 272.9 178 194 164 104 68 56 78 105
5 273.4 179 195 165 105 69 57 79 106
6 273.9 180 196 166 106 70 58 80 107
7 274.4 181 197 167 107 71 59 81 108
8 274.8 182 198 168 108 72 60 82 109
9 275.3 183 199 169 109 73 61 83 110
10 275.8 184 200 170 110 74 62 84 111
11 276.3 185 201 171 111 75 63 85 112
12 276.8 186 202 172 112 76 64 86 113
13 277.3 187 203 173 113 77 65 87 114
14 277.7 188 204 174 114 78 66 88 115
15 278.2 189 205 175 115 79 67 89 116
16 278.7 190 206 176 116 80 68 90 117
17 279.2 191 207 177 117 81 69 91 118
18 279.7 192 208 178 118 82 70 92 119
19 280.1 193 209 179 119 83 71 93 120
20 280.6 194 210 180 120 84 72 94 121
21 281.1 195 211 181 121 85 73 95 122
22 281.6 196 212 182 122 86 74 96 123
23 282.1 197 213 183 123 87 75 97 124
24 282.5 198 214 184 124 88 76 98 125
25 283.0 199 215 185 125 89 77 99 126
26 283.5 200 216 186 126 90 78 100 127
27 284.0 201 217 187 127 91 79 101 128
28 284.5 202 218 188 128 92 80 102 129
29 284.9 203 219 189 129 93 81 103 130
30 285.4 204 220 190 130 94 82 104 131
31 285.9 205 221 191 131 95 83 105 132
32 286.4 206 222 192 132 96 84 106 133
33 286.9 207 223 193 133 97 85 107 134
34 287.3 208 224 194 134 98 86 108 135
35 287.8 209 225 195 135 99 87 109 136
36 288.3 210 226 196 136 100 88 110 137
37 288.8 211 227 197 137 101 89 111 138
38 289.3 212 228 198 138 102 90 112 139
39 289.8 213 229 199 139 103 91 113 140
40 290.2 214 230 200 140 104 92 114 141
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Decrease in Storage Targets for Carson Division Diversion Demand Less than 271,000 acre-feet
Target Carson
Adjust- | Division | Jan-May June July Aug Sep Oct Nov Dec
ment Demand
0 271.0 174 190 160 100 64 52 74 101
-1 270.4 173 189 159 99 63 51 73 100
-2 269.9 172 188 158 98 62 50 72 99
-3 269.3 171 187 157 97 61 49 71 98
-4 268.7 170 186 156 96 60 48 70 97
-5 268.1 169 185 155 95 59 47 69 96
-6 267.6 168 184 154 94 58 46 68 95
-7 267.0 167 183 153 93 57 45 67 94
-8 266.4 166 182 152 92 56 44 66 93
-9 265.8 165 181 151 91 55 43 65 92
-10 265.3 164 180 150 90 54 42 64 91
-11 264.7 163 179 149 89 53 41 63 90
-12 264.1 162 178 148 88 52 40 62 89
-13 263.5 161 177 147 87 51 39 61 88
-14 263.0 160 176 146 86 50 38 60 87
-15 262.4 159 175 145 85 49 37 59 86
-16 261.8 158 174 144 84 48 36 58 85
-17 261.2 157 173 143 83 47 35 57 84
-18 260.7 156 172 142 82 46 34 56 83
-19 260.1 155 171 141 81 45 33 55 82
-20 259.5 154 170 140 80 44 32 54 81
21 258.9 153 169 139 79 43 31 53 80
-22 258.4 152 168 138 78 42 30 52 79
-23 257.8 151 167 137 77 41 29 51 78
-24 257.2 150 166 136 76 40 28 50 77
-25 256.6 149 165 135 75 39 27 49 76
-26 256.1 148 164 134 74 38 26 48 75
-27 255.5 147 163 133 73 37 25 47 74
-28 254.9 146 162 132 72 36 24 46 73
-29 254.3 145 161 131 71 35 23 45 72
-30 253.8 144 160 130 70 34 22 44 71
-31 253.2 143 159 129 69 33 21 43 70
-32 252.6 142 158 128 68 32 20 42 69
-33 252.0 141 157 127 67 31 19 41 68
-34 251.5 140 156 126 66 30 18 40 67
-35 250.9 139 155 125 65 29 17 39 66
-36 250.3 138 154 124 64 28 16 38 65
-37 249.7 137 153 123 63 27 15 37 64

§418.23 Diversion of Rock Dam Ditch
water.

Project water may be diverted di-
rectly to Rock Dam Ditch from the
Truckee Canal only when diversions
cannot be made from the outlet works
of Lahontan Reservoir. Such diversions
will require the prior written approval

of the Bureau and be used in calcu-
lating Project diversions.

§418.24 Precautionary drawdown and
spills from Lahontan Reservoir.

(a) Even though flood control is not a
specifically authorized purpose of the
Project, at the request of the District
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and in consultation with other inter-
ested parties and the approval of the
Bureau, precautionary drawdown of
Lahontan Reservoir may be made to
limit potential flood damage along the
Carson River. The Bureau will develop
criteria for precautionary drawdown in
consultation with the District and
other interested parties.

(1) The drawdown must be scheduled
sufficiently in advance and at such a
rate of flow in order to divert as much
water as possible into the Project irri-
gation system for delivery to eligible
land or storage in reregulating res-
ervoirs for later use on eligible land.

(2) During periods of precautionary
drawdown, or when water is spilled
from Lahontan Reservoir, Project di-
versions will be determined by com-
parison with other years’ data and nor-
malized by comparison of differences in
climatological data. The Bureau will
estimate the normalization in con-
sultation with the District and other
interested parties.

(3) Spills from Lahontan Reservoir
and precautionary drawdown of the
reservoir to create space for storing
flood waters from the Carson River
Basin that are in excess of the normal-
ized diversions will not be used in cal-
culating Project diversions.

(4) Water captured in Project facili-
ties as a result of a precautionary
drawdown or spill will not be counted
as storage in Lahontan Reservoir for
the purpose of calculating Truckee
River Diversions. Such water will not
be counted as diversions to the Project
unless such water is beneficially ap-
plied as described in (a)(5) of this sec-
tion.

5) Water from precautionary
drawdowns or spills that is captured in
Project facilities must be used to the
maximum extent possible, and counted
as deliveries to eligible lands in the
year of the drawdown. If all the draw-
down water captured in Project facili-
ties cannot be used in the year of cap-
ture for delivery to eligible lands, then
that water must be delivered to eligi-
ble lands in subsequent years to the
maximum extent possible and counted
against the water users’ annual alloca-
tion.

(b) If a precautionary drawdown in
one month results in a failure to meet

§418.27

the Lahontan Reservoir storage objec-
tive for that month, the storage objec-
tive in subsequent months will be re-
duced by one-half of the difference be-
tween that month’s storage objective
and actual end-of-month storage. The
Bureau is not liable for any damage or
water shortage resulting from a pre-
cautionary drawdown.

§418.25 Water use for other than
Newlands Project purposes.

The District will release sufficient
water to meet the vested water rights
below Sagouspe Dam as specified in the
Alpine decree. These water rights are
usually met by return flows. Releases
for these water rights will in no case
exceed the portion of 1,300 acre-feet per
year not supplied by return flows. This
water must be accounted for at the
USGS gauge number 10312275 (the Car-
son River at Tarzyn Road near Fallon).
Releases for this purpose will not be
considered in determining Project di-
versions since the lands to which the
water is being delivered are not part of
the Project. (See §418.15(b)(2)(ii).) Any
flow past this gage in excess of the
amount specified in this part will be
absorbed by the District as an effi-
ciency loss.

§418.26 Charges for water use.

The District must maintain a financ-
ing and accounting system which pro-
duces revenue sufficient to repay its
operation and maintenance costs and
to discharge any debt to the United
States. The District should give consid-
eration to adopting a system which
provides reasonable financial incen-
tives for the economical and efficient
use of water.

§418.27 Distribution system operation.

(a) The District must permit only its
authorized employees or agents to open
and close individual turnouts and oper-
ate the distribution system facilities.
After obtaining Bureau approval, the
District may appoint agents to operate
individual headgates on a specific lat-
eral if it can be shown that the water
introduced to the lateral by a District
employee is completely scheduled and
can be fully accounted for with a rea-
sonable allowance for seepage and
evaporation losses.
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(b) If agents need to adjust the sched-
uled delivery of water to the lateral to
accommodate variable field conditions,
weather, etc., they must immediately
notify the District so proper adjust-
ments can be made in the distribution
system. Each agent must keep an accu-
rate record of start and stop times for
each delivery and the flow during de-
livery. This record will be given to the
District for proper accounting of water
delivered.

(¢c) The program of using agents to
operate individual headgates will be re-
viewed on a regular basis by the Dis-
trict and the Bureau. If it is found that
problems such as higher than normal
losses, water not accounted for, etc.,
have developed on an individual lat-
eral, the program will be suspended and
the system operated by District em-
ployees until the problems are re-
solved.

ENFORCEMENT

§418.28 Conditions of delivery.

There are four basic elements for en-
forcement with all necessary quan-
tities and review determined in accord-
ance with the relevant sections of this
part.

(a) Valid headgate deliveries. If water
is delivered to ineligible land or in ex-
cess of the appropriate water duty
then:

(1) The District will stop the illegal
delivery immediately;

(2) The District will notify the Bu-
reau of the particulars including the
known or estimated location and
amounts;

(3) The amount will not be included
as a valid headgate delivery for pur-
poses of computing the Project effi-
ciency and resultant incentive credit
or debit to Lahontan storage; and

(4) If the amount applies to a prior
year, then the amount will be treated
directly as a debit to Lahontan storage
in the same manner as an efficiency
debit.

(b) District efficiency. To the extent
that the actual District efficiency de-
termined for an irrigation season is
greater or less than the established
target efficiency, as determined for the
corresponding actual valid headgate
deliveries, then the difference in effi-
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ciency, expressed as a quantity in acre-
feet, may be added to or subtracted
from the actual Lahontan Reservoir
storage level before it is compared to
the monthly storage objective as fol-
lows:

(1) Greater efficiency—Credited to
the District as storage in Lahontan or
subtracted from any accumulated
debit, or two-thirds as storage in
Lahontan for their discretionary use in
accordance with state law.

(2) Less efficient—Debited or added
to Lahontan storage as an adjustment
to the actual storage level.

(c) Maximum Allowable Diversion
(MAD). The MAD must be computed
each year to determine the amount of
water required to enable the delivery of
full entitlements at established Project
efficiencies. Project diversions must
not exceed the MAD. Within the oper-
ating year, the Bureau will notify the
District in writing of any expected im-
minent violations of the MAD. The Dis-
trict will take prompt action to avoid
such violations. The Bureau will exer-
cise reasonable latitude from month to
month to accommodate the District’s
efforts to avoid exceeding the MAD.

(d) Mazximum Efficiency Debit (MED).
If the MED exceeds 26,000 AF at the end
of any given year, the District must
prepare and submit to the Bureau for
review and approval, a plan detailing
the actions the District will take to ei-
ther earn adequate incentive credits or
to restrict deliveries to reduce the
MED to less than 26,000 AF by the end
of the next year. The plan must be sub-
mitted to the Bureau in writing before
the date of March 1 immediately subse-
quent to the exceeding of the MED. If
the District fails to submit an approv-
able plan, Project allocations will be
reduced by an amount equal to the
MED in excess of 26,000 plus 13,000 (one-
half the allowable MED). Nominally
this will mean a forced reduction of ap-
proximately five percent of entitle-
ments. The Bureau will notify the Dis-
trict in writing of the specific alloca-
tion and method of derivation in suffi-
cient time for the District to imple-
ment the allocation. Liabilities arising
from shortages occasioned by operation
of this provision must be the responsi-
bility of the District or individual
water users.
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§418.29 Project management.

In addition to the provisions of
§418.28, if the District is found to be op-
erating Project facilities or any part
thereof in substantial violation of this
part, then, upon the determination by
the Bureau, the Bureau may take over
from the District the care, operation,
maintenance, and management of the
diversion and outlet works (Derby Dam
and Lahontan Dam/Reservoir) or any
or all of the transferred works by giv-
ing written notice to the District of
the determination and its effective
date. Following written notification
from the Bureau, the care, operation,
and maintenance of the works may be
retransferred to the District.

§418.30 Provisions required in future
contracts.

The Bureau must provide in new,
amended, or replacement contracts for
the operation and maintenance of
Project works, for the reservation by
the Secretary of rights and options to
enforce this part.

WATER MANAGEMENT AND
CONSERVATION

§418.31 Conservation measures.

(a) Specific conservation actions will
be needed for the District and its mem-
bers to achieve a reasonable efficiency
of operation as required by this part.
The District is best able to determine
the particular conservation measures
that meet the needs of its water users.
This ensures that the measures reflect
the priorities and collective judgment
of the water users; and will be prac-
tical, understandable and supported.
The District also has the discretion to
make changes in the measures they
adopt as conditions or results dictate.

(b) The District will keep the Bureau
informed of the measures they expect
to utilize during each year. This will
enable the Bureau to stay apprised of
any helpful information that may, in
turn, help the Bureau assist other irri-
gation districts. The Bureau will work
cooperatively in support of the Dis-
trict’s selection of measures and meth-
ods of implementation.

§418.33

§418.32 Cooperative programs.

(a) The Bureau and the District will
work cooperatively to develop a water
management and conservation program
to promote efficient management of
water in the Project. The program will
emphasize developing methods, includ-
ing computerization and automation,
to improve the District’s operations
and procedures for greater water deliv-
ery conservation.

(b) The Bureau will provide technical
assistance to the District and coopera-
tively assist the District in their obli-
gations and efforts to:

(1) Document and evaluate existing
water delivery and measurement prac-
tices:

(2) Implement improvements to these
practices; and

(3) Evaluate and, where practical, im-
plement physical changes to Project
facilities.

IMPLEMENTATION

§418.33 Purpose of the
tion strategy.

implementa-

The intent of the implementation
strategy for this part is to ensure that
the District delivers water within enti-
tlements at a reasonable level of effi-
ciency as a long term average.

(a) The incentives and disincentives
provided in this part are designed to
encourage local officials with respon-
sibilities for Project operations to se-
lect and implement through their dis-
cretionary actions, operating strate-
gies which achieve the principles of
this part.

(b) The specified efficiencies in the
Expected Project Distribution System
Efficiency table (§418.13 (a)(4)) were de-
veloped considering implementation of
reasonable conservation measures, his-
toric project operations, economics,
and environmental effects.

(c) The efficiency target will be used
as a performance standard to establish
at the end of each year on the basis of
actual operations, whether the District
is entitled to a performance bonus in
the form of incentive water or a reduc-
tion in storage for the amount bor-
rowed ahead.
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§418.34 Valid headgate deliveries.

Project water may be delivered to
headgates only as provided in §§418.8
and 418.10. Water delivered to lands
that are not entitled to be irrigated or
not in accord with decreed water duties
is difficult to quantify at best because
it is not typically measured. Since it is
not likely to be a part of the total ac-
tual headgate deliveries, yet is a part
of the total deliveries to the Project, it
will manifest itself directly as a lower
efficiency. Thus, it will either reduce
the District’s incentive credit or in-
crease the storage debit by the amount
improperly diverted. All other users
outside the Project are thereby held
harmless but the District incurs the
consequence. This approach should
eliminate any potential disputes be-
tween the District and the Bureau re-
garding the quantity of water mis-
appropriated.

§418.35 Efficiencies.

The established target efficiencies
under this part are shown in the Ex-
pected Project Distribution System Ef-
ficiency table (§418.13 (a)(4)). The effi-
ciency of the Project will vary with the
amount of entitlement water actually
delivered at the headgates. Since most
of the distribution system losses such
as evaporation and seepage do not
change significantly with the amount
of water delivered (i.e., these losses are
principally a function of water surface
area and the wetted perimeter of the
canals), the Project efficiency require-
ment is higher as the percent of enti-
tlement water actually delivered at the
headgates increases. The actual effi-
ciency is calculated each year after the
close of the irrigation season based on
actual measured amounts. The applica-
tion of any adjustments to Lahontan
Reservoir storage or Truckee River di-
versions resulting from the efficiency
is always prospective.

§418.36 Incentives for additional long
term conservation.

(a) As an incentive for the District to
increase the efficiency of the delivery
system beyond the expected efficiency
of 65.7 percent (66.9 percent with full
delivery) as shown in the Newlands
Project Water Budget table, 1995 Exam-
ple, the District will be allowed to

43 CFR, Subtitle B, Ch. | (10-1-11 Edition)

store and use the Carson River portion
of the saved water at its discretion, in
accordance with Nevada State Law and
this part.

(1) If the District is able to exceed its
expected efficiency, the District may
store in Lahontan Reservoir two-thirds
(2/3) of the additional water saved. (The
remaining one-third (1/3) of the water
saved will remain in the Truckee River
through reduced diversions to
Lahontan Reservoir). This water will
be considered incentive water saved
from the Carson River and will not be
counted as storage in determining di-
versions from the Truckee River or
computing the target storage levels for
Lahontan Reservoir under this part.

(2) For purposes of this part, incen-
tive water is no longer considered
Project water. The District may use
the water for any purpose (e.g., wet-
lands, storage for recreation, power
generation, shortage reduction) that is
consistent with Nevada State Law and
Federal Law. The water will be man-
aged under the District’s discretion
and may be stored in Lahontan Res-
ervoir until needed subject to the limi-
tations in (a)(3) of this section.

(3) The amount of incentive water
stored in Lahontan Reservoir will be
reduced under the following conditions:

(i) There is a deficit created and re-
maining in Lahontan Reservoir from
operations penalties in a prior year;

(ii) The District releases the water
from the reservoir for its designated
use;

(iii) During a spill of the reservoir,
the amount of incentive water must be
reduced by the amount of spill; and

(iv) At the discretion of the District,
incentive water may be used to offset
the precautionary drawdown adjust-
ment to the Lahontan storage objec-
tive.

(v) At the end of each year, the
amount of incentive water will be re-
duced by the incremental amount of
evaporation which occurs as a result of
the increased surface area of the res-
ervoir due to the additional storage.
The evaporation rate used will be ei-
ther the net evaporation measured or
the net historical average after precipi-
tation is taken into account. The
method of calculation will be agreed to
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by the District and the Bureau in ad-
vance of any storage credit.
(b) An example of this concept is:

Example: Incentive Operation—(1) At the end
of the 1996 irrigation season, the Bureau and
the District audit the District’s water records for
1996. The District’s water delivery records show
that 194,703 acre-feet of water were delivered to
farm headgates. On the basis of their irrigated
acreage that year (59,075) the farm headgate en-
titlement would have been 216,337 acre-feet. On
the basis of 90 percent deliveries for 59,075 acres
(194,203 divided by 216,337 = 0.90) the established
Project efficiency requirement was 65.1 percent.
(2) On the basis of the established Project ef-
ficiency (66.1 percent), the Project diversion
required to make the headgate deliveries
would be expected to be 291,909 acre-feet
(194,703 divided by 0.651 = 291,909). An exam-
ination of Project records reveals that the
District only diverted 286,328 acre-feet which
demonstrated actual Project efficiency was
68 percent and exceeded requirements of this
part.

(3) The 5,681 acre-feet of savings (291,909-
286,328 = 5,5681) constitutes the savings
achieved through efficiency improvements
and the District would then be credited two-
thirds (3,721 acre-feet=5,581x2/3) of this water
(deemed to be Carson River water savings) as
incentive water.

(4) This incentive water may be stored in
Lahontan Reservoir or otherwise used by the
District in its discretion consistent with
State and Federal Law (e.g., power genera-
tion, recreation storage, wildlife, drought
protection, etc.).

§418.:3»7 Disincentives for lower effi-
ciency.

(a) If the District fails to meet the ef-
ficiencies established by this part,
then, in effect, the District has bor-
rowed from a subsequent year. The
amount borrowed will be accounted for
in the form of a deficit in Lahontan
Reservoir storage. This deficit amount
will be added to the actual Lahontan
Reservoir storage quantity for the pur-
pose of determining the Truckee River
diversions to meet storage objectives
as well as all other operating decisions.

(b) The amount of the deficit will be
cumulative from year to year but will
not be allowed to exceed 26,000 acre-
feet (the expected variance between the
MAD and actual water use). This limit
is expected to avoid increasing the se-
verity of drought and yet still allow for
variations in efficiency over time due
to weather and other factors. This ap-
proach should allow the District to

§418.38

plan its operation to correct for any
deficiencies.

(c) The deficit can be reduced by
crediting incentive water earned by the
District or reducing the percentage of
headgate entitlement delivered either
through a natural drought or by the
District and its water users adminis-
tratively 1limiting deliveries while
maintaining an efficiency greater than
or equal to the target efficiency.

(d) If there is a natural drought and
the shortage to the headgates is equal
to or greater than the deficit, then the
deficit is reduced to zero. If the short-
age to headgates is less than the deficit
then the deficit is reduced by an
amount equal to the headgate short-
age. During a natural drought, if the
percentage of maximum headgate enti-
tlement delivered is 75 percent or more
then the District will be subject to the
target efficiencies and resultant defi-
cits or credits.

(e) If the District has a deficit in
Lahontan Reservoir and earns incen-
tive water, the incentive water must be
used to eliminate the deficit before it
can be used for any other purpose. The
deficit must be credited on a 1 to 1
basis (i.e., actual efficiency savings
rather than %525 for incentive water).

(f) An example of the penalty concept
is:

Example: Penalty—In 1996 the District de-
livers 90 percent of the maximum headgate
entitlement or 194,703 acre-feet 216,337x.90)
but actually diverts 308,000 acre-feet. The ef-
ficiency of the Project is 63.2 percent (194,703
divided by 308,000). Since the established effi-
ciency of 65.1 percent would have required a
diversion of only 299,083 acre-feet (194,703 di-
vided by .651) the District has operated the
system with 8,917 acre-feet of excess losses.
Therefore, 8,917 acre-feet was borrowed and
must be added to the actual storage quan-
tities of Lahontan Reservoir for calculating
target storage levels and Truckee River di-
versions.

§418.38 Maximum allowable diversion.

(a) The MAD established in this part
is based on the premise that the
Project should be operated to ensure
that it is capable of delivering to the
headgate of each water right holder the
full water entitlement for irrigable eli-
gible acres and includes distribution
system losses. The MAD will be estab-
lished (and is likely to vary) each year.
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The annual MAD will be calculated
each year based on the actual acreage
to be irrigated that year.

(b) Historically, actual deliveries at
farm headgates have been approxi-
mately 90 percent of entitlements. This
practice is expected to continue but
the percentage is expected to change.
This variance between headgate deliv-
eries and headgate entitlements will be
calculated annually under this part
and is allowed to be diverted if needed

43 CFR, Subtitle B, Ch. | (10-1-11 Edition)

and thereby provides an assurance that
full headgate deliveries can be made.
The expected diversion and associated
efficiency target for the examples
shown in the Newlands Project Water
Budget table would be: 285,243 AF and
65.1 percent in 1996 and beyond. These
are well below the MAD limits; how-
ever, the District may divert up to the
MAD if it is needed to meet valid
headgate entitlements.
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APPENDIX A TO PART 418—CALCULATION OF EFFICIENCY EQUATION
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Bureau of Reclamation, Interior

PART 419—TRUCKEE RIVER
OPERATING AGREEMENT

Sec.

419.1 What is the purpose of this part?

419.2 What are the definitions used in this
part?

419.3 What general principles govern imple-
mentation of the TROA?

419.4 What specific provisions govern oper-
ations of the reservoirs?

AUTHORITY: Public Law 101-618 (104 Stat.
3289, 3294).

SOURCE: 73 FR 74038, Dec. 5, 2008, unless
otherwise noted.

§419.1 What is the purpose of this
part?

(a) This part satisfies the require-
ment of Section 205(a)(5) of the Truck-
ee-Carson-Pyramid Lake Water Rights
Settlement Act (Settlement Act) that
the negotiated agreement for operation
of Truckee River Reservoirs be promul-
gated as a Federal regulation. The
Truckee River Operating Agreement
(TROA), published in September 2008
by the Bureau of Reclamation, is the
agreement negotiated pursuant to Sec-
tion 205(a) of the Settlement Act and is
incorporated by reference into this sec-
tion with the approval of the Director
of the Federal Register under 5 U.S.C.
522 (a) and 1 CFR part 51. All approved
material is available for inspection at
the National Archives and Records Ad-
ministration (NARA). For information
on the availability of this material at
NARA, call 202-741-6030 or go to http:/
www.archives.gov/federal register/
code of federal regulations/
ibr _locations.html. Also, a copy of
TROA may be obtained from or in-
spected at the Bureau of Reclamation,
705 N. Plaza St., Carson City, NV 89701,
775-884-8356, where copies are on file, or
at the following Web site: http:/
www.usbr.gov/mp/troa/.

(b) This part implements the Settle-
ment Act by providing for operation of
the Truckee River Reservoirs and other
reservoirs in a manner that:

(1) Implements California’s alloca-
tion of Truckee River basin water and
the Nevada and California allocations
of Lake Tahoe basin water;

(2) Enhances fish, wildlife, and rec-
reational beneficial uses of water in
the Truckee River basin;

§419.2

(3) Carries out the terms, conditions,
and contingencies of the Preliminary
Settlement Agreement;

(4) Ensures that water is stored in,
released from, and passed through
Truckee River Reservoirs to satisfy the
exercise of water rights in conformance
with the Orr Ditch Decree and Truckee
River General Electric Decree, except
for rights voluntarily relinquished by
any persons or transferred under State
law;

(5) Provides for the enhancement of
spawning flows available in the Lower
Truckee River for Pyramid Lake
Fishes in a manner consistent with the
Secretary of the Interior’s responsibil-
ities under the Endangered Species
Act, as amended;

(6) Satisfies all applicable dam safety
and flood control requirements; and

(7) Minimizes the Secretary of the In-
terior’s costs associated with operation
and maintenance of Stampede Res-
ervoir.

§419.2 What are the definitions used
in this part?

Act means the Truckee-Carson-Pyr-
amid Lake Water Rights Settlement
Act of 1990, title II, Public Law 101-618
(104 Stat. 3289, 3294).

Administrator means the individual
appointed in accordance with Sections
2.A.2 through 2.A.3 of the Truckee

River Operating Agreement (incor-
porated by reference at §419.1).
Preliminary Settlement Agreement

means that Agreement between the
Pyramid Lake Paiute Tribe and Sierra
Pacific Power Company of May 23, 1989,
as subsequently modified and ratified
by the United States.

TROA means the Truckee River Oper-
ating Agreement.

Truckee River basin means the area
which naturally drains into the Truck-
ee River and its tributaries and into
Pyramid Lake, including Pyramid
Lake, but excluding the Lake Tahoe
basin.

Truckee River Reservoirs means Boca
Reservoir, Prosser Creek Reservoir,
Martis Creek Reservoir, Stampede Res-
ervoir, and the storage provided by the
dam at the outlet of Lake Tahoe.
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§419.3

§419.3 What general principles govern
implementation of the TROA?

The following are general operational
principles which provide a framework
for the Administrator in implementing
the TROA (incorporated by reference
at §419.1). These general principles are
intended to be consistent with the spe-
cific provisions of TROA, but if they
conflict with those specific provisions,
the specific TROA provisions control.
Operations should meet all of the fol-
lowing criteria:

(a) Be conducted, consistent with the
TROA and applicable legal require-
ments, so that the available water sup-
ply in the Truckee River basin satis-
fies, to the maximum extent possible,
multiple beneficial purposes, including
municipal and industrial, irrigation,
fish, wildlife, water quality, and recre-
ation purposes.

(b) Satisfy vested and perfected
rights to use the water of the Truckee
River and its tributaries, to the extent
that water rights are scheduled to be
exercised, and to the extent that water
is lawfully available. This includes, but
is not limited to, the exercise of water
rights under the provisions of the Orr
Ditch Decree, except as expressly pro-
vided in the Settlement Act and the
TROA.

(¢) Maintain minimum releases and,
to the extent practicable consistent
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with existing water rights and the
TROA, maintain enhanced minimum
releases, preferred stream flows, and
reservoir recreation levels as described
in Article Nine of the TROA.

(d) Comply with applicable flood con-
trol requirements for Prosser Creek,
Stampede, Boca, and Martis Creek Res-
ervoirs.

(e) Comply with all applicable dam
safety requirements.

(f) Use the integrated schedules de-
veloped by the Administrator through
coordination with the scheduling par-
ties.

(g) Respond to declared Federal,
State, or local water-related emer-
gencies presenting a clear and imme-
diate danger to public health, life,
property, or essential public services
involving an upset or other unexpected
occurrence to facilities and resources
addressed in the TROA.

§419.4 What specific provisions govern
operations of the reservoirs?

The specific provisions governing op-
erations of the Truckee River Res-
ervoirs and other reservoirs are con-
tained in the TROA (incorporated by
reference at §419.1). The following table
shows the location of the provisions in
the TROA.

Provisions governing . . .

Are in the following sections of the
TROA. . .

Recitals, Definitions ..

Recitals 1 through 9. Definitions (1)

Satisfaction of provisions of law, general operational principles, protection of water rights,
imported water, remaining water of the Truckee River, and emergencies.

Administration ...........

through (106).
Sections 1.A through 1.F.

Sections 2.A through 2.C.

Accounting, reporting, forecastmg and monltorlng .......................
Incorporation of certain provisions of the preliminary settlement agreement

Sections 3.A through 3.E.
Sections 4.A through 4.G.
Sections 5.A through 5.E.

Operation of Floriston Rate and Project Water

Truckee River and Lake Tahoe Basin Allocation and Accountlng

Credit Water Establishment, Storage, and Conversion

Priorities and Rules for Operations Following Impoundment or Accumulation of Water in

Reservoirs.

Beneficial Uses of Water for Instream Flows and Recreation in California
Design of Water Wells in the Truckee River Basin in California

Scheduling

Sections 6.A through 6.E.
Sections 7.A through 7.H.
Sections 8.A through 8.V.

Sections 9.A through 9.F.
Sections 10.A through 10.H.
Sections 11.A through 11.H.

Effectiveness of the TROA

Sections 12.A and 12.B.

Relation of TROA to Settlement Act, AdJustments to Operatlons and Changes to Agree-

ment.
Miscellaneous areas

Sections 13.A through 13.E.

Sections 14.A through 14.Q.
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PART 420—OFF-ROAD VEHICLE USE

Sec.
420.1
420.2
420.3
420.4
420.5

Objectives.
General closure.
Adjacent lands.
Enforcement.
Definitions.

Subpart A—Operating Criteria

420.11 Requirements—vehicles.
420.12 Requirements—operators.

Subpart B—Designated Areas and
Permitted Events

420.21 Procedure for designating areas for
off-road vehicle use.

420.22 Criteria for off-road vehicle areas.

420.23 Public notice and information.

420.24 Permits for organized events.

420.25 Reclamation lands administered by
other agencies.

AUTHORITY: 32 Stat. 388 (43 U.S.C. 391 et
seq.) and acts amendatory thereof and sup-
plementary thereto; EO 11644 (37 FR 2877).

SOURCE: 39 FR 26893, July 24, 1974, unless
otherwise noted.

§420.1 Objectives.

The provisions of this part establish
regulations for off-road vehicle use on
reclamation lands to protect the land
resources, to promote the safety of all
users, to minimize conflicts among the
various uses, and to ensure that any
permitted use will not result in signifi-
cant adverse environmental impact or
cause irreversible damage to existing
ecological balances.

§420.2 General closure.

Reclamation lands are closed to off-
road vehicle use, except for an area or
trail specifically opened to use of off-
road vehicles in accordance with
§420.21.

§420.3 Adjacent lands.

When administratively feasible, the
regulation of off-road vehicle use on
Reclamation lands will be compatible
with such use as permitted by recre-
ation-managing agencies on adjacent
lands (both public and private).

§420.4 Enforcement.

The provisions of this part will be en-
forced to the extent of Bureau author-
ity, including entering into coopera-

§420.5

tive agreements with Federal, State,
county, or local law enforcement offi-
cials.

§420.5 Definitions.

As used in this part, the term:

(a) Off-road vehicle means any motor-
ized vehicle (including the standard
automobile) designed for or capable of
cross-country travel on or immediately
over land, water, sand, snow, ice,
marsh, swampland, or natural terrain.
The term excludes: (1) Nonamphibious
registered motorboats; (2) military,
fire, emergency, or law enforcement
vehicles when used for emergency pur-
pose; (3) self-propelled lawnmowers,
snowblowers, garden or lawn tractors,
and golf carts while being used for
their designed purpose; (4) agricultural,
timbering, construction, exploratory,
and development equipment and vehi-
cles while being used exclusively as au-
thorized by permit, lease, license,
agreement, or contract with the Bu-
reau; (b) any combat or combat support
vehicle when used in times of national
defense emergencies; and (6) ‘‘official
use’’ vehicles.

(b) Bureau means the Bureau of Rec-
lamation.

(¢) Reclamation lands mean all lands
under the custody and control of the
Commissioner, Bureau of Reclamation.

(d) Off-road vehicle area means a por-
tion or all of a specifically designated
parcel of Reclamation lands opened to
off-road vehicle use in accordance with
the procedure in section 420.21.

(e) Off-road vehicle trail means a spe-
cifically delineated path or way vary-
ing in width which is designated to be
used by and maintained for hikers,
horsemen, snow travelers, bicyclists
and for motorized vehicles.

(f) Official use means use of a vehicle
by an employee, agent, or designated
representative of the Federal Govern-
ment who, with special permission
from the Bureau of Reclamation, uses a
vehicle for an officially authorized pur-
pose.

(g) Organiced Event means a struc-
tured, or consolidated, or scheduled
meeting involving 15 or more vehicles
for the purpose of recreational use of
Reclamation lands involving the use of

649



§420.11

off-road vehicles. The term does not in-
clude family groups participating in in-
formal recreational activities.

[39 FR 26893, July 24, 1974, as amended at 44
FR 34909, June 15, 1979]

Subpart A—Operating Criteria

§420.11 Requirements—vehicles.

Each off-road vehicle that is operated
on Reclamation lands shall meet the
following requirements:

(a) It shall conform to applicable
State laws and vehicle registration re-
quirements.

(b) It shall be equipped with a proper
muffler and spark arrestor in good
working order and in constant oper-
ation. The spark arrestor must con-
form to Forest Service Spark Arrestor
Standard 5100-1a, and there shall be no
muffler cutout, bypass, or similar de-
vice.

(c) It shall have adequate brakes and,
for operation from dusk to dawn, work-
ing headlights and taillights.

§420.12

(a) In addition to the regulation of
part 420, operators shall comply with
any applicable State laws pertaining to
off-road vehicles; if State laws are
lacking or less stringent than the regu-
lations established in this part, then
the regulations in part 420 are min-
imum standards and are controlling.

(b) Each operator of an off-road vehi-
cle operated on Reclamation lands
shall possess a valid motor vehicle op-
erator’s permit or license; or, if no per-
mit or license is held, he/she shall be
accompanied by or under the imme-
diate supervision of a person holding a
valid permit or license.

(¢c) During the operation of snowmo-
biles, trail bikes, and any other off
road vehicle the operator shall wear
safety equipment, generally accepted
or prescribed by applicable State law
or local ordinance for use of the par-
ticular activity in which he/she is par-
ticipating.

(d) No person may operate an off-road
vehicle:

(1) In a reckless, careless or negligent
manner;

(2) In excess of established speed lim-
its;

Requirements—operators.
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(3) While under the influence of alco-
hol or drugs;

(4) In a manner likely to cause irrep-
arable damage or disturbance of the
land, wildlife, vegetative resources, or
archeological and historic values of re-
sources; or

(5) In a manner likely to become an
unreasonable nuisance to other users of
Reclamation or adjacent lands.

Subpart B—Designated Areas and
Permitted Events

§420.21 Procedure for designating
areas for off-road vehicle use.

The Regional Director shall, to the
extent practicable, hold public hear-
ings to obtain interested user groups,
local populace, and affected Federal,
State, and county agencies’ opinions
for opening or closing an area or trail
in a manner that provides an oppor-
tunity for the public to express them-
selves and have their views taken into
account. The Regional Director may
act independently if he/she deems
emergency action to open or close or
restrict areas and trails is necessary to
attain the objectives of the regulations
of this part.

(a) Regional Directors shall designate
and publicize those areas and trails
which are open to off-road vehicle use
in accordance with §420.23.

(b) Before any area or trail is opened
to off-road vehicle use, the Regional
Director will establish specific regula-
tions which are consistent with the cri-
teria in these regulations.

(c) The Regional Director will in-
spect designated areas and trails peri-
odically to determine conditions re-
sulting from off-road vehicle use. If he
determines that the use of off-road ve-
hicles will cause or is causing consider-
able adverse effects on the soil, vegeta-
tion, wildlife, wildlife habitat, or cul-
tural or historic resources of particular
areas or trails of the public lands, he
shall immediately close such areas or
trails to the type of off-road vehicle
causing such effects. No area or trail
shall be reopened until the Regional
Director determines that adverse ef-
fects have been eliminated and that
measures have been implemented to
prevent future recurrence. The public
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shall be notified of restrictions or clo-
sure in accordance with §420.23.

[39 FR 26893, July 24, 1974, as amended at 44
FR 34909, June 15, 1979]

§420.22 Criteria for off-road vehicle
areas.

(a) Areas and trails to be opened to
off-road vehicle use shall be located:

(1) To minimize the potential hazards
to public health and safety, other than
the normal risks involved in off-road
vehicle use.

(2) To minimize damage to soil wa-
tershed, vegetation, or other resources
of the public lands.

(3) To minimize harassment of wild-
life or significant disruption of wildlife
habitats.

(4) To minimize conflicts between off-
road vehicle use and other existing or
proposed recreational uses of the same
or neighboring public lands, and to en-
sure compatibility of uses with exist-
ing conditions in populated areas, tak-
ing into account noise and other fac-
tors.

(5) In furtherance of the purposes and
policy of the National Environmental
Policy Act of 1969 (Pub. L. 91-190, 83
Stat. 852).

(b) Areas and trails shall not be lo-
cated in areas possessing unique nat-
ural, wildlife, historic, cultural, ar-
cheological, or recreational values un-
less the Commissioner determines that
these unique values will not be ad-
versely affected.

§420.23 Public notice and information.

Areas and trails may be marked with
appropriate signs to permit, control or
prohibit off-road vehicle use on Rec-
lamation lands. All notices concerning
the regulation of off-road vehicles shall
be posted in a manner that will reason-
ably bring them to the attention of the
public. A copy of any notice shall be
made available to the public in the re-
gional office and field offices where ap-
propriate. Such notice, and the reasons
therefore, shall be published in the
FEDERAL REGISTER together with such
other forms of public notice or news re-
lease as may be appropriate and nec-
essary to adequately describe the con-
ditions of use and the time periods
when the areas involved in an action
under these regulations are to be (a)

§420.25

opened to off-road vehicle use, (b) re-
stricted to certain types of off-road ve-
hicle use and (c) closed to off-road ve-
hicle use.

§420.24 Permits for organized events.

Regional Directors may issue permits
for the operation of off-road vehicles in
organized races, rallies, meets, endur-
ance contests, and other events on
areas designed for each event. The ap-
plication for such an event shall:

(a) Be received by the Regional Di-
rector at least 60 days before the event;

(b) Provide a plan for restoration and
rehabilitation of trails and areas used,
and demonstrate that the prospective
permittee can be bonded for or deposit
the amount that may be required to
cover the cost;

(c) Demonstrate that special pre-
cautions will be taken to:

(1) Protect the health, safety,
welfare of the public; and

(2) Minimize damage to the land and
related resources.

(d) Application fees (in amounts to be
determined) as authorized by section 2
of the Land and Water Conservation
Fund Act of 1965 (78 Stat. 897), as
amended, shall accompany all applica-
tions.

and

§420.25 Reclamation lands adminis-

tered by other agencies.

(a) Off-road vehicle use will be ad-
ministered in accordance with Execu-
tive Order 11644, by those Federal and
non-Federal agencies which have as-
sumed responsibility for management
of Reclamation lands for recreation
purposes.

Specifically:

(1) Reclamation lands managed by
the National Park Service, the Bureau
of Sport Fisheries and Wildlife, the Bu-
reau of Land Management, the Forest
Service, and other Federal agencies
will be administered in accordance
with regulations of those agencies.

(2) Reclamation lands managed by
non-Federal entities will be adminis-
tered in a manner consistent with both
part 420 and applicable non-Federal
laws and regulations.

(b) Public lands withdrawn, but not
yet utilized for Reclamation purposes,
will be administered by the Forest
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Service or by the Bureau of Land Man-
agement in accordance with regula-
tions of those agencies, but consistent
with Reclamation requirements for re-
taining the land.

PART 422—LAW ENFORCEMENT
AUTHORITY AT BUREAU OF REC-
LAMATION PROJECTS

Sec.

422.1 Purpose of this part.

422.2 Definitions.

422.3 Reclamation law enforcement policy.

RESPONSIBILITIES

422.4 Responsibilities of the Commissioner
of Reclamation.

422.5 Responsibilities of the Law Enforce-
ment Administrator.

422.6 Responsibilities of the Chief Law En-
forcement Officer.

PROGRAM REQUIREMENTS

422.7 Authorization to perform law enforce-
ment duties.

422.8 Requirements for law enforcement
functions and programs.

422.9 Reclamation law enforcement con-
tracts and cooperative agreements.

422.10 Requirements for authorizing officers
to exercise Reclamation law enforcement
authority.

422.11 Position sensitivity and
tions.

422.12 Required standards of conduct.

422.13 Reporting an injury or property dam-
age or loss.

AUTHORITY: 16 U.S.C. 4601-31; 43 U.S.C. 373D,
373c

SOURCE: 67 FR 38420, June 4, 2002, unless
otherwise noted.

investiga-

§422.1 Purpose of this part.

(a) This part implements Public Law
No. 107-69, 115 Stat. 593 (November 12,
2001), an Act to Amend the Reclama-
tion Recreation Management Act of
1992, by:

(1) Establishing eligibility criteria,
such as fitness and training require-
ments, for Federal, State, local, and
tribal law enforcement personnel to
protect Bureau of Reclamation (Rec-
lamation) facilities and lands; and

(2) Ensuring that Federal, State,
local, and tribal law enforcement pro-
grams comply with applicable laws and
regulations when they discharge the
Secretary of the Interior’s authority.
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(b) This part does not apply to, or
limit or restrict in any way, the inves-
tigative jurisdiction or exercise of law
enforcement authority of any Federal
law enforcement agency, under Federal
law, within a Reclamation project or
on Reclamation lands. The provisions
of this part apply to non-Department
of the Interior Federal law enforce-
ment agents only where Reclamation
has entered into a cooperative agree-
ment or contract with a Federal law
enforcement agency, pursuant to Pub-
lic Law 107-69, for the services of speci-
fied individual Federal law enforce-
ment agents.

(c) Nothing in this part shall be con-
strued or applied to affect any existing
right of a State or local government, or
an Indian tribe, or their law enforce-
ment officers, to exercise concurrent
civil and criminal jurisdiction within a
Reclamation project or on Reclama-
tion lands.

§422.2 Definitions.

(a) Department means the United
States Department of the Interior.

(b) Reclamation means the Bureau of
Reclamation of the United States De-
partment of the Interior.

(c) Law Enforcement Program means
Reclamation’s program to provide law
enforcement and protective services at
Reclamation project facilities and on
Federal project lands. The activity is
directed toward the preservation of
public order, safety, and protection of
resources and facilities, and their occu-
pants.

(d) Law Enforcement Administrator
(LEA) means the person designated by
the Commissioner of Reclamation to:

(1) Direct the law enforcement pro-
gram and units;

(2) Develop the policy, procedures,
and standards for the law enforcement
program within Reclamation; and

(3) Provide for inspection and over-
sight to control enforcement activity.

(e) Chief Law Enforcement Officer
(CLEO) means the highest level duly
authorized law enforcement officer for
a non-Department law enforcement
agency.

(f) Law Enforcement Officer means:

(1) A duly authorized Federal law en-
forcement officer, as that term is de-
fined in Public Law 107-69, from any
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non-Department Federal agency who is
authorized to act as a law enforcement
officer on Reclamation projects and
lands; or

(2) Law enforcement personnel of any
State, local government, or tribal law
enforcement agency.

§422.3 Reclamation law enforcement
policy.

The law enforcement policy of Rec-
lamation is:

(a) To maintain an accountable, pro-
fessional law enforcement program on
Reclamation project facilities, and to
protect Federal project lands and their
occupants. Reclamation will meet its
law enforcement responsibilities by es-
tablishing and promoting a law en-
forcement program which maintains
law and order, and protects persons and
property within Reclamation property
and on Reclamation lands;

(b) To entrust law enforcement au-
thority only to persons deemed to be
qualified, competent law enforcement
professionals;

(c) To maintain a continuing review
and evaluation of Reclamation’s law
enforcement programs and operations
to ensure compliance with applicable
Federal laws, regulations, and policies
of the Department;

(d) To ensure that approved stand-
ards are attained and maintained by
each law enforcement unit undertaking
a contract or cooperative agreement;

(e) To increase the effectiveness of
law enforcement through the efficient
handling and exchange of criminal and
intelligence information with other
Federal, State, local, and tribal agen-
cies, as appropriate;

(f) To provide the public prompt ac-
cess to information concerning its law
enforcement program in accordance
with the spirit and intent of the Free-
dom of Information Act, 5 U.S.C. 552;
Department FOIA Regulations, 43 CFR
2; and 383 DM 15, Freedom of Informa-
tion Act Handbook (see www.doi.gov);

(g) To ensure that the use of force by
agency personnel under contracts or
cooperative agreements with Reclama-
tion complies with the Constitution
and the law of the United States; and

(h) To negotiate contracts and coop-
erative agreements under this part to
ensure that:

§422.5

(1) Reclamation retains flexibility to
meet its law enforcement needs; and

(2) Entities entering into contracts
and cooperative agreements are appro-
priately reimbursed.

RESPONSIBILITIES

§422.4 Responsibilities of the Commis-
sioner of Reclamation.

(a) The Secretary of the Interior has
designated the Commissioner of Rec-
lamation to implement law enforce-
ment authority at Reclamation facili-
ties. The Commissioner is responsible
for:

(1) Implementing the provisions of
Public Law 107-69;

(2) Ensuring consistency with appli-
cable Departmental and Reclamation
requirements for law enforcement offi-
cers;

(3) Carrying out the specific respon-
sibilities listed in paragraph (b) of this
section; and

(4) Developing any additional policies
necessary for the successful accom-
plishment of Reclamation’s law en-
forcement responsibilities.

(b) The Commissioner’s specific re-
sponsibilities include the following:

(1) Designating Reclamation’s Law
Enforcement Administrator (LEA),
with authority to discharge the respon-
sibilities assigned by these regulations;

(2) Overseeing the LEA’s ability to
ensure that all law enforcement offi-
cers under contract or cooperative
agreement for law enforcement serv-
ices to Reclamation are properly
trained and receive necessary author-
izations; and

(3) Overseeing the LEA’s develop-
ment of policy, procedures, and stand-
ards for directing the law enforcement
units, and the installation of manage-
ment controls for proper implementa-
tion of the law enforcement program.

§422.5 Responsibilities of the Law En-
forcement Administrator.

(a) The Law Enforcement Adminis-
trator (LEA):

(1) Reports directly to the Commis-
sioner;

(2) Oversees the law enforcement pro-
gram; and

(3) Is responsible for promulgating
mission-oriented policy, procedures,
and standards to ensure the effective
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§422.6

implementation of Reclamation’s law
enforcement authority.

(b) The chain of command for law en-
forcement will run from the Commis-
sioner through the LEA to other posi-
tions designated as part of the Rec-
lamation law enforcement managerial
structure, which may include a Chief
Law Enforcement Officer. The units
will be staffed through cooperative
agreements or contracts with law en-
forcement personnel from Department
and non-Department Federal agencies
or State, local, or tribal law enforce-
ment organizations, with unit com-
mand being provided as part of the co-
operative agreement or contract.

(c) Within the chain of command
specified in paragraph (b) of this sec-
tion, the LEA provides policy direc-
tion, inspection, and oversight for the
law enforcement functions of Reclama-
tion.

§422.6 Responsibilities of the Chief
Law Enforcement Officer.

The Chief Law Enforcement Officer’s
(CLEO) responsibilities are to ensure
that:

(a) Law enforcement officers working
at Reclamation facilities and on Fed-
eral project lands are duly authorized
under §422.7;

(b) Law enforcement officers author-
ized under a contract or cooperative
agreement meet training and fitness
requirements established in this part
and abide by standards of conduct and
performance established in this part
and in the contract or cooperative
agreement;

(c) Law enforcement officers are
under the immediate supervision of a
commanding officer who is part of each
law enforcement unit for which Rec-
lamation enters into a contract or co-
operative agreement; and

(d) Required reports are made to the
LEA, or to another person designated
by Reclamation, for purposes of car-
rying out the law enforcement func-
tions for which Reclamation has a con-
tract or cooperative agreement.
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PROGRAM REQUIREMENTS

§422.7 Authorization to perform law
enforcement duties.

(a) The CLEO must issue written au-
thorization to each officer who is au-
thorized to perform Reclamation law
enforcement duties.

(b) Before issuing an authorization
under paragraph (a) of this section, the
CLEO must ensure that the officer
meets:

(1) All the requirements for officers
authorized under the law enforcement

contract or cooperative agreement
with Reclamation; and
(2) All requirements in §§422.10,

422.11, and 422.12.

(c) The CLEO must terminate an offi-
cer’s authorization under paragraph (a)
of this section and must notify the
issuing Reclamation official when the
officer:

(1) Terminates employment as a full-
time police officer for any reason;

(2) Is transferred to another area of
jurisdiction, where the continued per-
formance of Reclamation duties would
be impractical;

(3) Is suspended for any offense that
would impair his/her fitness to perform
law enforcement duties; or

(4) Is under indictment or has been
charged with a crime.

(d) The LEA can, upon showing just
cause, revoke the authorization of an
individual officer to perform law en-
forcement services under Reclama-
tion’s law enforcement authority after
providing written notice to the CLEO.

§422.8 Requirements for law enforce-
ment functions and programs.

The requirements in this section
apply to Reclamation and to each law
enforcement unit exercising Reclama-
tion’s law enforcement authority.

(a) The law enforcement program
must provide for control, account-
ability, coordination, and clear lines of
authority and communication. This or-
ganizational structure must apply both
within the law enforcement units, and
between the law enforcement units and
the LEA or other personnel designated
as responsible under the law enforce-
ment contract or cooperative agree-
ment.
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(b) Only duly authorized law enforce-
ment officers may discharge law en-
forcement duties.

(c) Each law enforcement contract or
cooperative agreement must specifi-
cally name those individuals within
the contracting agency who are au-
thorized to exercise Reclamation law
enforcement authority consistent with
applicable laws, regulations, and the
requirements of this part. A CLEO can
authorize only duly authorized officers
who meet the standards in §422.7 to ex-
ercise law enforcement authority.

(d) Any uniform worn by law enforce-
ment officers must display distinctive
identification to ensure that the officer
is:

(1) Distinguishable from non-law en-
forcement personnel; and

(2) Easily recognized by the public as
a law enforcement officer.

(e) Officers investigating a violation
of Federal law under a law enforcement
contract or cooperative agreement
with Reclamation will notify applica-
ble Federal law enforcement authori-
ties, as appropriate, pursuant to 43
U.S.C. 373b(d)(4).

(f) The LEA must:

(1) Establish an incident reporting
system for incidents that occur on Rec-
lamation lands; and

(2) Include the reporting require-
ments for incidents as an element of
each contract or cooperative agree-
ment.

§422.9 Reclamation law enforcement
contracts and cooperative agree-
ments.

(a) The LEA, or a person that the
LEA designates, may enter into con-
tracts or cooperative agreements with
Federal, State, local, or tribal law en-
forcement agencies to aid in enforcing
or carrying out Federal laws and regu-
lations on Reclamation facilities or
Reclamation-managed property. Rec-
lamation will rescind the contract or
cooperative agreement if an elected
governing body with jurisdiction over
the local law enforcement agency
adopts a resolution objecting to the use
of that agency’s personnel to enforce
Federal laws.

(b) Each contract and cooperative
agreement authorizing the exercise of

§422.10

Reclamation law enforcement author-
ity:

(1) Must expire no later than 3 years
from its effective date;

(2) May be revoked earlier by either
party with written notice;

(3) May be revised or amended with
the written consent of both parties;

(4) Must expressly include the re-
quirements for exercise of Reclamation
law enforcement authority listed in
§422.10;

(5) Must expressly state that the offi-
cer has completed the Federal Bureau
of Investigation criminal history re-
view as required by §422.11; and

(6) Must expressly include the stand-
ards of conduct listed in section 422.12.

§422.10 Requirements for authorizing
officers to exercise Reclamation law
enforcement authority.

(a) The CLEO must ensure that each
officer receiving an authorization
under §422.7(a):

(1) Is at least 21 years old;

(2) Is certified as a bona fide full-time
peace officer under State Peace Officer
Standards and Training (POST) re-
quirements, or its functional equiva-
lent or is certified as a Federal law en-
forcement officer;

(3) Has passed his/her agency’s fire-
arms qualifications (which must be
consistent with Federal policy) within
the 6-month period immediately pre-
ceding the granting of the authority;

(4) Re-qualifies to use firearms with
all issued service weapons at least
semi-annually;

(5) Has neither been convicted of a
felony offense, nor convicted of a mis-
demeanor offense for domestic vio-
lence, preventing him/her from pos-
sessing a firearm in compliance with
section 658 of Public Law 104-208 (the
1996 amendment of the Gun Control
Act of 1968);

(6) Is not the subject of a court order
preventing him/her from possessing a
firearm;

(7) Has no physical impairments that
will hinder performance as an active
duty law enforcement officer; and

(8) Attends and successfully com-
pletes a mandatory orientation session
developed by Reclamation to become
familiar with Federal laws and proce-
dures and with all pertinent provisions

655



§422.11

of statutes, ordinances, regulations,
and Departmental and Reclamation
rules and policies.

(b) Qualification standards for guards
as provided in the Departmental Man-
ual or other Department or Reclama-
tion guidance may only be used for
those persons hired exclusively to per-
form guard duties.

§422.11 Position sensitivity and inves-
tigations.

Each law enforcement contract or co-
operative agreement must include a
provision requiring the CLEO to certify
that each officer who exercises author-
ity under the Act has completed an
FBI criminal history check and is sat-
isfactorily cleared.

§422.12
duct.

All law enforcement officers author-
ized to exercise Reclamation authority
must adhere to the following standards
of conduct:

(a) Be punctual in reporting for duty
at the time and place designated by su-
perior officers;

(b) Be mindful at all times and under
all circumstances of their responsi-
bility to be courteous, considerate, pa-
tient and not use harsh, violent, pro-
fane, or insolent language;

(c) Make required reports of appro-
priate incidents coming to their atten-
tion;

(d) When in uniform and requested to
do so, provide their name and identi-
fication/badge number orally or in
writing;

(e) Immediately report any personal
injury or any loss, damage, or theft of
Federal government property as re-
quired by §422.13;

(f) Not be found guilty in any court
of competent jurisdiction of an offense
that has a tendency to bring discredit
upon the Department or Reclamation;

(g) Not engage in any conduct that is
prejudicial to the reputation and good
order of the Department or Reclama-
tion; and

(h) Obey all regulations or orders re-
lating to the performance of the unit’s
duties under the Reclamation contract
or cooperative agreement.

Required standards of con-
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§422.13 Reporting an injury or prop-
erty damage or loss.

(a) An officer must immediately re-
port orally and in writing to his/her su-
pervisor any:

(1) Injury suffered while on duty; and

(2) Any loss, damage, or theft of gov-
ernment property.

(b) The written report must be in de-
tail and must include names and ad-
dresses of all witnesses.

(c) When an officer’s injuries prevent
him/her from preparing a report at the
time of injury, the officer’s immediate
supervisor must prepare the report.

(d) The supervisor must submit all
reports made under this section to the
Reclamation official designated to re-
ceive them, as soon as possible after
the incident occurs.

PART 423—PUBLIC CONDUCT ON
BUREAU OF RECLAMATION FA-
CILITIES, LANDS, AND
WATERBODIES

Subpart A—Purpose, Definitions, and
Applicability

Sec.

423.1 Purpose.

423.2 Definitions of terms used in this part.
423.3 When does this part apply?

Subpart B—Areas Open and Closed to
Public Use

423.10 What areas are open to public use?

423.11 What areas are closed to public use?

423.12 How will Reclamation notify the pub-
lic of additional closed areas?

423.13 How will Reclamation establish peri-
odic and regular closures?

423.14 How will Reclamation post and delin-
eate closed areas at the site of the clo-
sure?

423.15 How will Reclamation document clo-
sures or reopenings?

423.16 Who can be exempted from closures?

423.17 How will Reclamation reopen closed
areas?

423.18 Use of closures.

Subpart C—Rules of Conduct

423.20 General rules.

423.21 Responsibilities.

423.22 Interference with agency functions
and disorderly conduct.

423.23 Abandonment and impoundment of
personal property.

423.24 Trespassing.

423.256 Vandalism, tampering, and theft.
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423.26
423.27
423.28

Public events and gatherings.

Advertising and public solicitation.

Memorials.

423.29 Natural and cultural resources.

423.30 Weapons, firearms, explosives,
fireworks.

423.31 Fires and flammable material.

423.32 Hunting, fishing, and trapping.

423.33 Camping.

423.3¢ Sanitation.

423.35 Animals.

423.36 Swimming.

423.37 Winter activities.

423.38 Operating vessels on Reclamation wa-
ters.

423.39 Standards for vessels.

423.40 Vehicles.

423.41 Aircraft.

423.42 Gambling.

423.43 Alcoholic beverages.

423.44 Controlled substances.

and

Subpart D—Authorization of Otherwise
Prohibited Activities

423.50 How can I obtain permission for pro-
hibited or restricted uses and activities?

Subpart E—Special Use Areas

423.60 How special use areas are designated.

423.61 Notifying the public of special use
areas.

423.62 Reservations for public use limits.

423.63 Existing special use areas.

Subpart F—Violations and Sanctions

423.70 Violations.
423.71 Sanctions.

AUTHORITY: Public Law 107-69 (November
12, 2001) (Law Enforcement Authority) (43
U.S.C. 373b and 373c); Public Law 102-575,
Title XXVIII (October 30, 1992) (16 U.S.C.
4601-31 through 34); Public Law 89-72 (July 9,
1965) (16 U.S.C. 4601-12); Public Law 106-206
(May 26, 2000) (16 U.S.C. 4601-6d); Public Law
59-209 (June 8, 1906) (16 U.S.C. 431-433); Public
Law 96-95 (October 31, 1979) (16 U.S.C. 470aa—
mm).

SOURCE: 73 FR 175349, Dec. 11, 2008, unless
otherwise noted.

Subpart A—Purpose, Definitions,
and Applicability

§423.1 Purpose.

The purpose of this part is to main-
tain law and order and protect persons
and property within Reclamation
projects and on Reclamation facilities,
lands, and waterbodies.

§423.2

§423.2 Definitions of terms used in
this part.

Aircraft means a device that is used
or intended to be used for human flight
in the air, including powerless flight,
unless a particular section indicates
otherwise.

Archaeological resource means any
material remains of past human life or
activities which are of archaeological
interest, as determined under 43 CFR
part 7, including, but not limited to,
pottery, basketry, bottles, weapons,
projectiles, tools, structures or por-
tions of structures, pit houses, rock
paintings, rock carvings, intaglios,
graves, human remains, or any portion
of any of the foregoing items. Archae-
ological resources are a component of
cultural resources.

Authorized official means the Commis-
sioner of the Bureau of Reclamation
and those Federal, State, local, and
tribal officials, and agencies to which
the Commissioner has delegated spe-
cific and limited authorities to enforce
and implement this part 423.

Camping means erecting a tent or
shelter; preparing a sleeping bag or
other bedding material for use; parking
a motor vehicle, motor home, or trail-
er; or mooring a vessel for the intended
or apparent purpose of overnight occu-
pancy.

Closed means a prohibition to all pub-
lic access.

Cultural resource means any man-
made or associated prehistoric, his-
toric, architectural, sacred, or tradi-
tional cultural property and associated
objects and documents that are of in-
terest to archaeology, anthropology,
history, or other associated disciplines.
Cultural resources include archae-
ological resources, historic properties,
traditional cultural properties, sacred
sites, and cultural landscapes that are
associated with human activity or oc-
cupation.

Ezxplosive means any device or sub-
stance that can be ignited or detonated
to produce a violent burst of gas and/or
other materials, including, but not lim-
ited to, blasting caps and detonatable
fireworks and pyrotechnics. This defi-
nition does not include fuel and ammu-
nition when properly transported and
used.
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Firearm means a device that expels a
projectile such as a bullet, dart, or pel-
let by combustion, air pressure, gas
pressure, or other means.

Fishing means taking or attempting
to take, by any means, any fish, mol-
lusk, or crustacean found in fresh or
salt water.

Geophysical discovery device means
any mechanism, tool, or equipment in-
cluding, but not limited to, metal de-
tectors and radar devices, that can be
used to detect or probe for objects be-
neath land or water surfaces.

Historic property means any pre-
historic or historic district, site, build-
ing, structure, or object included on, or
eligible for inclusion on, the National
Register of Historic Places, including
artifacts, records, and material re-
mains related to such a property or re-
source.

Hunting means taking or attempting
to take wildlife by any means, except
by trapping or fishing.

Museum property means personal
property acquired according to some
rational scheme and preserved, studied,
or interpreted for public benefit, in-
cluding, but not limited to, objects se-
lected to represent archaeology, art,
ethnography, history, documents, bot-
any, paleontology, geology, and envi-
ronmental samples.

Natural resources means assets or val-
ues related to the natural world, in-
cluding, but not limited to, plants, ani-
mals, water, air, soils, minerals, geo-
logic features and formations, fossils
and other paleontological resources,
scenic values, etc. Natural resources
are those elements of the environment
not created by humans.

Off-road vehicle means any motorized
vehicle (including the standard auto-
mobile) designed for or capable of
cross-country travel on or immediately
over land, water, sand, snow, ice,
marsh, swampland, or natural terrain.
The term excludes all of the following:

(1) Nonamphibious registered motor-
boats;

(2) Military, fire, emergency, or law
enforcement vehicles when used for
emergency purpose;

3) Self-propelled lawnmowers,
snowblowers, garden or lawn tractors,
and golf carts while being used for
their designed purpose;
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(4) Agricultural, timbering, construc-
tion, exploratory, and development
equipment and vehicles while being
used exclusively as authorized by per-
mit, lease, license, agreement, or con-
tract with Reclamation;

(5) Any combat or combat support ve-
hicle when used in times of national
defense emergencies;

(6) ‘“‘Official use’’ vehicles; and

(7) Wheelchairs and carts designed
and used for transporting persons with
disabilities.

Operator means a person who oper-
ates, drives, controls, has charge of, or
is in actual physical control of any
mode of transportation or other equip-
ment.

Permit means any written document
issued by an authorized official pursu-
ant to subpart D of this part 423 au-
thorizing a particular activity with
specified time limits, locations, and/or
other conditions.

Person means an individual, entity,
or organization.

Pet means a domesticated animal
other than livestock. (‘‘Livestock’ is
any hoofed animal used for agricul-
tural, riding, pulling, or packing pur-
poses.)

Public use limit means any limitation
on public uses or activities established
by law or regulation.

Real property means any legal inter-
est in land and the water, oil, gas, and
minerals in, on, and beneath the land
surface, together with the improve-
ments, structures, and fixtures located
thereon.

Reclamation means the Bureau of
Reclamation, United States Depart-
ment of the Interior.

Reclamation  facilities, lands, and
waterbodies means Reclamation facili-
ties, Reclamation lands, and Reclama-
tion waterbodies.

Reclamation facility means any facil-
ity constructed or acquired under Fed-
eral reclamation law that is situated
on Reclamation lands and is used or oc-
cupied by Reclamation under a lease,
easement, right-of-way, license, con-
tract, or other arrangement. The term
includes, but is not limited to, any of
the following that are under the juris-
diction of or administered by Reclama-
tion: dams, powerplants, buildings,
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switchyards, transmission lines, recre-
ation facilities, fish and wildlife facili-
ties, pumping plants, and warehouses.

Reclamation lands means any real
property under the jurisdiction of or
administered by Reclamation, and in-
cludes, but is not limited to, all ac-
quired and withdrawn lands and lands
in which Reclamation has a lease inter-
est, easement, or right-of-way.

Reclamation project means any water
supply, water delivery, flood control,
or hydropower project, together with
any associated facilities for fish, wild-
life, recreation, or water treatment
constructed or administered by Rec-
lamation under the Federal reclama-
tion laws (the Act of June 17, 1902 (32
Stat. 388, chapter 1093; 43 U.S.C. 371 et
seq.), and Acts supplementary thereto
and amendatory thereof).

Reclamation waterbody means any
body of water situated on Reclamation
lands or under Reclamation jurisdic-
tion.

Refuse means any human or pet
waste, litter, trash, garbage, rubbish,
debris, contaminant, pollutant, waste
liquid, or other discarded materials.

Sacred site means any specific, dis-
crete, or narrowly delineated location
on Federal land that is identified by an
Indian tribe, or Indian individual deter-
mined to be an appropriately authori-
tative representative of an Indian reli-
gion, as sacred by virtue of its estab-
lished religious significance to, or cere-
monial use by, an Indian religion; pro-
vided that the tribe or appropriately
authoritative representative of an In-
dian religion has informed the land
managing agency of the existence of
such a site.

Special use area means an area at or
within a Reclamation facility, or an
area of Reclamation lands or
waterbodies, in which special rules for
public conduct apply that may differ
from those established in subpart C of
this part 423. A special use area must
be established by an authorized official
as provided in subpart E of this part
423.

State and local laws means the laws,
statutes, regulations, ordinances,
codes, and court decisions of a State
and of the counties, municipalities, or
other governmental entities which are

§423.2

enabled by statute and vested with leg-
islative authority.

Traditional cultural property means a
discretely defined property that is eli-
gible for inclusion on the National Reg-
ister of Historic Places because of its
association with cultural practices or
beliefs of a living community that:

(1) Are rooted in that community’s
history; and

(2) Are important in maintaining the
continuing cultural identity of the
community.

Trapping means taking, or attempt-
ing to take, wildlife with a snare, trap,
mesh, wire, or other implement, object,
or mechanical device designed to en-
trap, ensnare, or kill animals, includ-
ing fish.

Vehicle means every device in, upon,
or by which a person or property is or
may be transported or drawn on land,
whether moved by mechanical, animal,
or human power, including, but not
limited to, automobiles, trucks, motor-
cycles, mini-bikes, snowmobiles, dune
buggies, all-terrain vehicles, trailers,
campers, bicycles, and those used ex-
clusively upon stationary rails or
tracks; except wheelchairs used by per-
sons with disabilities.

Vessel means any craft that is used or
capable of being used as a means of
transportation on or under water or
ice, including, but not limited to,
powerboats, cruisers, houseboats, sail-
boats, airboats, hovercraft, rowboats,
canoes, kayaks, ice yachts, or personal
watercraft. Inner tubes, air mattresses,
and other personal flotation devices
are not considered vessels. A seaplane
may be considered a vessel.

Weapon means a firearm or any other
instrument or substance designed,
used, or which can be used to cause or
threaten to cause pain, injury, or
death.

Wildlife means any non-domestic
member of the animal kingdom and in-
cludes a part, product, egg, offspring,
or dead body or part thereof, including,
but not limited to, mammals, birds,
reptiles, amphibians, fish, mollusks,
crustaceans, arthropod, coelenterate,
or other invertebrate, whether or not
bred, hatched, or born in captivity.

You means a person or entity on Rec-
lamation facilities, lands, or
waterbodies.
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§423.3 When does this part apply?

(a) This part and all applicable Fed-
eral, State, and local laws apply to all
persons on Reclamation facilities,
lands, and waterbodies, with the fol-
lowing exceptions:

(1) Certain exceptions apply to Fed-
eral, State, local, and contract employ-
ees, as further addressed in paragraph
(b) of this section.

(2) Certain exceptions apply to non-
Federal entities, as further addressed
in paragraph (c) of this section;

(3) Certain exceptions apply on Rec-
lamation facilities, lands, and
waterbodies administered by other
Federal agencies, as further addressed
in paragraph (d) of this section; and

(4) Certain exceptions apply on Rec-
lamation facilities, lands, and
waterbodies subject to treaties and
Federal laws concerning tribes and In-
dians, as further addressed in para-
graph (e) of this section.

(b) This part does not apply to:

(1) Federal, State, and local law en-
forcement, fire, and rescue personnel in
the performance of their official duties
on Reclamation facilities, lands, and
waterbodies;

(2) An employee or agent of the Fed-
eral, State, or local government, or
other political subdivision, when the
employee or agent is carrying out offi-
cial duties; or

(3) An employee or agent of an entity
that has entered into a contract or
agreement with Reclamation to admin-
ister, operate, maintain, patrol, or pro-
vide security for Reclamation facili-
ties, lands, and waterbodies, when the
employee or agent is working within
the scope of the defined activities de-
scribed in the contract or agreement.

(c) If a non-Federal entity has as-
sumed responsibility for operating,
maintaining, or managing Reclamation
facilities, lands, or waterbodies
through a contract or other written
agreement, public conduct in and on
those Reclamation facilities, lands,
and waterbodies will be regulated by
this part 423 as well as any regulations
established by the entity, the terms of
the entity’s contract with Reclama-
tion, and applicable Federal, State, and
local law.

(d) Public conduct on Reclamation
facilities, lands, and waterbodies ad-
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ministered by other Federal agencies
under statute or other authority will
be governed by the regulations of those
agencies rather than this part 423.
However, Reclamation retains the au-
thority to take necessary actions to
safeguard the security and safety of
the public and such Reclamation facili-
ties, lands, and waterbodies.

(e) This part applies on all Reclama-
tion facilities, lands, and waterbodies
that are subject to Treaties with, and
Federal laws concerning the rights of,
federally recognized tribes, and indi-
vidual Indians who are members there-
of, to the extent that this part is con-
sistent with those Treaties and Federal
laws.

(f) This part 423 and other Federal
laws will govern over any conflicting
regulations of a non-Federal entity.

Subpart B—Areas Open and
Closed to Public Use

§423.10 What areas are open to public
use?

All Reclamation facilities, lands, and
waterbodies are open to lawful use by
the public unless they are closed to
public use under this subpart B of this
part 423, or as provided by 43 CFR part
420, Off-Road Vehicle Use.

§423.11 What areas are closed to pub-
lic use?

The following Reclamation facilities,
lands, and waterbodies, or portions
thereof, are closed to public use:

(a) Those that were closed to public
use as of April 17, 2006, as evidenced by
fencing, gates, barriers, locked doors,
road closures, signage, posting of no-
tices, or other reasonably obvious
means, as provided in §423.14;

(b) Those that are closed after April
17, 2006 under §423.12;

(c) Those that are closed periodically
and regularly under §423.13; and

(d) Those that are closed to off-road
vehicle use pursuant to 43 CFR part
420.

§423.12 How will Reclamation notify
the public of additional -closed
areas?

(a) Non-emergency situations. In non-
emergency situations, an authorized
official must provide 30 days advance
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public notice before closing all or por-
tions of Reclamation facilities, lands,
or waterbodies. The notice must in-
clude publication in a newspaper of
general circulation in the locale of the
Reclamation facilities, lands, or
waterbodies to be closed. Non-emer-
gency situations covered by this sec-
tion include:

(1) Protection and security of Rec-
lamation facilities and of Reclama-
tion’s employees and agents;

(2) Protection of public health and
safety, cultural resources, natural re-
sources, scenic values, or scientific re-
search activities;

(3) Safe and efficient operation and
maintenance of Reclamation projects;

(4) Reduction or avoidance of con-
flicts among visitor use activities;

(5) National security; or

(6) Other reasons in the public inter-
est.

(b) Emergency situations. In emer-
gency situations where delay would re-
sult in significant and immediate risks
to public safety, security, or other pub-
lic concerns, an authorized official may
close all or portions of Reclamation fa-
cilities, lands, or waterbodies without
advance public notice.

§423.13 How will Reclamation estab-
lish periodic and regular closures?

Reclamation facilities, lands, or
waterbodies that are closed periodi-
cally and regularly, regardless of the
date of the initial closure, must be no-
ticed as provided in §423.12(a) only
once, and at any time the schedule of
closure is changed.

§423.14 How will Reclamation post
and delineate closed areas at the
site of the closure?

Before or at the time of closing all or
portions of Reclamation facilities,
lands, or waterbodies to public use, the
responsible authorized official must in-
dicate the closure by:

(a) Locked doors, fencing, gates, or
other barriers;

(b) Posted signs and notices at con-
spicuous locations, such as at normal
points of entry and at reasonable inter-
vals along the boundary of the closed
area; or

(c) Other reasonably obvious means
including, but not limited to, onsite

§423.16

personal contact with a uniformed offi-
cial.

§423.15 How will Reclamation docu-
ment closures or reopenings?

(a) The authorized official must doc-
ument the reason(s) for establishing
any closure or reopening that occurs
after April 17, 2006. The official must do
this before the closure or reopening,
except in the situations described in
§423.12(b). In such situations, the au-
thorized official must complete the
documentation as soon as practicable.

(b) Documentation of a closure must
cite one or more of the conditions for
closure described in §423.12 of this part.

(c) Documentation of closures or re-
openings will be available to the public
upon request, except when the release
of this documentation could result in a
breach of national security or the secu-
rity of Reclamation facilities.

§423.16 Who can be exempted from
closures?

(a) You may be exempted from a clo-
sure, subject to any terms and condi-
tions established under paragraph (c) of
this section, by written authorization
from the authorized official who ef-
fected or who is responsible for the clo-
sure, if you are:

(1) A person with a license or conces-
sion agreement that requires you to
have access to the closed Reclamation
facilities, lands, or waterbodies;

(2) An owner or lessee of real prop-
erty, resident, or business in the vicin-
ity of closed Reclamation facilities,
lands, or waterbodies who cannot rea-
sonably gain access to your property,
residence, or place of business without
entering and crossing such closed Rec-
lamation facilities, lands, or
waterbodies; or

(3) A holder of a permit granting you
an exemption from the closure issued
under subpart D of this part 423 by the
authorized official who effected or who
is responsible for the closure.

(b) You may request exemption from
a closure by writing to the authorized
official who effected or who is respon-
sible for the closure. You need not do
so if you have such an exemption in ef-
fect on April 17, 2006.
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(c) An authorized official may estab-
lish terms and conditions on any ex-
emption from a closure, or terminate
such exemption, for any of the reasons
listed in §423.12.

§423.17 How will Reclamation reopen
closed areas?

An authorized official may reopen to
public use any Reclamation facilities,
lands, and waterbodies, or portions
thereof. The authorized official may do
this at any time with advance or subse-
quent public notice, except as required
by other statute or regulation, and
must document the reopening as pro-
vided in §423.15.

§423.18 Use of closures.

Closures are to be used only where all
public access is to be prohibited. Spe-
cial use areas are to be used to restrict
specific activities as set forth in sub-
part E of this part 423.

Subpart C—Rules of Conduct

§423.20 General rules.

(a) You must obey all applicable Fed-
eral, State, and local laws whenever
you are at or on any Reclamation fa-
cilities, lands, or waterbodies.

(b) You must comply with all provi-
sions of this subpart C whenever you
are at or on any Reclamation facilities,
lands, or waterbodies, except as specifi-
cally provided by:

(1) A permit issued by an authorized
official under subpart D of this part
423;

(2) A contract with Reclamation or
agency managing Reclamation facili-
ties, lands, and waterbodies;

(3) The rules established by an au-
thorized official in a special use area
under subpart E of this part 423; or

(4) A right-of-use issued under 43 CFR
part 429.

§423.21 Responsibilities.

(a) You are responsible for finding,
being aware of, and obeying all applica-
ble laws and regulations, as well as no-
tices and postings of closed and special
use areas established by an authorized
official under subpart B and subpart E
of this part 423.

(b) You are responsible for the use of
any device, vehicle, vessel, or aircraft
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you own, lease, or operate on Reclama-
tion facilities, lands, or waterbodies.
You may be issued a citation for a vio-
lation of regulations, including non-
compliance with limitations, restric-
tions, closures, or special use areas ap-
plicable to the use of any device, vehi-
cle, vessel, or aircraft as provided in
this part as the owner, lessee, or oper-
ator.

(c) You are responsible for the use
and treatment of Reclamation facili-
ties, lands, and waterbodies, and the
cultural resources, wildlife, and other
natural resources located thereon, by
you and those for whom you are legally
responsible. This presumption is suffi-
cient to issue a citation to you for vio-
lation of provisions of these regula-
tions by you or by those for whom you
are legally responsible.

(d) The regulations governing per-
mits, other use authorizations, and fees
on Reclamation lands that are found in
subpart D of this part 423 apply to your
use of Reclamation facilities, lands,
and waterbodies.

(e) You must furnish identification
information upon request by a law en-
forcement officer.

§423.22 Interference with agency func-
tions and disorderly conduct.

(a) You must not assault, threaten,
disturb, resist, intimidate, impede, or
interfere with any employee or agent
of Federal, State, or local government
engaged in an official duty.

(b) You must comply with any lawful
order of an authorized government em-
ployee or agent for the purpose of
maintaining order and controlling pub-
lic access and movement during law
enforcement actions and emergency or
safety-related operations.

(¢c) You must not knowingly give a
false report or other false information
to an authorized government employee
or agent.

(d) You must not interfere with, im-
pede, or disrupt the authorized use of
Reclamation facilities, lands, or
waterbodies or impair the safety of any
person.

(e) The following acts constitute dis-
orderly conduct and are prohibited:

(1) Fighting, or threatening or vio-
lent behavior;
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(2) Language, utterance, gesture, dis-
play, or act that is obscene, physically
threatening or menacing, or that is
likely to inflict injury or incite an im-
mediate breach of the peace;

(3) Unreasonable noise, considering
the nature and purpose of the person’s
conduct, location, time of day or night,
and other factors that would govern
the conduct of a reasonably prudent
person under the circumstances;

(4) Creating or maintaining a haz-
ardous or physically offensive condi-
tion; or

(5) Any other act or activity that
may cause or create public alarm, nui-
sance, or bodily harm.

§423.23 Abandonment and impound-
ment of personal property.

(a) You must not abandon personal
property of any kind in or on Reclama-
tion facilities, lands, or waterbodies.

(b) You must not store or leave unat-
tended personal property of any kind.

(1) Unattended personal property is
presumed to be abandoned:

(i) After a period of 24 hours;

(ii) At any time after a posted clo-
sure takes effect under subpart B of
this part 423; or

(iii) At any time for reasons of secu-
rity, public safety, or resource protec-
tion.

(2) If personal property is presumed
abandoned, an authorized official may
impound it, store it, and assess a rea-
sonable impoundment fee.

(3) The impoundment fee must be
paid before the authorized official will
return the impounded property to you.

(c) An authorized official may im-
pound or destroy unattended personal
property at any time if it:

(1) Interferes with safety, operation,
or management of Reclamation facili-
ties, lands, or waterbodies; or

(2) Presents a threat to persons or
Reclamation project resources.

(d) An authorized official may dis-
pose of abandoned personal property in
accordance with the procedures con-
tained in title 41 CFR and applicable
Reclamation and Department of the In-
terior policy.

§423.24 Trespassing.

You must not trespass on Reclama-
tion facilities, lands, and waterbodies.

§423.26

Trespass includes any of the following
acts:

(a) Unauthorized possession or occu-
pancy of Reclamation facilities, lands,
or waterbodies;

(b) Personal entry, presence, or occu-
pancy on or in any portion or area of
Reclamation facilities, lands, or
waterbodies that have been closed to
public use pursuant to subpart B of this
part 423;

(c) Unauthorized extraction or dis-
turbance of natural or cultural re-
sources located on Reclamation facili-
ties, lands, or waterbodies;

(d) Unauthorized conduct of commer-
cial activities on Reclamation facili-
ties, lands, or waterbodies;

(e) Holding unauthorized public gath-
erings on Reclamation facilities, lands,
or waterbodies; or

(f) Unauthorized dumping or aban-
donment of personal property on Rec-

lamation facilities, lands, or
waterbodies.
§423.25 Vandalism, tampering, and

theft.

(a) You must not tamper or attempt
to tamper with, move, manipulate, op-
erate, adjust, or set in motion property
not under your lawful control or pos-
session including, but not limited to,
vehicles, equipment, controls, rec-
reational facilities, and devices.

(b) You must not destroy, injure, de-
face, damage, or unlawfully remove
property not under your lawful control
or possession.

(c) You must not drop, place, throw,
or roll rocks or other items inside,
into, down, or from, dams, spillways,
dikes, or other structures and facili-
ties.

§423.26 Public events and gatherings.

You must not conduct public assem-
blies, meetings, gatherings, demonstra-
tions, parades, and other events with-
out a permit issued pursuant to sub-
part D of this part 423. Public gath-
erings that involve the possession or
occupancy of Reclamation facilities,
lands, and waterbodies are governed by
43 CFR part 429.
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§423.27 Advertising and public solici-
tation.

You must not engage in advertising
or solicitation on Reclamation facili-
ties, lands, or waterbodies except as al-
lowed under a valid contract with Rec-
lamation, or as allowed by a permit
issued pursuant to subpart D of this
part 423.

§423.28 Memorials.

You must not bury, deposit, or scat-
ter human or animal remains, or place
memorials, markers, vases, or plaques
on Reclamation facilities, lands, or
waterbodies. This section does not
apply to the burial of parts of fish or
wildlife taken in legal hunting, fishing,
or trapping.

§423.29 Natural
sources.

(a) You must not destroy, injure, de-
face, remove, search for, disturb, or
alter natural resources or cultural re-
sources, including abandoned buildings
or structures, on or in Reclamation fa-
cilities, lands, or waterbodies except in
accordance with §423.29(g) and other
applicable Federal, State, and local
laws.

(b) You must not introduce wildlife,
fish, or plants, including their repro-
ductive bodies, into Reclamation lands
and waterbodies.

(¢) You must not drop, place, throw,
or roll rocks or other items inside,
into, at, or down, caves, caverns, val-
leys, canyons, mountainsides, thermal
features, or other natural formations.

(d) You may bring firewood to or
gather dead wood on Reclamation
lands for fires as allowed under §423.31.
You must not damage or remove any
live tree or part thereof except with
proper authorization under 43 CFR part
429.

(e) You must not walk on, climb,
enter, ascend, descend, or traverse cul-
tural resources on Reclamation lands,
including monuments or statues, ex-
cept as specifically allowed in special
use areas designated by an authorized
official under subpart E of this part
423.

(f) You must not possess a metal de-
tector or other geophysical discovery
device, or use a metal detector or other
geophysical discovery techniques to lo-

and cultural re-
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cate or recover subsurface objects or
features on Reclamation lands, except:

(1) When transporting, but not using,
a metal detector or other geophysical
discovery device in a vehicle on a pub-
lic road as allowed under applicable
Federal, State, and local law; or

(2) As allowed by a permit issued pur-
suant to subpart D of this part 423.

(g) You may engage in renewable nat-
ural resource gathering activities such
as picking berries and mushrooms, col-
lecting antlers, and other similar ac-
tivities as regulated by this part 423
and other applicable Federal, State,
and local laws.

§423.30 Weapons, firearms, explosives,
and fireworks.

(a) You may possess firearms, ammu-
nition, bows and arrows, crossbows, or
other projectile firing devices on Rec-
lamation lands and waterbodies, pro-
vided the firearm, ammunition, or
other projectile firing device is stowed,
transported, and/or carried in compli-
ance with applicable Federal, State,
and local law, with the following ex-
ceptions:

(1) You must not have a weapon in
your possession when at or in a Rec-
lamation facility.

(2) You must comply with any prohi-
bitions or regulations applicable to
weapons in a special use area estab-
lished by an authorized official under
subpart E of this part 423.

(b) You must not discharge or shoot a
weapon unless you are:

(1) Using a firearm or other projectile
firing device lawfully for hunting or
fishing as allowed under §423.32, or at
an authorized shooting or archery
range; and

(2) In compliance with applicable
Federal, State, and local law.

(¢) You must not use or possess ex-
plosives, or fireworks or pyrotechnics
of any type, except as allowed by a per-
mit issued pursuant to subpart D of
this part 423, or in special use areas so
designated by an authorized official
under subpart E of this part 423.

§423.31 Fires and flammable material.

(a) You must not leave a fire unat-
tended, and it must be completely ex-
tinguished before your departure.
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(b) You must not improperly dispose
of lighted smoking materials, includ-
ing cigarettes, cigars, pipes, matches,
or other burning material.

(c) You must not burn materials that
produce toxic fumes, including, but not
limited to, tires, plastic, flotation ma-
terials, or treated wood products.

(d) You must not transport gasoline
and other fuels in containers not de-
signed for that purpose.

(e) You must comply with all applica-
ble Federal, State, and local fire or-
ders, restrictions, or permit require-
ments.

§423.32
ping.

(a) You may hunt, fish, and trap in
accordance with applicable Federal,
State, and local laws, and subject to
the restrictions of §423.30, in areas
where both of the following conditions
are met:

(1) The area is not closed to public
use under subpart B of this part 423;
and

(2) The area has not been otherwise
designated by an authorized official in
a special use area under subpart E of
this part 423.

(b) You must comply with any addi-
tional restrictions pertaining to hunt-
ing, fishing, and trapping established
by an authorized official in a special
use area under subpart E of this part
423.

Hunting, fishing, and trap-

§423.33 Camping.

(a) You may camp on Reclamation
lands, except that you must comply
with any restrictions, conditions, limi-
tations, or prohibitions on camping es-
tablished by an authorized official in a
special use area under subpart E of this
part 423.

(b) You must not camp on Reclama-
tion lands at any single Reclamation
project for more than 14 days during
any period of 30 consecutive days, ex-
cept as allowed by a permit issued
under 43 CFR part 429;

(¢) You must not attempt to reserve
a campsite for future use by placing
equipment or other items on the camp-
site, or by personal appearance, with-
out camping on and paying the re-
quired fees for that campsite daily;

§423.35

(d) You must not camp on or place
any equipment at a campsite that is
posted or otherwise marked as ‘‘re-
served” or ‘‘closed” by an authorized
official without a valid reservation for
that campsite, except as allowed by a
permit issued under subpart D of this
part 423; and

(e) You must not dig in or level any
ground, or erect any structure other
than a tent, in a designated camp-
ground.

§423.34 Sanitation.

(a) You must not bring or improperly
dispose of refuse on Reclamation facili-
ties, lands, and waterbodies. Both the
owner and the person bringing or dis-
posing refuse may be issued a citation
for violating this provision.

(b) Campers, picnickers, and all other
persons using Reclamation lands must
keep their sites free of trash and litter
during the period of occupancy and
must remove all personal equipment
and clean their sites before departure.

(c) You must not place or construct a
toilet or latrine such that its lowest
point is lower than the high water
mark of any Reclamation waterbody,
or within 150 feet horizontally of the
high water mark of any Reclamation
waterbody.

§423.35 Animals.

(a) You must not bring pets or other
animals into public buildings, public
transportation vehicles, or sanitary fa-
cilities. This provision does not apply
to properly trained animals assisting
persons with disabilities, such as see-
ing-eye dogs.

(b) You must not abandon any ani-
mal on Reclamation facilities, lands,
or waterbodies, or harass, endanger, or
attempt to collect any animal except
game you are attempting to take in
the course of authorized hunting, fish-
ing, or trapping.

(c) Any unauthorized, unclaimed, or
unattended animal on Reclamation
lands may be:

(1) Removed in accordance with Fed-
eral law, and applicable State and local
laws; and

(2) Confined at a location designated
by an authorized official, who may as-
sess a reasonable impoundment fee
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that must be paid before the im-
pounded animal is released to its
owner.

(d) The following animals are prohib-
ited and are subject to removal in ac-
cordance with Federal law, and appli-
cable State and local laws:

(1) Captive wild or exotic animals (in-
cluding, but not limited to, cougars,
lions, bears, bobcats, wolves, and
snakes), except as allowed by a permit
issued under subpart D of this part 423;
and

(2) Any pets or animals displaying vi-
cious or aggressive behavior or posing
a threat to public safety or deemed a
public nuisance.

§423.36 Swimming.

(a) You may swim, wade, snorkel,
scuba dive, raft, or tube at your own
risk in Reclamation waters, except:

(1) Within 300 yards of dams, power
plants, pumping plants, spillways,
stilling basins, gates, intake struc-
tures, and outlet works;

(2) Within 100 yards of buoys or bar-
riers marking public access limits;

(3) In canals, laterals, siphons, tun-
nels, and drainage works;

(4) At public docks, launching sites,
and designated mooring areas; or

(5) As otherwise delineated by signs
or other markers.

(b) You must display an inter-
national diver down, or inland diving
flag in accordance with State and U.S.
Coast Guard guidelines when engaging
in any underwater activities.

(c) You must not dive, jump, or swing
from dams, spillways, bridges, cables,
towers, or other structures.

§423.37 Winter activities.

(a) You must not tow persons on skis,
sleds, or other sliding devices with a
motor vehicle or snowmobile, except
that you may tow sleds designed to be
towed behind snowmobiles if joined to
the towing snowmobile with a rigid
hitching mechanism, and you may tow
disabled snowmobiles by any appro-
priate means.

(b) You must not ice skate, ice fish,
or ice sail within 300 yards of dams,
power plants, pumping plants, spill-
ways, stilling basins, gates, intake
structures, or outlet works.
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(¢) You must comply with all other
posted restrictions.

§423.38 Operating vessels on Reclama-
tion waters.

(a) You must comply with Federal,
State, and local laws applicable to the
operation of a vessel, other watercraft,
or seaplane on Reclamation waters,
and with any restrictions established
by an authorized official.

(b) You must not operate a vessel,
other watercraft, or seaplane in an
area closed to the public.

(c) You must observe restrictions es-
tablished by signs, buoys, and other
regulatory markers.

(d) You must not operate a vessel, or
knowingly allow another person to op-
erate a vessel, in a reckless or neg-
ligent manner, or in a manner that en-
dangers or is likely to endanger a per-
son, property, natural resource, or cul-
tural resource.

(e) You must not operate a vessel
when impaired or intoxicated under the
standards established by applicable
State and local law.

(f) You must not occupy a vessel
overnight, except where otherwise des-
ignated under applicable Federal,
State, or local law, or where otherwise
designated by an authorized official in
a special use area.

(g) You must not use a vessel as a
place of habitation or residence.

(h) You must remove your vessels
from Reclamation lands and waters
when not in actual use for a period of
more than 24 hours, unless they are se-
curely moored or stored at special use
areas so designated by an authorized
official.

(1) You must not attach or anchor a
vessel to structures such as locks,
dams, regulatory or navigational
buoys, or other structures not designed
for such purpose.

(j) You must display an international
diver down, or inland diving flag in ac-
cordance with State and U.S. Coast
Guard guidelines when operating a ves-
sel involved in any underwater activi-
ties.

(k) You may engage in towing activi-
ties, including, but not limited to,
waterskiing and tubing, only during
daylight hours and subject to any ap-
plicable Federal, State, and local law.
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§423.39 Standards for vessels.

(a) All vessels on Reclamation waters
must:

(1) Be constructed and maintained in
compliance with the standards and re-
quirements established by, or promul-
gated under, Title 46 United States
Code, and any applicable State and
local laws and regulations;

(2) Have safety equipment, including
personal flotation devices, on board in
compliance with U.S. Coast Guard
boating safety requirements and in
compliance with applicable State and
local boating safety laws and regula-
tions; and

(3) If motorized, have and utilize a
proper and effective exhaust muffler as
defined by applicable State and local
laws. Actions or devices which render
exhaust mufflers ineffective are prohib-
ited.

(b) Owners or operators of vessels not
in compliance with this §423.39 may be
required to remove the vessel imme-
diately from Reclamation waterbodies
until items of non-compliance are cor-
rected.

§423.40 Vehicles.

(a) When operating a vehicle on Rec-
lamation lands and Reclamation
projects, you must comply with appli-
cable Federal, State, and local laws,
and with posted restrictions and regu-
lations. Operating any vehicle through,
around, or beyond a restrictive sign,
recognizable barricade, fence, or traffic
control barricade, is prohibited.

(b) You must not park a vehicle in
violation of posted restrictions and
regulations, or in a manner that would
obstruct or impede normal or emer-
gency traffic movement or the parking
of other vehicles, create a safety haz-
ard, or endanger any person, property,
or natural feature. Vehicles so parked
are subject to removal and impound-
ment at the owner’s expense.

(c) You must not operate any vehicle,
or allow another person to operate a
vehicle in your control, in a careless,
negligent or reckless manner that
would endanger any person, property,
natural resource, or cultural resource.

(d) In addition to the regulations in
this part, the regulations governing
off-road-vehicle use in 43 CFR part 420
apply.

§423.41

§423.41 Aircraft.

(a) You must comply with any appli-
cable Federal, State, and local laws,
and with any additional requirements
or restrictions established by an au-
thorized official in a special use area
under subpart E of this part 423, with
respect to aircraft landings, takeoffs,
and operation on or in the proximity of
Reclamation facilities, lands, and
waterbodies. Pilots are responsible for
awareness of all applicable laws, regu-
lations, requirements, and restrictions.
This paragraph does not apply to pilots
engaged in emergency rescue or in the
official business of Federal, State, or
local governments or law enforcement
agencies, or who are forced to land due
to circumstances beyond the pilot’s
control.

(b) You must not operate any aircraft
while on or above Reclamation facili-
ties, lands, and waterbodies in a care-
less, negligent, or reckless manner so
as to endanger any person, property, or
natural feature.

(c) This section does not provide au-
thority to deviate from Federal or
State regulations, or prescribed stand-
ards, including, but not limited to, reg-
ulations and standards concerning
pilot certifications or ratings and air-
space requirements.

(d) Except in extreme emergencies
threatening human life or serious prop-
erty loss, you must not use non-stand-
ard boarding and loading procedures to
deliver or retrieve people, material, or
equipment by parachute, balloon, heli-
copter, or other aircraft.

(e) You must comply with all applica-
ble U.S. Coast Guard rules when oper-
ating a seaplane on Reclamation
waterbodies.

(f) You must securely moor any sea-
plane remaining on Reclamation
waterbodies in excess of 24 hours at
mooring facilities and locations des-
ignated by an authorized official. Sea-
planes may be moored for periods of
less than 24 hours on Reclamation
waterbodies, except in special use areas
otherwise designated by an authorized
official, provided:

(1) The mooring is safe, secure, and
accomplished so as not to damage the
rights of the Government or the safety
of persons; and
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(2) The operator remains in the vicin-
ity of the seaplane and reasonably
available to relocate the seaplane if
necessary.

(g) You must not operate model air-
craft except as allowed in special use
areas established by an authorized offi-
cial under subpart E of this part 423.

§423.42 Gambling.

Commercial gambling in any form, or
the operation of gambling devices, is
prohibited on Reclamation facilities,
lands, and waterbodies unless author-
ized by applicable treaties or Federal,
State, and local laws or regulations.

§423.43 Alcoholic beverages.

You must not possess or consume al-
coholic beverages in violation of Fed-
eral, State, or local law, or the rules of
a special use area established by an au-
thorized official under subpart E of this
part 423.

§423.44 Controlled substances.

You must not possess, consume, de-
liver, or be under the influence of, con-
trolled substances included in sched-
ules I, II, III, IV, or V of part B of the
Controlled Substance Act (21 U.S.C.
812) on Reclamation facilities, lands, or
waterbodies, unless the controlled sub-
stance was legally obtained through a
valid prescription or order.

Subpart D—Authorization of
Otherwise Prohibited Activities

§423.50 How can I obtain permission
for prohibited or restricted uses
and activities?

(a) Authorized officials may issue
permits to authorize activities on Rec-
lamation facilities, lands, or
waterbodies otherwise prohibited or re-
stricted by §§423.16(a)(3), 423.26, 423.27,
423.29(%), 423.30(c), 423.33(d), and
423.35(d)(1), and may terminate or re-
voke such permits for non-use, non-
compliance with the terms of the per-
mit, violation of any applicable law, or
to protect the health, safety, or secu-
rity of persons, Reclamation assets, or
natural or cultural resources.

(b) You may apply for permission to
engage in activities otherwise prohib-
ited or restricted by the sections listed
in paragraph (a) of this section. You
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may apply to the authorized official re-
sponsible for the area in which your ac-
tivity is to take place, and this author-
ized official may grant, deny, or estab-
lish conditions or limitations on this
permission.

(¢) You must pay all required fees
and properly display applicable per-
mits, passes, or receipts.

(d) You must not violate the terms
and conditions of a permit issued by an
authorized official. Any such violation
is prohibited and may result in suspen-
sion or revocation of the permit, or
other penalties as provided in subpart
F of this part 423, or both.

(e) You must, upon request by a law
enforcement officer, security guard, or
other government employee or agent
acting within the scope of their official
duties, display any permit authorizing
your presence or activity on Reclama-
tion facilities, lands, and waterbodies.

Subpart E—Special Use Areas

§423.60 How special use areas are des-
ignated.

(a) After making a determination
under paragraph (b) of this section, an
authorized official may:

(1) Establish special use areas within
Reclamation facilities, lands, or
waterbodies for application of reason-
able schedules of visiting hours; public
use limits; and other conditions, re-
strictions, allowances, or prohibitions
on particular uses or activities that
vary from the provisions of subpart C
of this part 423, except §423.28; and

(2) From time to time revise the
boundaries of a previously designated
special use area and revise or termi-
nate previously imposed schedules of
visiting hours; public use limits; and
other conditions, restrictions, allow-
ances, or prohibitions on a use or activ-
ity.

(b) Before taking action under para-
graph (a) of this section, an authorized
official must make a determination
that action is necessary for:

(1) The protection of public health
and safety;

(2) The protection and preservation
of cultural and natural resources;

(3) The protection of environmental
and scenic values, scientific research,
the security of Reclamation facilities,
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the avoidance of conflict among visitor
use activities; or

(4) Other reasons in the public inter-
est.

(c) An authorized official estab-
lishing a special use area must docu-
ment in writing the determination de-
scribed in paragraph (b) of this section.
Such documentation must occur before
the action, except in emergencies or
situations of immediate need as de-
scribed in §423.61(c), in which case the
documentation is required within 30
days after the date of the action. Rec-
lamation will make documents pro-
duced under this section available to
the public upon request except where
such disclosure could compromise na-
tional or facility security, or human
safety.

§423.61 Notifying the public of special
use areas.

When establishing, revising, or ter-
minating a special use area, Reclama-
tion must notify the public as required
by this section.

(a) What notices must contain. The no-
tice must specify: (1) The location of
the special use area; and

(2) The public use limits, conditions,
restrictions, allowances, or prohibi-
tions on uses and activities that are to
be applied to the area or that are to be
revised or terminated.

(b) How notice must be made. Reclama-
tion must notify the public at least 15
days before the action takes place by
one or more of the following methods:

(1) Signs posted at conspicuous loca-
tions, such as normal points of entry
and reasonable intervals along the
boundary of the special use area;

(2) Maps available in the local Rec-
lamation office and other places con-
venient to the public;

(3) Publication in a newspaper of gen-
eral circulation in the affected area; or

(4) Other appropriate methods, such
as the use of electronic media, bro-
chures, and handouts.

(c) When notice may be delayed.

(1) Notice under this section may be
delayed in an emergency or situation
of immediate need where delaying des-
ignation, revision, or termination of a
special use area would result in signifi-
cant risk to:

(i) National security;

§423.63

(ii) The safety or security of a Rec-
lamation facility, Reclamation em-
ployees, or the public; or

(iii) The natural or cultural environ-
ment.

(2) If the exception in paragraph (c)(1)
of this section applies, Reclamation
must comply with paragraph (b) of this
section within 30 days after the effec-
tive date of the designation.

(3) Failure to meet the notice dead-
lines in paragraphs (b) or (c)(2) of this
section will not invalidate an action,
so long as Reclamation meets the re-
maining notification requirements of
this section.

(d) When advance notice is not re-
quired. Advance notice as described in
paragraph (b) of this section is not re-
quired if all the following conditions
are met:

(1) The action will not result in a sig-
nificant change in the public use of the
area;

(2) The action will not adversely af-
fect the area’s natural, esthetic, scenic,
or cultural values;

(3) The action will not require a long-
term or significant modification in the
resource management objectives of the
area; and

(4) The action is not highly con-
troversial.

§423.62 Reservations for public use
limits.
To implement a public use limit, an
authorized official may establish a reg-
istration or reservation system.

§423.63 Existing special use areas.

Areas where rules were in effect on
April 17, 2006 that differ from the rules
set forth in subpart C are considered
existing special use areas, and such dif-
fering rules remain in effect to the ex-
tent allowed by subpart A, and to the
extent they are consistent with §423.28.
For those existing special use areas,
compliance with §§423.60 through 423.62
is not required until the rules applica-
ble in those special use areas are modi-
fied or terminated.
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Subpart F—Violations and
Sanctions

§423.70 Violations.

(a) When at, in, or on Reclamation
facilities, lands, or waterbodies, you
must obey and comply with:

(1) Any closure orders established
under subpart B of this part 423;

(2) The regulations in subpart C of
this part 423;

(3) The conditions established by any
permit issued under subpart D of this
part 423; and

(4) The regulations established by an
authorized official in special use areas
under subpart E of this part 423.

(b) Violating any use or activity pro-
hibition, restriction, condition, sched-
ule of visiting hours, or public use
limit established by or under this part
423 is prohibited.

(c) Any continuous or ongoing viola-
tion of these regulations constitutes a
separate violation for each calendar
day in which it occurs.

§423.71 Sanctions.

Under section (1)(a) of Public Law
107-69, you are subject to a fine under
chapter 227, subchapter C of title 18
United States Code (18 U.S.C. 3571), or
can be imprisoned for not more than 6
months, or both, if you violate:

(a) The provisions of this part 423; or

(b) Any condition, limitation, clo-
sure, prohibition on uses or activities,
or public use limits, imposed under this
part 423.

PART  424—REGULATIONS  PER-
TAINING TO STANDARDS FOR THE
PREVENTION, CONTROL, AND
ABATEMENT OF ENVIRONMENTAL
POLLUTION OF CONCONULLY
LAKE AND CONCONULLY RES-
ERVOIR, OKANOGAN COUNTY,
WASH.

§424.1 Regulations.

Pursuant to the provisions of Article
34 and 25 of repayment contract Ilr-
1534, dated September 20, 1948, between
the United States and the Okanogan Ir-
rigation District, it is ordered as fol-
lows:
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The Okanogan Irrigation District shall re-
quire that all recipients of cabinsite and
recreation resort leases on Federal lands sit-
uated on Conconully Lake (formerly Salmon
Lake) and Conconully Reservoir, Okanogan
County, Wash., comply with applicable Fed-
eral, state and local laws, rules and regula-
tions pertaining to water quality standards
and effluent limitations for the discharge of
pollutants into said reservoirs, including
county regulations governing subsurface
waste disposal systems.

(The Reclamation Act of June 17, 1902, as
amended and supplemented, Articles 34, and
25 of the Repayment Contract I1r-1534 dated
Sept. 20, 1948, between the United States and
the Okanagon Irrigation District)

[42 FR 60144, Nov. 25, 1977]
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AUTHORITY: 5 U.S.C. 301; 5 U.S.C. 553; 16
U.S.C. 590z-11; 31 U.S.C. 9701; and 32 Stat. 388
and all acts amendatory thereof or supple-
mentary thereto including, but not limited
to, 43 U.S.C. 390aa to 390zz-1, 43 U.S.C. 418, 43
U.S.C. 423 to 425b, 43 U.S.C. 431, 434, 440, 43
U.S.C. 451 to 451k, 43 U.S.C. 462, 43 U.S.C. 485
to 485k, 43 U.S.C. 491 to 505, 43 U.S.C. 511 to
513, and 43 U.S.C. 544.

SOURCE: 61 FR 66805, Dec. 18, 1996, unless
otherwise noted.
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§426.1 Purpose.

These rules and regulations imple-
ment certain provisions of Federal rec-
lamation law that address the owner-
ship and leasing of land on Federal
Reclamation irrigation projects and
the pricing of Federal Reclamation
project irrigation water, and establish
terms and conditions for the delivery
of Federal Reclamation project irriga-
tion water.

§426.2 Definitions.

As used in these rules:

Acreage limitation entitlements mean
the ownership and nonfull-cost entitle-
ments.

Acreage limitation provisions mean the
ownership limitations and pricing re-
strictions specified in Federal reclama-
tion law, including but not limited to,
Sections 203(b), 204, and 205 of the Rec-
lamation Reform Act of 1982 (43 U.S.C.
390aa et seq.).

Acreage limitation status means wheth-
er a landholder is a qualified recipient,
limited recipient, or prior law recipi-
ent.

Commissioner means the Commis-
sioner of the Bureau of Reclamation,
U.S. Department of the Interior.

Compensation rate means a water rate
applied, in certain situations, to water
delivery to ineligible land that is not
discovered until after the delivery has
taken place. The compensation rate is
equal to the established full-cost rate
that would apply to the landholder if
the landholder was to receive irriga-
tion water on land that exceeded a
nonfull-cost entitlement.

Contract means any repayment or
water service contract or agreement
between the United States and a dis-
trict providing for the payment to the
United States of construction charges
and normal operation, maintenance,
and replacement costs under Federal
reclamation law, even if the contract
does not specifically identify the por-
tion of the payment that is to be at-
tributed to operation and maintenance
and that portion that is to be attrib-
uted to construction. This definition
includes contracts made in accordance
with the Distribution System Loans
Act, as amended (43 U.S.C. 421).

Contract rate means the assessment,
as set forth in a contract, that is to be
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paid by a district to the United States,
and recomputed if necessary on a per
acre or per acre foot basis.

Dependent means any natural person
within the meaning of the term de-
pendent in the Internal Revenue Code
of 1954 (26 U.S.C. 152) and any subse-
quent amendments.

Direct when used in connection with
the terms landholder, landowner, les-
see, lessor, or owner, means that the
party is the owner of record or holder
of title, or the lessee of a land parcel,
as appropriate. However, landholdings
of joint tenants and tenants-in-com-
mon will not be considered direct under
these regulations.

Discretionary provisions refer to Sec-
tions 390cc through 390hh, except for
390cc(b), of the Reclamation Reform
Act of 1982 (43 U.S.C. 390aa et seq.).

District means any individual or any
legal entity established under State
law that has entered into a contract or
can potentially enter into a contract
with the United States for irrigation
water service through federally devel-
oped or improved water storage and/or
distribution facilities.

Eligible, except where otherwise pro-
vided, means permitted to receive an
irrigation water supply from a Rec-
lamation project under applicable Fed-
eral reclamation law.

Entity, see definition of legal entity.

Excess land means nonexempt land
that is in excess of a landowner’s max-
imum ownership entitlement under the
applicable provisions of Federal rec-
lamation law.

Exempt, except where otherwise pro-
vided, means not subject to the acreage
limitation provisions.

Extended recordable contract means a
recordable contract whose term was ex-
tended due to moratoriums established
in 1976 and 1977 on the sale of excess
land.

Full cost or full-cost rate means an an-
nual rate established by Reclamation
that amortizes the expenditures for
construction properly allocable to irri-
gation facilities in service, including
all operation and maintenance deficits
funded, less payments, over such peri-
ods as may be required under Federal
reclamation law, or applicable contract
provisions. Interest will accrue on both
the construction expenditures and
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funded operation and maintenance
deficits from October 12, 1982, on costs
outstanding at that date, or from the
date incurred in the case of costs aris-
ing subsequent to October 12, 1982. The
full-cost rate includes actual oper-
ation, maintenance, and replacement
costs required under Federal reclama-
tion law.

Full-cost charge means the full-cost
rate less the actual operation, mainte-
nance, and replacement costs required
under Federal reclamation law.

Indirect, when used in connection
with the terms landholder, landowner,
lessee, lessor or owner, means that
such party is not the owner of record or
holder of title, or the lessee of a land
parcel, but that such party has a bene-
ficial interest in the legal entity that
is the owner of record or holder of title,
or the lessee of a land parcel. Land-
holdings of joint tenants and tenants-
in-common will be considered indirect
under these regulations. A security in-
terest held by lenders, who are not oth-
erwise considered a landholder of the
land in question, in a legal entity or in
a land parcel will not be considered an
indirect interest or a beneficial inter-
est for purposes of these regulations.

Individual means any natural person,
including his or her spouse, and includ-
ing other dependents; provided that,
under prior law, the term individual
does not include a natural person’s
spouse or dependents.

Ineligible, except where otherwise
provided, means not permitted to re-
ceive an irrigation water supply under
applicable Federal reclamation law re-
gardless of the rate paid for such
water.

Intermediate entity means an entity
that is a part owner of another entity
and in turn is owned by others, either
another entity or individuals.

Involuntary acquisition means land
that is acquired through an involun-
tary foreclosure or similar involuntary
process of law, conveyance in satisfac-
tion of a debt (including, but not lim-
ited to, a mortgage, real estate con-
tract or deed of trust), inheritance, or
devise.

Irrevocable election means the execu-
tion of the legal instrument that a
landholder subject to prior law provi-
sions submits to become subject to the
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discretionary provisions of Federal rec-
lamation law.

Irrevocable elector means a landholder
who makes an irrevocable election to
conform to the discretionary provi-
sions of Federal reclamation law.

Irrigable land means land so classified
by Reclamation under a specific
project plan for which irrigation water
is, can be, or is planned to be provided,
and for which facilities necessary for
sustained irrigation are provided or are
planned to be provided.

Irrigation land means any land receiv-
ing water from a Reclamation project
facility for irrigation purposes in a
given water year, except for land that
has been specifically exempted by stat-
ute or administrative action from the
acreage limitation provisions of Fed-
eral reclamation law.

Irrigation water means water made
available for agricultural purposes
from the operation of Reclamation
project facilities pursuant to a con-
tract with Reclamation.

Landholder means a party that di-
rectly or indirectly owns or leases non-
exempt land.

Landholding means the total acreage
of nonexempt land directly or indi-
rectly owned or leased by a landholder.

Lease means any arrangement be-
tween a landholder (the lessor) and an-
other party (the lessee) under which
the economic risk and the use or pos-
session of the lessor’s land is partially
or wholly transferred to the lessee. If a
management arrangement or con-
sulting agreement is one in which the
manager or consultant performs a serv-
ice for the landholder for a fee, but
does not assume the economic risk in
the farming operation, and the land-
holder retains the right to the use and
possession of the land, is responsible
for payment of the operating expenses,
and is entitled to receive the profits
from the farming operation, then the
agreement or arrangement will not be
considered to be a lease.

Legal entity or entity for the purpose
of establishing application of the acre-
age limitation entitlements means, but
is not limited to, corporations, part-
nerships, organizations, and any busi-
ness or property ownership arrange-
ments such as joint tenancies and ten-
ancies-in-common. For purposes of the
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information requirements specified in
§426.18 only, trusts will be considered
to be legal entities.

Limited recipient means any legal en-
tity established under State or Federal
law benefiting more than 25 natural
persons. In order to become limited re-
cipients, legal entities must be subject
to the discretionary provisions through
either district contract action or irrev-
ocable election.

Nondiscretionary provisions means sec-
tions 390cc(b) and 390ii through 390zz 1
of the RRA.

Nonexempt land means either irriga-
tion land or irrigable land that is sub-
ject to the acreage limitation provi-
sions. Areas used for field roads, farm
ditches and drains, tailwater ponds,
temporary equipment storage, and
other improvements subject to change
at will by the landowner, are included
in the nonexempt acreage. Areas occu-
pied by and currently used for home-
sites, farmstead buildings, and cor-
ollary permanent structures such as
feedlots, equipment storage yards, per-
manent roads, permanent ponds, and
similar facilities, together with roads
open for unrestricted use by the public
are excluded from nonexempt acreage.

Nonfull-cost entitlement means the
maximum acreage a landholder may ir-
rigate with irrigation water at a
nonfull-cost rate.

Nonfull-cost ratemeans any water rate
other than the full-cost rate. Nonfull-
cost rates are paid for irrigation water
made available to land in a land-
holder’s nonfull-cost entitlement.

Nonproject water means water from
sources other than Reclamation
project facilities.

Nonresident alien means any natural
person who is neither a citizen nor a
resident alien of the United States.

Operation and maintenance costs or
O&M costs mean all direct charges and
overhead costs incurred by the United
States after the date that Reclamation
has declared a project, or a part there-
of, substantially complete to operate,
maintain, provide replacements of, ad-
minister, manage, and oversee project
facilities and lands.

Ownership entitlement means the max-
imum acreage a landholder may di-
rectly or indirectly own and irrigate
with irrigation water.

§426.2

Part owner means an individual or
legal entity that has a beneficial inter-
est in a legal entity, but does not own
100 percent of that legal entity. A lend-
er, who is not otherwise considered a
landholder of the land in question, with
a security interest in a legal entity or
land owned by a legal entity shall not
be considered a part owner under these
regulations.

Prior law means the Reclamation Act
of 1902, and acts amendatory and sup-
plementary thereto (43 U.S.C. 371 et
seq.) that were in effect prior to the en-
actment of the RRA, and as amended
by the RRA.

Prior law recipient means an indi-
vidual or legal entity that has not be-
come subject to the discretionary pro-
visions.

Project means any irrigation project
authorized by Federal reclamation law,
or constructed by the United States
pursuant to such law, or in connection
with a repayment or water service con-
tract executed by the United States
pursuant to such law, or any project
constructed by the TUnited States
through Reclamation for the reclama-
tion of lands. The term project includes
any incidental features of an irrigation
project.

Public entity means States, political
subdivisions or agencies thereof, and
agencies of the Federal Government.

Qualified recipient means an indi-
vidual who is a citizen or a resident
alien of the United States or any legal
entity established under State or Fed-
eral law that benefits 25 natural per-
sons or less. A married couple may be-
come a qualified recipient if either
spouse is a United States citizen or
resident alien. In order to become
qualified recipients, individuals and
legal entities must be subject to the
discretionary provisions through either
district contract action or irrevocable
election.

Reclamation means the Bureau of
Reclamation, U.S. Department of the
Interior.

Reclamation fund means a special
fund established by the Congress under
the Reclamation Act of 1902, as amend-
ed, for the receipts from the sale of
public lands and timber, proceeds from
the Mineral Leasing Act, and certain
other revenues.
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Recordable contract means a written
contract between Reclamation and a
landowner capable of being recorded
under State law, providing for the dis-
position of land held by that landowner
in excess of the ownership limitations
of Federal reclamation law.

Resident alien means any natural per-
son within the meaning of the term as
defined in the Internal Revenue Act of
1954 (26 U.S.C. 7701) as it may be
amended.

RRA means the Reclamation Reform
Act of 1982, Public Law 97-09293, Title
II, 96 Stat. 1263, (43 U.S.C. 390aa et seq.)
as amended.

Secretary means Secretary of the U.S.
Department of the Interior.

Standard certification or reporting
forms mean forms on which landholders
provide complete information about
the directly and indirectly owned and
leased nonexempt lands in their land-
holdings.

Water year means a 365-day period (or
366 days during leap years) whose start
date is specified within a contract be-
tween Reclamation and the district or
through some other agreement between
Reclamation and the district.

Westwide means the 17 Western
States where Reclamation projects are
located, namely: Arizona, California,
Colorado, Idaho, Kansas, Montana, Ne-
braska, Nevada, New Mexico, North
Dakota, Oklahoma, Oregon, South Da-
kota, Texas, Utah, Washington, and
Wyoming.

§426.3 Conformance to the discre-
tionary provisions.

(a) Districts that are subject to the dis-
cretionary provisions. Unless an exemp-
tion in §426.16 applies, a district is sub-
ject to the discretionary provisions if:

(1) The district executes a new or re-
newed contract with Reclamation after
October 12, 1982. The discretionary pro-
visions apply as of the execution date
of the new or renewed contract;

(2) The district amends its contract
to conform to the discretionary provi-
sions:

(i) A district may ask Reclamation to
amend its contract to conform to the
discretionary provisions;

(ii) The district’s request to Rec-
lamation must be accompanied by a
duly adopted resolution dated and
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signed by the governing board of the
district obligating the district to take,
in a timely manner, actions required
by applicable State law to amend its
contract; and

(iii) If the requirements of para-
graphs (a)(2)(i) and (ii) of this section
are met, then Reclamation will amend
the contract, and the district becomes
subject to the discretionary provisions
from the date the district’s request was
submitted to Reclamation;

(iv) If the district only wants to
amend its contracts to become subject
to the discretionary provisions, the
amendments need only be to the extent
required to conform to the discre-
tionary provisions; or

(3) The district amends its contract
after October 12, 1982, to provide the
district with additional or supple-
mental benefits. The amendment must
also include the district’s conformance
to the discretionary provisions:

(i) The discretionary provisions apply
as of the date that Reclamation exe-
cutes the contract amendment;

(ii) For purposes of application of the
acreage limitation provisions Reclama-
tion considers a contract amendment
as providing additional or supple-
mental benefits if that amendment:

(A) Requires the United States to ex-
pend significant funds;

(B) Requires the United States to
commit significant additional water
supplies; or

(C) Substantially modifies contract
payments due the United States; and

(iii) For purposes of application of
the acreage limitation provisions Rec-
lamation does not consider the fol-
lowing contract actions as providing
additional or supplemental benefits:

(A) The construction of facilities for
conveyance of irrigation water for
which districts contracted on or before
October 12, 1982;

(B) Minor drainage and construction
work contracted under a prior repay-
ment or water service contract;

(C) Operation and maintenance
(O&M) amendments;

(D) The deferral of payments pro-
vided the deferral is for a period of 12
months or less;

(E) A temporary supply of irrigation
water as set forth in §426.16(d);
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(F) The transfer of water on an an-
nual basis from one district to another,
provided that:

(1) Both districts have contracts with
the United States;

(2) The rate paid by the district re-
ceiving the transferred water:

(i) Is the higher of the applicable
water rate for either district;

(i1) Does not result in any increased
operating losses to the United States
above those that would have existed in
the absence of the transfer; and

(i77) Does not result in any decrease
in capital repayment to the United
States below what would have existed
in the absence of the transfer; and

(3) The recipients of the transferred
water pay a rate for the water that is
at least equal to the actual O&M costs
or the full-cost rate in those cases
where, for whatever reason, the recipi-
ents would have been subject to such
costs had the water not been consid-
ered transferred water;

(&) Contract actions pursuant to the
Reclamation Safety of Dams Act of
1978, as amended (43 U.S.C. 506); or

(H) Other contract actions that Rec-
lamation determines do not provide ad-
ditional or supplemental benefits.

(b) Districts that are subject to prior
law. Any district which had a contract
in force on October 12, 1982, that re-
quired landholders to comply with the
ownership limitations of Federal rec-
lamation law remains subject to prior
law unless and until the district:

(1) Enters into a new or renewed con-
tract requiring it to conform to the
discretionary provisions, as provided in
paragraph (a)(1) of this section;

(2) Makes a contract action requiring
conformance to the discretionary pro-
visions, as provided in paragraphs (a)(2)
or (3) of this section; or

(3) Becomes exempt, as provided in
§426.16.

(c) Standard RRA contract article. (1)
New or renewed contracts executed
after October 12, 1982, or contracts that
are amended to conform to the discre-
tionary provisions before or on the ef-
fective date of these rules must include
the following clause:

The parties agree that the delivery of irri-
gation water or use of Federal facilities pur-
suant to this contract is subject to reclama-
tion law, as amended and supplemented, in-
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cluding but not limited to the Reclamation
Reform Act of 1982 (43 U.S.C. 390aa et seq..

(2) New or renewed contracts exe-
cuted after the effective date of these
rules, or contracts that are amended to
conform to the discretionary provi-
sions after the effective date of these
rules must include the following
clause:

The parties agree that the delivery of irri-
gation water or use of Federal facilities pur-
suant to this contract is subject to Federal
reclamation law, including but not limited
to the Reclamation Reform Act of 1982 (43
U.S.C. 390aa et seq.), as amended and supple-
mented, and the rules and regulations pro-
mulgated by the Secretary of the Interior
under Federal reclamation law.

(d) The effect of a master contractor’s
and subcontractor’s actions to conform to
the discretionary provisions. If a district
provides irrigation water to other dis-
tricts through subcontracts and the
master contracting district is subject
to:

(1) The discretionary provisions, then
all subcontracting districts who are en-
titled to receive irrigation water must
also conform to the discretionary pro-
visions; or

(2) Prior law, then the subcon-
tracting district can amend its sub-
contract to conform to the discre-
tionary provisions without subjecting
the master contractor or any other
subcontractor of the master contractor
to the discretionary provisions. If a
subcontract that does not include the
United States as a party is amended to
conform to the discretionary provi-
sions, or the subcontract is a new or re-
newed contract executed after October
12, 1982, then the amended, new, or re-
newed subcontract must include the
United States as a party.

(e) The effect on a landholder’s status
when a district becomes subject to the dis-
cretionary provisions. If a district con-
forms to the discretionary provisions
and the landholder is:

(1) Other than a nonresident alien or
a legal entity that is not established
under State or Federal law, and is:

(i) A direct landholder in that dis-
trict, then the landholder becomes sub-
ject to the discretionary provisions and
the associated acreage limitation sta-
tus will apply in any district in which
the landholder holds land; or
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(ii) Only an indirect landholder in
that and all other discretionary provi-
sions districts, then the landholder’s
acreage limitation status is not af-
fected. Such a landholder can receive
irrigation water as a prior law recipi-
ent on indirectly held lands in districts
that conform to the discretionary pro-
visions.

(2) A nonresident alien, or legal enti-
ty not established under State or Fed-
eral law, and the landholder is:

(i) A direct landholder, then since
such a landholder cannot become sub-
ject to, and has no eligibility under the
discretionary provisions:

(A) All direct landholdings in dis-
tricts that conform to the discre-
tionary provisions become ineligible;
and

(B) Directly held land that becomes
ineligible as a result of the district’s
action to conform to the discretionary
provisions may be placed under record-
able contract as subject to the condi-
tions specified in §426.12; or

(ii) An indirect landholder, then such
a landholder may receive irrigation
water on land indirectly held in dis-
tricts conforming to the discretionary
provisions, with the entitlements for
such landholder determined as speci-
fied in §426.8.

(f) Landholder actions to conform to the
discretionary provisions. (1) In the ab-
sence of a district’s action to conform
to the discretionary provisions, United
States citizens, resident aliens, or legal
entities established under State or
Federal law, can elect to conform to
the discretionary provisions by exe-
cuting an irrevocable election. Upon
execution of an irrevocable election:

(i) The elector’s entire landholding in
all districts shall be subject to the dis-
cretionary provisions;

(ii) The election shall be binding on
the elector and his or her landholding,
but will not be binding on subsequent
landholders of that land;

(iii) An irrevocable election by a
legal entity is binding only upon that
entity and not on the part owners of
that entity;

(iv) An irrevocable election by a part
owner of a legal entity binds only the
part owner making the election and
not the entity or other part owners of
the entity; and
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(v) An irrevocable election by a les-
sor does not affect the status of a les-
see, and vice versa. However, the eligi-
bility and entitlement of neither a les-
sor nor a lessee may be enhanced
through leasing.

(2) A landholder makes an irrev-
ocable election by completing a Rec-
lamation issued irrevocable election
form:

(i) The elector’s original irrevocable
election form must be filed by the dis-
trict with Reclamation and must be ac-
companied by a completed certification
form, as specified in §426.18;

(ii) The elector must file copies of
the irrevocable election and -certifi-
cation forms concurrently with each
district where the elector holds non-
exempt land;

(iii) Reclamation will prepare a let-
ter advising the recipient of the ap-
proval or disapproval of the election.
Reclamation will base approval upon
whether the election form and the ac-
companying certification form(s) indi-
cate the elector’s satisfaction of the
various requirements of Federal rec-
lamation law and these regulations;

(iv) If the election is approved, the
letter of approval, with a copy of the
irrevocable election form and the origi-
nal certification form(s), will be sent
by Reclamation to each district where
the elector holds land;

(v) The district(s) shall retain the
forms; and

(vi) If the irrevocable election is dis-
approved, the landholder and the dis-
trict will be advised by letter along
with the reasons for disapproval.

(3) A landholder that only holds land
indirectly in a district that has con-
formed to the discretionary provisions,
other than a nonresident alien or a
legal entity not established under
State or Federal law, may make an ir-
revocable election also by simply sub-
mitting certification forms to all dis-
tricts where the landholder holds land
subject to the acreage limitation provi-
sions. An election made in this manner
is binding in all districts in which such
elector holds land.

(g) District reliance on irrevocable elec-
tion form information. The district is en-
titled to rely on the information con-
tained in the irrevocable election form.
The district does not need to make an
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independent investigation of the infor-
mation.

(h) Time limits for amendments or elec-
tions to conform to the discretionary pro-
visions. Reclamation will allow at any-
time a landholder to elect or a district
to amend its contract to conform to
the discretionary provisions. An irrev-
ocable election that was made after
April 12, 1987, but on or before May 13,
1987, shall be considered effective as of
April 12, 1987.

§426.4 Attribution of land.

(a) Prohibition on increasing acreage
limitation entitlements. Except as specifi-
cally provided in these rules, a land-
holder cannot increase acreage limita-
tion entitlements or eligibility by ac-
quiring or holding a beneficial interest
in a legal entity. Similarly, the acre-
age limitation status of an individual
or legal entity that holds or has ac-
quired a beneficial interest in another
legal entity will not be permitted to
enlarge the latter legal entity’s acre-
age limitation entitlements or eligi-
bility.

(b) Attribution of owned land. For pur-
poses of determining acreage to be
counted against acreage limitation en-
titlements, acreage will be attributed
to all:

(1) Direct landowners in proportion
to the direct beneficial interest the
landowners own in the land; and

(2) Indirect landowners in proportion
to the indirect beneficial interest they
own in the land.

(c) Attribution of leased land. Leased
land will be attributed to the direct
and indirect landowners as well as to
the direct and indirect lessees in the
same manner as described in para-
graphs (b) and (d) of this section.

(d) Attribution of land held through in-
termediate entities. If land is held by a
direct landholder and a series of indi-
rect landholders, Reclamation will at-
tribute that land to the acreage limita-
tion entitlements of the direct land-
holder and each indirect landholder in
proportion to each landholder’s bene-
ficial interest in the entity that di-
rectly holds the land.

(e) Leasebacks. Any land a landholder
directly or indirectly owns and that is
directly or indirectly leased back will
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only count once against that particular
landholder’s nonfull-cost entitlement.

(f) Effect on an entity of attribution to
part owners. For purposes of deter-
mining eligibility, the entire land-
holding will be attributed to all the di-
rect and indirect landholders. If the in-
terests in a legal entity are:

(1) Undivided, then all of the indirect
part owners must be eligible in order
for the entity to be eligible; or

(2) Divided, in such a manner that
specific parcels are attributable to
each indirect landholder, then the enti-
ty may qualify for eligibility on those
portions of the landholding not attrib-
utable to any part owner who is ineli-
gible.

§426.5 Ownership entitlement.

(a) General. Except as provided in
§§426.12 and 426.14, all nonexempt land
directly or indirectly owned by a land-
holder counts against that landholder’s
ownership entitlement. In addition,
land owned or controlled by a public
entity that is leased to another party
counts against the lessee’s ownership
entitlement, as specified in § 426.10.

(b) Qualified recipient ownership enti-
tlement. A qualified recipient is entitled
to receive irrigation water on a max-
imum of 960 acres of owned nonexempt
land, or the Class 1 equivalent thereof.
This entitlement applies on a westwide
basis.

(c) Limited recipient ownership entitle-
ment. A limited recipient is entitled to
receive irrigation water on a maximum
of 640 acres of owned nonexempt land,
or the Class 1 equivalent thereof. This
entitlement applies on a westwide
basis.

(d) Prior law recipient ownership enti-
tlement. (1) Ownership entitlements for
prior law recipients are determined by
whether the recipient is one individual
or a married couple, and for entities by
the type of entity, as follows:

(i) An individual subject to prior law
is entitled to receive irrigation water
on a maximum of 160 acres of owned
nonexempt land;

(ii) Married couples who hold equal
interests are entitled to receive irriga-
tion water on a maximum of 320 acres
of jointly owned nonexempt land;

(iii) Surviving spouses until remar-
riage are entitled to receive irrigation
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water on that land owned jointly in
marriage up to a maximum of 320 acres
of owned nonexempt land. If any of
that land should be sold, the applicable
ownership entitlement would be re-
duced accordingly, but not to less than
160 acres of owned nonexempt land;

(iv) Children are each entitled to re-
ceive irrigation water on a maximum
of 160 acres of owned nonexempt land,
regardless of whether they are inde-
pendent or dependent;

(v) Joint tenancies and tenancies-in-
common subject to prior law are enti-
tled to receive irrigation water on a
maximum of 160 acres of owned non-
exempt land per tenant, provided each
tenant holds an equal interest in the
tenancy;

(vi) Partnerships subject to prior law
are entitled to receive irrigation water
on a maximum of 160 acres of owned
nonexempt land per partner if the part-
ners have separable and equal interests
in the partnership and the right to al-
ienate that interest. Partnerships
where each partner does not have a
separable interest and the right to al-
ienate that interest are entitled to re-
ceive irrigation water on a maximum
of 160 acres of nonexempt land owned
by the partnership; and

(vii) All corporations subject to prior
law are entitled to receive irrigation
water on a maximum of 160 acres of
owned nonexempt land.

(2) Prior law recipient ownership en-
titlements specified in this section
apply on a westwide basis unless the
land was acquired by the current owner
on or before December 6, 1979. For land
acquired by the current owner on or be-
fore that date, prior law ownership en-
titlements apply on a district-by-dis-
trict basis.

(3) For those entities where an equal
interest held by the part owners would
result in a 160-acre per part owner enti-
tlement for the entity, if the part own-
ers interests are not equal then the en-
titlement of the entity will be deter-
mined by the relative interest held in
the entity by each part owner.

§426.6 Leasing and full-cost pricing.

(a) Conditions that a lease must meet.
Districts can make irrigation water
available to leased land only if the
lease meets the following require-
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ments. Land that is leased under a
lease instrument that does not meet
the following requirements will be in-
eligible to receive irrigation water
until the lease agreement is termi-
nated or modified to satisfy these re-
quirements.

(1) The lease is in writing;

(2) The lease includes the effective
date and term of the lease, the length
of which must be:

(i) 10 years or less, including any ex-
ercisable options; however, for peren-
nial crops with an average life longer
than 10 years, the term may be equal
to the average life of the crop as deter-
mined by Reclamation, and

(ii) In no case may the term of a
lease exceed 25 years, including any ex-
ercisable options;

(3) The lease includes a legal descrip-
tion, that is at least as detailed as
what is required on the standard cer-
tification and reporting forms, of the
land subject to the lease;

(4) Signatures of all parties to the
lease are included;

(5) The lease includes the date(s) or
conditions when lease payments are
due and the amounts or the method of
computing the payments due;

(6) The lease is available for Rec-
lamation’s inspection and Reclamation
reviews and approves all leases for
terms longer than 10 years; and

(7) If either the lessor or the lessee is
subject to the discretionary provisions,
the lease provides for agreed upon pay-
ments that reflect the reasonable value
of the irrigation water to the produc-
tivity of the land; except

(8) Leases in effect as of the effective
date of these regulations do not need to
meet the criteria specified under para-
graphs (a) (3) and (4) of this section, un-
less and until such leases are renewed.

(b) Nonfull-cost entitlements. (1) The
nonfull-cost entitlement for qualified
recipients is 960 acres, or the Class 1
equivalent thereof.

(2) The nonfull-cost entitlement for
limited recipients that received irriga-
tion water on or before October 1, 1981,
is 320 acres or the Class 1 equivalent
thereof. The nonfull-cost entitlement
for limited recipients that did not re-
ceive irrigation water on or prior to
October 1, 1981, is zero.
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(3) The nonfull-cost entitlement for
prior law recipients is equal to the re-
cipient’s maximum ownership entitle-
ment as set forth in §426.5(d). However,
for the purpose of computing the acre-
age subject to full cost, all owned and
leased irrigation land westwide must
be included in the computation.

(c) Application of the nonfull-cost and
full-cost rates. (1) A landholder may irri-
gate at the nonfull-cost rate directly
and indirectly held acreage equal to his
or her nonfull-cost entitlement.

(2) If a landholding exceeds the land-
holder’s nonfull-cost entitlement, the
landholder must pay the appropriate
full-cost rate for irrigation water deliv-
ered to acreage that equals the amount
of leased land that exceeds that enti-
tlement.

(3) In the case of limited recipients, a
landholder does not have to lease land
to exceed a nonfull-cost entitlement,
since the nonfull-cost entitlement is
less than the ownership entitlement.
Therefore, limited recipients must pay
the appropriate full-cost rate for irri-
gation water delivered to any acreage
that exceeds their nonfull-cost entitle-
ment.

(d) Types of lands that count against
the nonfull-cost entitlement. (1) All di-
rectly and indirectly owned irrigation
land and irrigation land directly or in-
directly leased for any period of time
during 1-water year counts towards a
landholder’s nonfull-cost entitlement,
except:

(i) Involuntarily acquired land, as
provided in §§426.12 and 426.14; and

(ii) Land that is leased for incidental
grazing or similar purposes during peri-
ods when the land is not receiving irri-
gation water.

(2) Reclamation’s process for deter-
mining if a nonfull-cost entitlement
has been exceeded is as follows:

(i) All land counted toward a land-
holder’s nonfull-cost entitlement will
be counted on a cumulative basis dur-
ing any 1-water year;

(ii) Once a landholder’s nonfull-cost
entitlement is met in a given water
year, any additional eligible land may
be irrigated only at the full-cost rate;
and

(iii) Irrigation land will be counted
towards nonfull-cost entitlements on a
westwide basis, even for prior law re-
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cipients, regardless of the date of ac-
quisition.

(e) Selection of nonfull-cost land. (1) A
landholder that has exceeded his or her
nonfull-cost entitlement may select in
each water year, from his or her di-
rectly held irrigation land, the land
that can be irrigated at a nonfull-cost
rate and the land that can be irrigated
only at the full-cost rate. Selections
for full-cost or nonfull-cost land may
include:

(i) Leased land;

(ii) Nonexcess owned land;

(iii) Land under recordable contract,
unless that land is already subject to
application of the full-cost rate under
an extended recordable contract; or

(iv) A combination of all three.

(2) Once a landholder has received ir-
rigation water on a given land parcel
during a water year, the selection of
that parcel as full cost or nonfull-cost
is binding until the landholder has
completed receiving irrigation water
westwide for that water year.

(f) Applicability of a full-cost selection
to an owner or lessee. If a landowner or
lessee should select land as subject to
full-cost pricing, then that land can re-
ceive irrigation water only at the full-
cost rate, regardless of eligibility of
the other party to receive the irriga-
tion water at the nonfull-cost rate.

(g) Subleased land. Land that is sub-
leased (the lessee transfers possession
of the land to a sublessee) will be at-
tributed to the landholding of the sub-
lessee and not to the lessee.

(h) Calculating full-cost charges. Rec-
lamation will calculate a district’s
full-cost charge using accepted ac-
counting procedures and under the fol-
lowing conditions.

(1) The full-cost charge does not re-
cover interest retroactively before Oc-
tober 12, 1982. But, interest on the un-
paid balance does accrue from October
12, 1982, where the unpaid balance
equals the irrigation allocated con-
struction costs for facilities in service
plus cumulative federally funded O&M
deficits, less payments.

(2) The full-cost charge will be deter-
mined:

(i) As of October 12, 1982, for con-
tracts entered into before that date re-
gardless of amendments to conform to
the discretionary provisions; and
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(ii) At the time of contract execution
for new and renewed contracts entered
into on or after October 12, 1982.

(3) For repayment contracts, the full-
cost charge will fix equal annual pay-
ments over the amortization period.
For water service contracts, the full-
cost charge will fix equal payments per
acre-foot of projected water deliveries
over the amortization period.

(4) If there are additional construc-
tion expenditures, or if the cost allo-
cated to irrigation changes, then a new
full-cost charge will be determined.

(5) Reclamation will notify the re-
spective districts of changes in the
full-cost charge at the time the district
is notified of other payments due the
United States.

(6) In determining full-cost charges,
the following factors will be consid-
ered:

(i) Amortization period. The amortiza-
tion period for calculating the full-cost
charge is the remaining balance of:

(A) For contracts entered into before
October 12, 1982, the contract repay-
ment period as of October 12, 1982;

(B) For contracts entered into on or
after October 12, 1982, the contract re-
payment period;

(C) For water service contracts, the
period from October 12, 1982, or the exe-
cution date of the contract, whichever
is later, to the anticipated date of
project repayment; and

(D) In cases where water services
rates are designed to completely repay
applicable Federal expenditures in a
specific time period, that time period
may be used as the amortization period
for full-cost calculations related to
these expenditures; but, in no case will
the amortization period exceed the
project payback period authorized by
the Congress;

(ii) Construction costs. For deter-
mining full cost, construction costs
properly allocable to irrigation are
those Federal project costs for facili-
ties in service that have been assigned
to irrigation within the overall alloca-
tion of total project construction costs.
Total project construction costs in-
clude all direct expenditures necessary
to install or implement a project, such
as:

(A) Planning;

(B) Design;
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(C) Land;

(D) Rights-of-way;

(BE) Water-rights acquisitions;

(F) Construction expenditures;

(G) Interest during construction; and

(H) When appropriate, transfer costs
associated with services provided from
other projects;

(iii) Facilities in service. Facilities in
service are those facilities that are in
operation and providing irrigation
services;

(iv) Operation and maintenance (O&M)
deficits funded. O&M deficits funded are
the annual O&M costs including
project-use pumping power allocated to
irrigation that have been federally
funded and that have not been paid by
the district;

(v) Payments received. In calculating
the payments that have been received,
all receipts and credits applied to
repay or reduce allocated irrigation
construction costs in accordance with
Federal reclamation law, policy, and
applicable contract provisions will be
considered. These may include:

(A) Direct repayment contract reve-
nues;

(B) Net water service contract in-
come;

(C) Contributions;

(D) Ad valorem taxes; and

(E) Other miscellaneous revenues and
credits excluding power and municipal
and industrial (M&I) revenues;

(vi) Interest rates. Interest rates to be
used in calculating full-cost charges
will be determined by the Secretary of
the Treasury as follows:

(A) For irrigation water delivered to
qualified recipients, limited recipients
receiving water on or before October 1,
1981, and extended recordable contract
land owned by prior law recipients, the
interest rate for expenditures made on
or before October 12, 1982, will be the
greater of 7.5 percent per annum or the
weighted average yield of all interest-
bearing marketable issues sold by the
Treasury during the fiscal year when
the expenditures were made by the
United States. The interest rate for ex-
penditures made after October 12, 1982,
will be the arithmetic average of:

(I) The computed average interest
rate payable by the Treasury upon its
outstanding marketable public obliga-
tions that are neither due nor callable
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for redemption for 15 years from the
date of issuance at the beginning of the
fiscal year when the expenditures are
made; and

(2) The weighted average yield on all
interest-bearing marketable issues sold
by the Treasury during the fiscal year
preceding the fiscal year the expendi-
tures are made;

(B) For irrigation water delivered to
limited recipients not receiving irriga-
tion water on or before October 1, 1981,
and prior law recipients, except for
land owned subject to extended record-
able contract, the interest rate will be
determined as of the fiscal year pre-
ceding the fiscal year the expenditures
are made, except that the interest rate
for expenditures made before October
12, 1982, will be determined as of Octo-
ber 12, 1982. The interest rate will be
based on the arithmetic average of:

(I) The computed average interest
rate payable by the Treasury upon its
outstanding marketable public obliga-
tions that are neither due nor callable
for redemption for 15 years from the
date of issuance; and

(2) The weighted average yield on all
interest-bearing marketable issues sold
by the Treasury.

(C) Landholders who were prior law
recipients and become subject to the
discretionary provisions after April 12,
1987, are eligible for the full-cost inter-
est rate specified in paragraph
(h)(6)(vi)(A) of this section, unless they
are limited recipients that did not re-
ceive irrigation water on or before Oc-
tober 1, 1981, in that case they remain
subject to the full-cost interest rate
specified in paragraph (h)(6)(vi)(B) of
this section.

(1) Direct and proportional charges for
full-cost water. In situations where
water delivery charges are contrac-
tually or customarily levied on a per-
acre basis, full-cost assessments will be
made on a per-acre basis. In situations
where water delivery charges are con-
tractually or customarily levied on a
per acre-foot basis, one of the following
methods must be used to make full-
cost assessments:

(1) Assessments will be based on the
actual amounts of water used in situa-
tions where measuring devices are in
use, to the satisfaction of Reclamation,
to reasonably determine the amounts
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of irrigation water being delivered to
full-cost and nonfull-cost land; or

(2) In situations where, as determined
by Reclamation, measuring devices are
not a reliable method for determining
the amounts of water being delivered
to full-cost and nonfull-cost land, then
water charges must be based on the as-
sumption that equal amounts of water
per acre are being delivered to both
types of land during periods when both
types of land are actually being irri-
gated.

(j) Disposition of revenues obtained
through full-cost water pricing—(1) Legal
deliveries. If irrigation water has been
delivered in compliance with Federal
reclamation law and these regulations,
then:

(i) That portion of the full-cost rate
that would have been collected if the
land had not been subject to full cost
will be credited to the annual pay-
ments due under the district’s contrac-
tual obligation;

(ii) Any O&M revenues collected over
and above those required under the dis-
trict’s contract will be credited to the
project O&M account; and

(iii) The remaining full-cost revenues
will be credited to the Reclamation
fund unless otherwise provided by law,
with any capital component of the full-
cost rate credited to project repay-
ment, if applicable.

(2) Illegal deliveries. Revenues result-
ing from the assessment of compensa-
tion charges for illegal deliveries of ir-
rigation water will be deposited into
the Reclamation fund in their entirety,
and will not be credited toward any
contractual obligation, or O&M or re-
payment account of the district or
project. For purposes of these regula-
tions only, this does not include reve-
nues from any charges that may be as-
sessed by the district to cover district
operation, maintenance, and adminis-
trative expenses.

§426.7 Trusts.

(a) Definitions for purposes of this sec-
tion:

Grantor revocable trust means a trust
that holds irrigable land or irrigation
land that may be revoked at the discre-
tion of the grantor(s), or terminated by
the terms of the trust, and revocation
or termination results in title to the
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land held in trust reverting either di-
rectly or indirectly to the grantor(s).

Irrevocable trust means a trust that
holds irrigable land or irrigation land
and does not allow any individual, in-
cluding the grantor or beneficiaries,
the discretion to decide when or under
what conditions the trust terminates,
and that upon termination the title to
the land held in trust transfers either
directly or indirectly to a person(s) or
entity(ies) other than the grantor(s).

Otherwise revocable trust means a
trust that holds irrigable land or irri-
gation land and that may be revoked at
the discretion of the grantor(s) or
other parties, or terminated by the
terms of the trust, and revocation or
termination results in the title to the
land held in trust transferring either
directly or indirectly to a person(s) or
entity(ies) other than the grantor(s).

(b) Attribution of land held by a trust.
The acreage limitation entitlements of
a trust are only limited by the acreage
limitation entitlements of the trustees,
grantors, or beneficiaries to whom land
held by the trust must be attributed as
provided for in §426.4. The entitlements
of the parties to whom trusted land is
attributed are determined according to
§§426.5, 426.6, and 426.8, and other appli-
cable provisions of Federal reclamation
law and these regulations. Reclamation
attributes nonexempt land held by a
trust to the following parties:

(1) For land held in an irrevocable
trust, the land is attributed to the
beneficiaries in proportion to their
beneficial interest in the trust. How-
ever, this attribution is only made if
the criteria listed in paragraphs (b)(1)
(i) and (ii) of this section are met. If
the trust fails to meet any portion of
these criteria, Reclamation attributes
the land held in the trust to the trust-
ee.

(i) The trust is in written form and
approved by Reclamation; and

(ii) The beneficiaries of the trust and
the beneficiaries’ respective interests
are identified within the trust docu-
ment.

(2) For land held in a grantor revocable
trust, the land is attributed to the
grantor according to the grantor’s
acreage limitation status and the
land’s eligibility immediately prior to
its transfer to the trust. However, this
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attribution is only made if the criteria
listed in paragraphs (b)(2) (i), (ii), (iii),
and (iv) of this section are met. If the
trust fails to meet any portion of these
criteria, the land held in trust will be
ineligible to receive irrigation water
until all of the criteria are met. The
only exception is if the trust’s and
grantor’s standard certification or re-
porting forms indicate that the land
held by the trust has been attributed to
the trust’s grantor(s).

(i) The trust meets the criteria speci-
fied in paragraph (b)(1) of this section;

(ii) The grantor(s) of all land held by
the trust is (are) identified within the
trust document;

(iii) The conditions under which the
trust may be revoked or terminated
are identified within the trust docu-
ment; and

(iv) The recipient(s) of the trust land
upon revocation or termination is (are)
identified within the trust document.

(3) For land held in an otherwise rev-
ocable trust, the land is attributed to
the beneficiaries in proportion to their
beneficial interests in the trust. How-
ever, this attribution is only made if
the trust meets the criteria specified in
paragraph (b)(1) of this section and the
trust meets the additional criteria
specified in paragraph (b)(2) of this sec-
tion.

(i) If Reclamation cannot determine
who will hold the land in trust upon
termination or revocation of the trust,
or who is the grantor(s) of the land
held in trust, then irrigation water will
not be made available to the land held
in trust until the trust satisfies the ad-
ditional criteria listed in paragraph
(b)(2) of this section.

(ii) If the trust fails to meet the cri-
teria listed in paragraph (b)(1) of this
section, but does meet the additional
criteria listed in paragraphs (b)(2) (ii)
through (iv) of this section, then the
land is attributed to the trustee.

(c) Class beneficiaries. For purposes of
identifying beneficiaries, a class of
beneficiaries specified within the trust
document will be acceptable, as long as
the trust document is specific as to the
beneficial interest to which each mem-
ber of the class will be entitled and the
members of the class are identifiable.

(1) Attribution during any given
water year will be provided only to
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class beneficiaries that are natural per-
sons and established legal entities. For
purposes of administering the acreage
limitation provisions, attribution to
unborn or deceased persons, or entities
not yet established, will not be al-
lowed.

(2) If a trust includes a class of bene-
ficiaries to which land subject to the
acreage limitation provisions will be
attributed, the trustee and each of the
beneficiaries will be required to submit
standard certification or reporting
forms annually. The submittal of
verification forms, as provided in
§426.18(1), will not be applicable to such
trusts.

(d) Application of full-cost rate to land
held by grantor revocable trusts. If a
grantor revocable trust that meets the
criteria specified in paragraph (b)(2) of
this section is revised by the grantor in
a manner that precludes attribution of
the land held in trust to the grantor:

(1) Before April 20, 1988, Reclamation
will not assess full-cost rates for the
land held by the revised trust for the
period before it was revised; or

(2) On or after April 20, 1988, Rec-
lamation will charge the full-cost rate
for irrigation water delivered to any
land held by the trust that exceeds the
grantor’s nonfull-cost entitlement,
commencing December 23, 1987, until
the trust agreement is revised to make
it an irrevocable trust or an otherwise
revocable trust.

§426.8 Nonresident aliens and foreign
entities.

(a) Definitions for purposes of this sec-
tion:

Domestic entity means a legal entity
established under State or Federal law.

Foreign entity means a legal entity
not established under State or Federal
law.

(b) Restriction on receiving irrigation
water. Notwithstanding any other pro-
vision of Federal reclamation law or
these regulations, a nonresident alien
or foreign entity that directly holds
land in a district that is subject to the
discretionary provisions is not eligible
to receive irrigation water on such
land. Nonresident aliens and foreign
entities may hold land indirectly in
discretionary districts and both di-
rectly and indirectly in prior law dis-
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tricts and receive irrigation water on
such land, subject to their acreage lim-
itation entitlements.

(c) Entitlements for monresident aliens
and foreign entities. Except as provided
in paragraph (d) of this section, all
nonresident aliens and foreign entities
will be considered prior law recipients,
and shall have entitlements and eligi-
bility only as prior law recipients as
specified in §§426.5(d) and 426.6(b)(3).

(d) Exception to prior law entitlement
application. (1) If a nonresident alien is
a citizen of or a foreign entity is estab-
lished in a country that has one of the
following treaties with the TUnited
States or is a member of the listed or-
ganization, then that nonresident alien
or foreign entity will not be restricted
to prior law entitlements, provided the
eligible landholding subject to the
acreage limitation provisions is held
indirectly:

(i) Friendship, Commerce and Navi-
gation Treaty;

(ii) Bilateral Investment Treaty;

(iii) North American Free Trade
Agreement;

(iv) Canada-United States Free Trade
Agreement; or

(v) Organization for Economic Co-
operation and Development.

(2) Nonresident aliens and foreign en-
tities that meet the criteria listed in
paragraph (d)(1) of this section will be
required to provide proof of citizenship
or documentation certifying the coun-
try in which the entity in question was
established. Districts will retain such
documentation in the landholder’s file.

(3) If a nonresident alien or foreign
entity meets the criteria listed in para-
graph (d)(1) of this section, and only
holds eligible land subject to the acre-
age limitation provisions indirectly,
then the nonresident alien may be
treated as a United States citizen or
the foreign entity may be treated as a
domestic entity for purposes of appli-
cation of the acreage limitation provi-
sions for the land held indirectly.

(i) The nonresident alien or foreign
entity may submit an irrevocable elec-
tion to conform to the discretionary
provisions as provided for in §426.3(f).
Conformance to the discretionary pro-
visions through the submittal of a cer-
tification form will not be allowed as
specified in §426.3(f)(3).
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(ii) Upon Reclamation’s approval of
the irrevocable election, a nonresident
alien will be treated as having the own-
ership entitlement of a qualified recipi-
ent as described in §426.5(b), for any
land held indirectly. A foreign entity
will be treated as a qualified recipient
or a limited recipient as determined by
the number of natural persons who are
beneficiaries of the entity as specified
by the definitions found in §426.2, and
the subsequent entitlement as provided
in §426.5(b) or (c), for any land held in-
directly. The applicable nonfull-cost
entitlements will be determined as de-
scribed in §426.6(b).

(iii) Reclamation will not approve ir-
revocable elections submitted by a
nonresident alien or a foreign entity
that holds any land directly in any
prior law district.

(iv) Reclamation will not approve ir-
revocable elections submitted by a
nonresident alien that is not a citizen
of or foreign entity that has not been
established in a country that has a
treaty or international membership as
specified in paragraph (d)(1) of this sec-
tion.

§426.9 Religious or charitable organi-
zations.

(a) Definitions for purposes of this sec-
tion:

Central organization means the orga-
nization to which all subdivisions, such

as parishes, congregations, chapters,
etc., ultimately report.
Religious or charitable organization

means an organization or each con-
gregation, chapter, parish, school,
ward, or similar subdivision of a reli-
gious or charitable organization that is
exempt from paying Federal taxes
under §501 of the Internal Revenue
Code of 1954, as amended.

(b) Acreage limitation status of religious
or charitable organizations that are sub-
ject to the discretionary provisions. (1)
Religious or charitable organizations
or their subdivisions that are subject
to the discretionary provisions have
qualified recipient status, if:

(i) The organization’s or subdivision’s
agricultural produce and proceeds from
the sales of such produce are used only
for charitable purposes;

(ii) The organization or subdivision,
itself, operates the land; and
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(iii) No part of the net earnings of
the organization or subdivision accrues
to the benefit of any private share-
holder or individual.

(2) If Reclamation determines that a
religious or charitable organization or
any of its subdivisions does not meet
the criteria listed in paragraph (b)(1) of
this section, then:

(i) If the central organization has not
met the criteria, Reclamation will
treat the entire organization, including
all subdivisions, as a single entity; or

(ii) If a subdivision has not met the
criteria, only that subdivision and any
subdivisions of it will be treated as a
single entity and not the central orga-
nization or other subdivisions of the
central organization; and

(iii) In order to ascertain the acreage
limitation status, Reclamation deter-
mines the total number of members in
both the organization that has not met
the criteria and in any subdivisions
that are under that organization. If
Reclamation determines that total
number equals:

(A) More than 25 members, then Rec-
lamation treats that organization and
every subdivision under that organiza-
tion as a single legal entity with a lim-
ited recipient status; or

(B) 25 members or less, then Rec-
lamation treats that organization and
every subdivision under that organiza-
tion as a single legal entity with a
qualified recipient status.

(c) Acreage limitation status of prior
law religious or charitable organizations
or subdivisions. (1) Religious or chari-
table organizations and each of their
subdivisions are treated as separate
prior law corporations, if neither the
district nor that religious or charitable
organization or its subdivisions elect
to conform to the discretionary provi-
sions.

(2) Reclamation will treat the entire
organization, including all subdivi-
sions, as a single prior law corporation,
if the central organization or any sub-
divisions do not meet the criteria spec-
ified in paragraph (b)(1) of this section.

(d) Affiliated farm management between
a religious or charitable organization and
a more central organization of the same
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affiliation. Reclamation permits a sub-
division of a religious or charitable or-
ganization to retain its status as an in-
dividual entity while cooperating with
a more central organization of the
same affiliation in farm operation and
management. Reclamation permits af-
filiated farm management regardless of
whether the subdivision is the owner of
the land being operated.

§426.10 Public entities.

(a) Application of the acreage limitation
provisions to public entities. Reclamation
does not subject public entities to the
acreage limitation provisions of Fed-
eral reclamation law with respect to
land that Reclamation determines pub-
lic entities farm primarily for nonrev-
enue producing functions. However,
public entities are required to meet
certification and reporting require-
ments as specified in §426.18.

(b) Sale of public land. Reclamation
does not require public entities to seek
price approval before they sell non-
exempt lands. Once sold, Reclamation
can make irrigation water available to
such land if the purchaser meets RRA
eligibility requirements.

(c) Leasing of public land. Public enti-
ties can lease irrigation land that they
own or control to eligible landholders.
Land leased from a public entity
counts towards the lessee’s ownership
and nonfull-cost entitlement.

§426.11 Class 1 equivalency.

(a) General application. Class 1 equiva-
lency determinations will establish, on
a district-wide basis, the acreage of
land with lower productive potential
(Classes 2, 3, and 4) that would be
equivalent in productive potential to
the most suitable land (Class 1) in the
local agricultural economic setting.

(1) Reclamation establishes equiva-
lency factors by comparing the weight-
ed average farm size required to
produce a given level of income on each
of the lower classes of land with the
farm size required to produce that in-
come level on Class 1 land.

(2) For equivalency purposes, Rec-
lamation will classify all irrigable land
as Class 1, 2, or 3; no other classifica-
tions are permissible for irrigable land.
Class 4 and special-use land classes will
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be allocated to one of these three class-
es on a case-by-case basis.

(3) Once the Class 1 equivalency de-
terminations have been made, indi-
vidual landowners with land classified
as 2 or 3 for equivalency purposes will
have the right to adjust their actual
landholding acreage to its Class 1
equivalent acreage.

(4) In a district subject to prior law,
Class 1 equivalency can be applied only
to landholders who are subject to the
discretionary provisions.

(5) Requests for equivalency deter-
minations will be scheduled by region,
with the regional director of each Rec-
lamation region having responsibility
for such scheduling. Generally, re-
quests will be honored on a first-come-
first-served basis. However, if requests
exceed the region’s ability to fulfill
them expeditiously, priority will be
given on the basis of greatest imme-
diate need.

(b) Who may request a Class 1 equiva-
lency determination? Only districts may
request Class 1 equivalency determina-
tions. Upon the request of any district
subject to the acreage limitation provi-
sions, Reclamation will make a Class 1
equivalency determination for that dis-
trict. Equivalency determinations can
be made only on a district-wide basis.

(¢c) Definition of Class 1 land. Class 1
land is defined and will be classified as
that irrigable land within a particular
agricultural economic setting that:

(i) Most completely meets the var-
ious parameters and specifications es-
tablished by Reclamation for irrigable
land classes;

(ii) Has the relatively highest level of
suitability for continuous, successful
irrigation farming; and

(iii) Is estimated to have the highest
relative productive potential measured
in terms of net income per acre (re-
flecting both productivity and costs of
production). The equivalency analysis
will establish the acreage of each of the
lower classes of land which is equal in
productive potential (measured in
terms of net farm income) to 1 acre of
Class 1 land.

(2) All land that Reclamation has not
classified, or for which Reclamation
has not yet performed the necessary
economic studies, will be considered
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Class 1 land for the purposes of deter-
mining entitlements under these rules
until such time as the necessary classi-
fications or studies have been com-
pleted.

(d) Determination of land classes. The
extent and location of Class 1 land and
land in lower land classes in a district
have been, or will be, determined by
Reclamation.

(1) Reclamation will take into ac-
count the influence of economic and
physical factors upon the productive
potential of the land lying within the
district. These factors will include, but
are not limited to the following and
their effect on agricultural practices:

(i) The physical and chemical charac-
teristics of the soil;

(ii) Topography;

(iii) Drainage status;

(iv) Costs of production;

(v) Land development costs;

(vi) Water quality and adequacy;

(vii) Elevation;

(viii) Crop adaptability; and

(ix) Length of growing season.

(2) Acceptable levels of detail for
land classification studies to be uti-
lized in making Class 1 equivalency de-
terminations for a given district will
be evaluated on the basis of the phys-
ical and agricultural economic charac-
teristics of the area. For districts
where the sole purpose of the land clas-
sification study is for a Class 1 equiva-
lency determination, the level of detail
of the land classification to be made
will never be greater than that re-
quired to make a Class 1 equivalency
determination.

(3) Reclamation will pay for at least
a portion of the costs associated with
the land classification study. The
amount to be paid by Reclamation will
be determined as follows:

(i) Reclamation has provided basic
land classification data as part of the
project development process since 1924.
Accordingly, if Reclamation deter-
mines that acceptable land classifica-
tion data are not available for making
requested Class 1 equivalency deter-
minations and if the project was au-
thorized for construction since 1924,
such data will be made available at
Reclamation’s expense; or

(ii) For each district located in
projects authorized for construction
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prior to 1924, Reclamation will pay 50
percent of the costs and the district
must pay 50 percent of the costs of new
land classification studies required to
make accurate Class 1 equivalency de-
terminations.

(4) When basic land classification
data are available for a district, but
the district does not agree with the ac-
curacy or asserts that the data have
become outdated, the district may re-
quest, and Reclamation may perform, a
reclassification under the authority
contained in the Reclamation Project
Act of 1939 (43 U.S.C. 485), with the fol-
lowing conditions:

(i) The requesting district will pay 50
percent of the costs of performing such
reclassifications and 100 percent of the
costs of all other studies involved in
the equivalency process; and

(ii) The results of such reclassifica-
tions will be binding upon the request-
ing district and Reclamation.

(e) Additional studies required for Class
1 equivalency determinations. Economic
studies related to Class 1 equivalency
determinations will measure net farm
income by land classes within the dis-
trict.

(1) Net farm income will be deter-
mined by considering the disposable in-
come accruing to the farm operator’s
labor, management, and equity from
the sale of farm crops and livestock
produced on irrigated land, after all
fixed and variable costs of production,
including costs of irrigation service,
are accounted for.

(2) Net farm income will be the meas-
ure of productivity to establish equiva-
lency factors reflecting the acreage of
each of the lower classes of land which
is equal in productive potential to 1
acre of Class 1 land.

(3) The cost of performing new or ad-
ditional economic studies and com-
putations inherent in the equivalency
process will be the responsibility of the
requesting district.

(f) Use of Class 1 equivalency with the
acreage limitation provisions. Class 1
land and land in lower classes will be
identified on a district basis by Rec-
lamation using a standard approach in
which the land classification for the
entire district is considered. Equiva-
lency factors will then be computed for
the district and applied to specific
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tracts within individual landholdings.
If adequate land classification data are
not available, they will be developed as
specified in paragraph (d) of this sec-
tion using standard procedures estab-
lished by Reclamation.

(1) For purposes of ownership entitle-
ment, Class 1 equivalency will not be
applied until a final determination has
been made by Reclamation concerning
the district’s request for equivalency.

(i) Reclamation will protect excess
landowners’ property interests by en-
suring that equivalency determina-
tions are completed in advance of ma-
turity dates on recordable contracts,
provided the district requests an
equivalency determination at least 6
months prior to the maturity of the re-
cordable contract, the district fulfills
its obligations under this section, and
the district notifies Reclamation 6
months in advance of the maturity
dates for the need for an expedited re-
view.

(ii) Once the determination has been
made, owners of land subject to record-
able contracts may withdraw land from
such recordable contracts in order to
reach their ownership entitlement in
Class 1 equivalent acreage.

(iii) The requirement that land under
recordable contract be sold at a price
approved by Reclamation does not
apply to land which is withdrawn from
a recordable contract and included as
part of a landowner’s nonexcess land-
holding as a result of an equivalency
determination.

(iv) In cases of equivalency deter-
mination disputes, Reclamation will
not undertake the sale of the reason-
able increment of the excess land under
a matured recordable contract which
could be affected by a reclassification,
provided the dispute is determined by
Reclamation not to be an attempt to
thwart the sale of excess land.

(2) For purposes of nonfull-cost enti-
tlement, Class 1 equivalency will not
be applied until a final determination
has been made by Reclamation on a
district’s request for equivalency.

(i) During the time when such deter-
minations are pending, the full-cost
rate will be assessed based on a land-
holder’s nonfull-cost entitlement as de-
termined in the absence of Class 1
equivalency.
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(ii) Following Reclamation’s final de-
termination, Reclamation will reim-
burse the district for any full-cost
charges that would not have been as-
sessed had Class 1 equivalency been in
place from the date of the district’s re-
quest. Districts will return such reim-
bursements to the appropriate land-
holders.

(3) A landholder with holdings in
more than one district is entitled to
equivalency only in those districts
which have requested equivalency (or
are already subject to equivalency).
That part of the landholding in a dis-
trict or districts not requesting equiva-
lency will be counted as Class 1 land
for purposes of overall entitlement.

(g) Prior equivalency determinations. In
districts where equivalency was a pro-
vision of project authorization, those
equivalency factor determinations will
be honored as originally calculated un-
less the district requests a reclassifica-
tion.

§426.12 Excess land.

(a) The process of designating excess
and nonexcess land. If a landowner owns
more land than the landowner’s owner-
ship entitlement, all of the landowner’s
nonexempt land must be designated as
excess and nonexcess as follows:

(1) The landowner designates which
land is excess and which is nonexcess
in accordance with the instructions on
the appropriate certification or report-
ing forms; or

(2) If a landowner fails to designate
his or her land as excess or nonexcess
on the appropriate certification or re-
porting forms:

(i) And all of the landowner’s non-
exempt land is in only one district:

(A) If the district’s contract with
Reclamation includes designation pro-
cedures, then the land is designated ac-
cording to those procedures; or

(B) If the district’s contract with
Reclamation does not include designa-
tion procedures, then:

(I) Reclamation will notify the land-
owner and the district that the land-
owner must designate the land as ex-
cess and nonexcess on the appropriate
certification or reporting forms within
30-calendar days of the notification;

(2) If the landowner fails to make the
designation within 30-calendar days of
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notification, the district will make the
designation within 30-calendar days
thereafter; or

(3) If the district does not make the
designation within its 30-calendar days,
Reclamation will make the designa-
tion; or

(ii) If the landowner owns nonexempt
land in more than one district, then
Reclamation will notify the landowner
and the districts that the landowner
has 60-calendar days from the date of
notification to make the designation.
If the landowner does not make the
designation in the 60-calendar days,
Reclamation will make the designa-
tion.

(b) Changing excess and nonexcess land
designations. (1) Landowners must file
with the district(s) in which the land is
located and with Reclamation the des-
ignation of excess and nonexcess land.
The designation of land as excess is
binding on the land. However, the land-
owner may change the designation
under the following circumstances
without Reclamation’s approval if:

(i) The excess land becomes eligible
to receive irrigation water because the
landowner becomes subject to the dis-
cretionary provisions as provided in
§426.3;

(ii) A recordable contract is amended
to remove excess land when the land-
owner’s entitlement increases because
the landowner becomes subject to the
discretionary provisions as provided in
paragraph (j)(b) of this section; or

(iii) The excess land becomes eligible
to receive irrigation water as a result
of Class 1 equivalency determinations,
as provided in §426.11.

(2) No other redesignation of excess
land is allowable without the approval
of Reclamation in accordance with es-
tablished Reclamation procedures.
Reclamation will not approve a redes-
ignation request if:

(i) The purpose of the redesignation
is for achieving, through repeated re-
designation, an effective farm size in
excess of that permitted by Federal
reclamation law; or

(ii) The landowner sells some or all of
his or her land that is currently classi-
fied as nonexcess.

(3) When a redesignation involves an
exchange of nonexcess land for excess
land, a landowner must make an equal
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exchange of acreage (or Class 1 equiva-
lent acreage) through the redesigna-
tion.

(c) Land that becomes excess when a
district first contracts with Reclamation.
(1) If a landowner owned irrigable land
on the execution date of the district’s
first water service or repayment con-
tract, and the execution date was on or
before October 12, 1982, the landowner’s
excess land is ineligible until the land-
owner:

(i) Becomes subject to the discre-
tionary provisions and the landowner
designates the excess land, up to his or
her ownership entitlement, as non-
excess as provided for in paragraph
(b)(1)(Q) of this section;

(ii) Places such excess land under a
recordable contract, provided the pe-
riod for executing recordable contracts
under the district’s contract has not
expired;

(iii) Sells or transfers such excess
land to an eligible buyer at a price and
on terms approved by Reclamation; or

(iv) Redesignates the land as non-
excess with Reclamation’s approval as
provided for in paragraph (b)(2) of this
section.

(2) If the landowner owned irrigable
land on the execution date of the dis-
trict’s first water service or repayment
contract and the execution date is
after October 12, 1982, the landowner’s
excess land is ineligible until the land-
owner:

(1) Places such excess land under a re-
cordable contract, provided the period
for executing recordable contracts
under the district’s contract has not
expired;

(ii) Sells or transfers such excess land
to an eligible buyer at a price and on
terms approved by Reclamation; or

(iii) Redesignates the land as non-
excess with Reclamation’s approval as
provided for in paragraph (b)(2) of this
section.

(d) Land acquired into excess after the
district has already contracted with Rec-
lamation. (1) If a landowner acquires
land after the date the district first en-
tered into a repayment or water serv-
ice contract that was nonexcess to the
previous owner and is excess to the ac-
quiring landowner, the first repayment
or water service contract was executed
on or before October 12, 1982, and:
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(i) Irrigation water was physically
available when the landowner acquires
such land, then the land is ineligible to
receive such water until:

(A) The landowner becomes subject
to the discretionary provisions and the
landowner designates the excess land,
up to his or her ownership entitlement,
as nonexcess as provided for in para-
graph (b)(1)(i) of this section;

(B) The landowner sells or transfers
such land to an eligible buyer at a
price and on terms approved by Rec-
lamation;

(C) The sale from the previous land-
owner is canceled; or

(D) The landowner redesignates the
land as nonexcess with Reclamation’s
approval as provided for in paragraph
(b)(2) of this section; or

(ii) Irrigation water was not phys-
ically available when the landowner
acquired the land, then the land is in-
eligible to receive water until:

(A) The landowner becomes subject
to the discretionary provisions and the
landowner designates the excess land,
up to his or her ownership entitlement,
as nonexcess as provided for in para-
graph (b)(1)(i) of this section;

(B) The landowner sells or transfers
the land to an eligible buyer at a price
and on terms approved by Reclama-
tion;

(C) The sale from the previous land-
owner is canceled;

(D) The landowner places the land
under recordable contract when water
becomes available; or

(E) The landowner redesignates the
land as nonexcess with Reclamation’s
approval as provided for in paragraph
(b)(2) of this section.

(2) If a landowner acquires land after
the date the district first entered into
a repayment or water service contract
that was nonexcess to the previous
owner and is excess to the acquiring
landowner, the first repayment or
water service contract was executed
after October 12, 1982, and:

(i) Irrigation water was physically
available when the landowner acquired
such land, then the land is ineligible
until:

(A) The landowner sells or transfers
the land to an eligible buyer at a price
and on terms approved by Reclama-
tion;
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(B) The sale from the previous land-
owner is canceled; or

(C) The landowner redesignates the
land as nonexcess with Reclamation’s
approval as provided for in paragraph
(b)(2) of this section; or

(ii) Irrigation water was not phys-
ically available when the landowner
acquired such land, then the land is in-
eligible to receive water until:

(A) The landowner sells or transfers
the land to an eligible buyer at a price
and on terms approved by Reclama-
tion;

(B) The sale from the previous land-
owner is canceled;

(C) The landowner redesignates the
land as nonexcess with Reclamation’s
approval as provided for in paragraph
(b)(2) of this section; or

(D) The landowner places the land
under recordable contract when water
becomes available.

(e) If the status of land is changed by
law or regulations. (1) If the district had
a contract with Reclamation on or be-
fore October 12, 1982, and eligible land
became excess because the landowner’s
entitlement changed from being based
on a district-by-district basis to a
westwide basis, then such formerly eli-
gible land is ineligible until:

(i) The landowner places such land
under recordable contract. The record-
able contract does not need to include
the sales price approval clause and ap-
plication of the deed covenant provi-
sion will not be required; or

(ii) The landowner sells or transfers
such land to an eligible buyer. The
sales price does not need Reclamation’s
approval.

(2) If the district had a contract with
Reclamation on or before October 12,
1982, and the landowner was a non-
resident alien or a legal entity not es-
tablished under State or Federal law,
who directly held eligible land and
such land is no longer eligible to re-
ceive water, then such formerly eligi-
ble land is ineligible until:

(i) The landowner places such land
under recordable contract. The record-
able contract does not need to include
the sales price approval clause and ap-
plication of the deed covenant provi-
sion will not be required; or

(ii) The landowner sells or transfers
such land to an eligible buyer. The
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sales price does not need Reclamation’s
approval.

(3) If the district first entered a con-
tract with Reclamation after October
12, 1982, and land would have been eligi-
ble before October 12, 1982, but is now
ineligible because the landowner is a
direct landholder and either a non-
resident alien or a legal entity not es-
tablished under State or Federal law,
then such land that would have been
eligible remains ineligible until:

(i) If the landowner acquired such
land before the date of the district’s
contract:

(A) The landowner places such land
under a recordable contract requiring
Reclamation sales price approval; or

(B) Sells or transfers the land to an
eligible buyer subject to Reclamation
sales price approval; or

(ii) If the landowner acquired such
land after the date of the district’s con-
tract, the landowner sells or transfers
such land to an eligible buyer subject
to Reclamation sales price approval.

(4) Eligible nonexcess land that is in-
directly owned on or before December
18, 1996 by a nonresident alien or a
legal entity not established under
State or Federal law, and that becomes
ineligible because of §426.8 is ineligible
until:

(i) The landowner places such land
under recordable contract. The record-
able contract does not need to include
the sales price approval clause and ap-
plication of the deed covenant provi-
sion will not be required; or

(ii) The landowner sells or transfers
such land to an eligible buyer. The
sales price does not need Reclamation’s
approval.

(f) Excess land that is acquired without
price approval. If a landowner acquires
land that is subject to Reclamation
price approval, without obtaining such
approval, the land is ineligible to re-
ceive water until:

(1) The sales price is reformed to con-
form to the price approved by Reclama-
tion and is eligible to receive irrigation
water in the landowner’s ownership en-
titlement; or

(2) Such landowner sells or transfers
the land to an eligible buyer at a price
approved by Reclamation.

(g) Ezxcess land that is disposed of and
subsequently reacquired. Districts may
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not make available irrigation water to
excess land disposed of by a landholder
at a price approved by Reclamation,
whether or not under a recordable con-
tract, if the landholder subsequently
becomes a direct or indirect landholder
of that land through either a voluntary
or involuntary action, unless:

(1) The landholder became or con-
tracted to become a direct or indirect
landholder of that land prior to Decem-
ber 18, 1996, and the land in question is
otherwise eligible to receive irrigation
water;

(2) Such land becomes exempt from
the acreage limitations of Federal rec-
lamation law;

(3) The landholder pays the full-cost
rate for any irrigation water delivered
to the landholder’s formerly excess
land that is otherwise eligible to re-
ceive irrigation water. If a landholder
is a part owner of a legal entity that
becomes the direct or indirect land-
holder of the land in question, then the
full-cost rate will be applicable to the
proportional share of irrigation water
delivered to the land that reflects the
part owner’s interest in that legal enti-
ty; or

(4) The deed covenant associated with
the sale has expired as provided for in
paragraph (i) of this section.

(h) Application of the compensation
rate for irrigating ineligible excess land
with irrigation water. Reclamation will
charge the following for irrigation
water delivered to ineligible excess
land in violation of Federal reclama-
tion law and these regulations:

(1) The appropriate compensation
rate for irrigation water delivered; and

(2) any other applicable fees as speci-
fied in §426.20.

(1) Deed covenants. (1) All land that is
acquired from excess status after Octo-
ber 12, 1982, must have the following
covenant (that runs with the land)
placed in the deed transferring the land
to the acquiring party in order for the
land to be eligible to receive irrigation
water except as otherwise specified in
these regulations. The covenant must
be in the deed regardless of whether or
not the land was under recordable con-
tract.

This covenant is to satisfy the require-
ments in 209(f)(2) of Pub. L. 97293 (43 U.S.C
390, et seq.). This covenant expires on (date)
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. Until the expiration date specified herein,
sale price approval is required on this land.
Sale by the landowner and his or her assigns
of these lands for any value that exceeds the
sum of the value of newly added improve-
ments plus the value of the land as increased
by the market appreciation unrelated to the
delivery of irrigation water will result in the
ineligibility of this land to receive Federal
project water, provided however:

(i) The terms of this covenant requiring
price approval shall not apply to this land if
it is acquired into excess status pursuant to
a bona fide involuntary foreclosure or simi-
lar involuntary process of law, conveyance in
satisfaction of a debt (including, but not lim-
ited to, a mortgage, real estate contract, or
deed of trust), inheritance, or devise (herein-
after Involuntary Conveyance). Thereafter,
this land may be sold to a landholder at its
fair market value without regard to any
other provision of the Reclamation Reform
Act of 1982 enacted on October 12, 1982, (43
U.S.C. 390aa et seq.), or to Section 46 of the
Act entitled ‘“‘an Act to adjust water rights
charges, to grant certain relief on the Fed-
eral irrigation projects, and for other pur-
poses,” enacted May 25, 1926 (43 U.S.C. 423e);

(ii) If the status of this land changes from
nonexcess into excess after a mortgage or
deed of trust in favor of a lender is recorded
and the land is subsequently acquired by a
bona fide Involuntary Conveyance by reason
of a default under that loan, this land may
thereupon or thereafter be sold to a land-
holder at its fair market value;

(iii) The terms of this covenant requiring
price approval shall not apply to the sales
price obtained at the time of the Involuntary
Conveyances described in subparagraphs (i)
and (ii), nor to any subsequent voluntary
sales by a landholder of this land after the
Involuntary Conveyances or any subsequent
Involuntary Conveyance;

(iv) Upon the completion of an Involuntary
Conveyance, Reclamation shall reconvey or
otherwise terminate this covenant of record;

(v) However, the deed covenant shall not be
reconveyed or otherwise terminated if the
involuntarily acquiring landowner is the
landowner who sold this land from excess
status, unless that landowner is a financial
institution as defined in §426.14(a) of the
Acreage Limitation Rules and Regulations
(43 CFR Part 426); and

(vi) The party whose excess ownership
originally required the placement of this
covenant may not receive Federal reclama-
tion project irrigation water on the land sub-
ject to this covenant as a direct or indirect
landowner or lessee, unless an exception pro-
vided for in §426.12(g) is met.

NOTE 1 Clauses (v) and (vi) of this covenant
shall only be required on those covenants
placed in deeds transferring land after Janu-
ary 1, 1998.
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NOTE 2 The date that the covenant expires
shall be 10 years from the date the land was
first transferred from excess to nonexcess
status.

(2) A landholder may purchase or
otherwise voluntarily acquire into non-
excess status, land subject to a deed
covenant, at a price approved by Rec-
lamation if the land is within the land-
holder’s ownership entitlement.

(3) Upon expiration of the terms of
the deed covenant, a landowner may
resell such land at fair market value. A
landowner may not sell more of such
land in his or her lifetime than an
amount equal to his or her ownership
entitlement. Once the landowner
reaches this limit, any additional ex-
cess land or land subject to a deed cov-
enant the landowner acquires is ineli-
gible to receive irrigation water, until
such land is sold to an eligible buyer at
a price approved by Reclamation.

(4) If a landholder acquires land bur-
dened by such a deed covenant through
involuntary foreclosure or similar in-
voluntary process of law, conveyance
in satisfaction of a debt, including, but
not limited to, a mortgage, real estate
contract, or deed of trust, inheritance,
or devise, and is not the party whose
excess ownership originally required
placement of the deed covenant, then
Reclamation must terminate the deed
covenant upon the Ilandholder’s re-
quest. The provisions in paragraph
(A)(A)(v) of this section and §426.14(e)
address termination of deed covenants
for landholders whose excess ownership
originally required placement of the
deed covenant.

(j) Recordable contracts—(1) Qualifica-
tions for recordable contracts. A land-
owner can make excess land eligible to
receive irrigation water by entering
into a recordable contract with the
United States if the landowner quali-
fies under applicable provisions of:

(i) The district’s contract with Rec-
lamation;

(ii) Federal reclamation law; and

(iii) These regulations.

(2) Clauses to be included in recordable
contracts. A recordable contract must
include:

(i) A clause whereby the landowner
agrees to dispose of the excess land to
an eligible buyer, excluding mineral
rights and easements, under terms and
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conditions of the sale, in accordance
with §426.13; and within the period al-
lowed for the disposition of excess land,
that must be within 5 years from the
date that the recordable contract is ex-
ecuted by Reclamation (except for the
Central Arizona Project wherein the
time period is 10 years from the date
water becomes available to the land);
and

(ii) A clause granting power of attor-
ney to Reclamation to sell the land
held under the recordable contract, if
the landholder has not already sold the
land by the recordable contract’s mat-
uration.

(3) Date Reclamation can make irriga-
tion water available. Reclamation can
make available irrigation water to
land that the landowner plans to place
under a recordable contract on the day
that Reclamation receives the land-
owner’s written request to execute a
recordable contract. The landowner has
20-working days in which to execute
the recordable contract from the date
Reclamation sends the recordable con-
tract to the landowner. Reclamation,
in its discretion, may extend this pe-
riod upon the landowner’s request.

(4) Water rate. The rate for irrigation
water delivered to land placed under
recordable contract will be determined
as follows:

(i) If both the landowner and any les-
see are prior law recipients, land
placed under a recordable contract can
receive irrigation water at a contract
rate that does not cover full operation
and maintenance (O&M) costs;

(ii) If either landowner or any lessee
is subject to the discretionary provi-
sions, the water rate applicable to the
recordable contract must cover, at a
minimum, all O&M costs; or

(iii) If a landholder leases land sub-
ject to a recordable contract and is in
excess of his or her nonfull-cost enti-
tlement, the lessee may select such
land as the land on which the full-cost
rate will be charged for the delivery of
irrigation water, unless the land is al-
ready subject to the full-cost rate be-
cause of an extended recordable con-
tract.

(6) Amending a recordable contract to
include less acreage. (i) Reclamation
permits a landowner to amend a re-
cordable contract to transfer land out
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of a recordable contract to nonexcess
status, if:

(A) The landowner has an increased
ownership entitlement because of be-
coming subject to the discretionary
provisions; or

(B) Land becomes eligible by imple-
mentation of Class 1 equivalency, if the
landowner amends the recordable con-
tract prior to performance of appraisal.

(ii) Landholders must receive Rec-
lamation’s approval to amend record-
able contracts.

(A) The disposition period for any
land remaining under a recordable con-
tract will not change because of an
amendment to remove some land.

(B) For land removed from a record-
able contract based on paragraph
(j))(®)(i) of this section, any require-
ment for application of a deed cov-
enant will no longer be applicable.

(6) Sale of land by Reclamation. If the
landowner does not dispose of the ex-
cess land held under recordable con-
tract within the period specified in the
recordable contract, Reclamation will
sell that land. Reclamation will not
sell the land if the landowner complies
with all requirements for sale of excess
land under these rules within the pe-
riod specified, regardless if Reclama-
tion gives final approval of the sale
within that period or after.

() Delivery of water when a recordable
contract has matured. Reclamation can
make available irrigation water at the
current applicable rate, pursuant to
paragraph (j)(4) of this section, to ex-
cess land held under a matured record-
able contract until Reclamation sells
the land.

(8) Procedures Reclamation follows in
selling excess land. If Reclamation must
sell excess land, the following proce-
dures will be used:

(i) If Reclamation determines it to be
necessary, a qualified surveyor will
make a land survey. The United States
will pay for the survey initially, but
such costs will be added to the ap-
proved sales price for the land. The
United States will be reimbursed for
these costs from the sale of the land;

(ii) Reclamation will appraise the
value of the excess land, in the manner
prescribed by §426.13, to determine the
appropriate sales price. The United
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States will pay for the appraisal ini-
tially, but such costs will be added to
the approved sales price for the land.
The United States will be reimbursed
for these costs from the sale of the
land; and

(iii) Reclamation will advertise the
sale of the property in farm journals
and in newspapers within the county in
which the land lies, and by other public
notices as deemed advisable. The
United States will pay for the adver-
tisements and notices initially, but
such costs will be added to the ap-
proved sales price for the land. The
United States will be reimbursed for
these costs from the sale of the land.
The notices must state:

(A) The minimum acceptable sales
price for the property (which equals
the appraised value plus the cost of the
appraisal, survey, and advertising);

(B) That Reclamation will sell the
land by auction for cash, or on terms
acceptable to the landowner, to the
highest eligible bidder whose bid equals
or exceeds the minimum acceptable
sales price; and

(C) The date of the sale (which must
not exceed 90 calendar days from the
date of the advertisement and notices);

(iv) The proceeds from the sale of the
land will be paid:

(A) First, to the landowner in the
amount of the appraised value;

(B) Second, to the United States for
costs of the survey, appraisal, adver-
tising, etc.; and

(C) Third, any remaining proceeds
will be credited to the Reclamation
fund or other funds as prescribed by
law; and

(v) Reclamation will close the sale of
the excess land when parties complete
all sales arrangements. Reclamation
will execute a deed conveying the land
to the purchaser. Reclamation will not
require the purchaser to include a cov-
enant in the deed, as specified in para-
graph (i) of this section, that restricts
any further resale of the land.

§426.13 Excess land appraisals.

(a) When does Reclamation appraise the
value of a landowner’s land? Reclama-
tion appraises excess land or land bur-
dened by a deed covenant upon a land-
owner’s request or when required by
Reclamation. If a landowner does not

§426.13

request an appraisal within 6 months of
the maturity date of a recordable con-
tract, Reclamation, in its discretion,
can initiate the appraisal.

(b) Procedures Reclamation uses to de-
termine the sale price of excess land or
land burdened by a deed covenant. Rec-
lamation complies with the following
procedures to determine the sale price
of excess land and land burdened by a
deed covenant, except if a landholder
owns land subject to a recordable con-
tract that was in force on October 12,
1982, or other pertinent contract that
was in force on that date, and these
regulations would be inconsistent with
provisions in such a contract:

(1) Appraisals of land. Reclamation
will base all appraisals of land on the
fair market value of the land at the
time of appraisal without reference to
the construction of the irrigation
works. Reclamation must use standard
appraisal procedures including: the in-
come, comparable sales, and cost meth-
ods, as applicable. Reclamation will
consider nonproject water supply fac-
tors as provided in paragraph (c)(1) of
this section as appropriate; and

(2) Appraisal of improvements to land.
Reclamation will assess the contribu-
tory fair market value of improve-
ments to land, as of the date of ap-
praisal, using standard appraisal proce-
dures.

(c) Appraisals of nonproject water sup-
plies. (1) The appraiser will consider
nonproject water supply factors, where
appropriate, including:

(i) Ground water pumping lift;

(ii) Surface water supply;

(iii) Water quality; and

(iv) Trends associated with para-
graphs (¢)(1) (i) through (iii) of this sec-
tion, where appropriate.

(2) Reclamation will develop the non-
project water supply and trend infor-
mation with the assistance of:

(i) The district in which the land is
located, if the district desires to par-
ticipate;

(ii) Landowners of excess land or land
burdened by a deed covenant and pro-
spective buyers who submit informa-
tion either to the district or Reclama-
tion; and

(iii) Public meetings and forums, at
the discretion of Reclamation.

(3) Data submitted may include:
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(i) Historic geologic data;

(ii) Changing crops and cropping pat-
terns; and

(iii) Other factors associated with the
nonproject water supply.

(4) If Reclamation and the district
cannot reach agreement on the non-
project water supply information with-
in 60-calendar days, Reclamation will
review and update the trend informa-
tion as it deems necessary and make
all final determinations considering
the data provided by Reclamation and
the district. Reclamation will provide
these data to the appraisers who must
consider the data in the appraisal proc-
ess, and clearly explain how they used
the data in the valuation of the land.

(d) The date of the appraisal. The date
of the appraisal will be the date of last
inspection by the appraiser(s) unless
there is a prior signed instrument, such
as an option, contract for sale, agree-
ment for sale, etc., affecting the prop-
erty. In those cases, the date of ap-
praisal will be the date of such instru-
ment.

(e) Cost of appraisal. If the appraisal
is:

(1) The land’s first appraisal, the
United States will initially pay the
costs of appraising the value of the
land, but such costs will be added to
the approved sale price for the land.
The United States will reimburse itself
for these costs from the sale of the
land;

(2) Not the land’s first appraisal, the
landowner requesting the appraisal
must pay any costs associated with the
reappraisal, unless the value set by the
reappraisal differs by more than 10 per-
cent, in which case the United States
will pay for the reappraisal; or

(3) Associated with a sales price ref-
ormation as specified in §426.12(f)(1),
the landowner requesting the appraisal
must pay any costs associated with the
appraisal.

(f) Appraiser selection. Reclamation
will select a qualified appraiser to ap-
praise the excess land or land burdened
by a deed covenant, except as specified
within paragraph (g) of this section.

(g) Appraisal dispute resolution. The
landowner who requested the appraisal
may request that the United States
conduct a second appraisal of the ex-
cess land or land burdened by a deed
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covenant if the landowner disagrees
with the first appraisal. The second ap-
praisal will be prepared by a panel of
three qualified appraisers, one des-
ignated by the United States, one des-
ignated by the district, and the third
designated jointly by the first two. The
appraisal made by the panel will fix the
maximum value of the excess land and
will be binding on both parties after re-
view and approval as provided in para-
graph (h) of this section.

(h) Review of appraisals of excess land
or land burdened by a deed covenant.
Reclamation will review all appraisals
of excess land or land burdened by a
deed covenant for:

(1) Technical accuracy and compli-
ance with these rules and regulations;

(2) Applicable portions of the ‘“Uni-
form Appraisal Standards for Federal
Land Acquisition-Interagency Land
Acquisition Conference 1973,” as re-
vised in 1992;

(3) Reclamation policy; and

(4) Any detailed instructions pro-
vided by Reclamation setting condi-
tions applicable to an individual ap-
praisal.

§426.14 Involuntary
land.

(a) Definitions for purposes of this sec-
tion. Financial institution means a com-
mercial bank or trust company, a pri-
vate bank, an agency or branch of a
foreign bank in the United States, a
thrift institution, an insurance com-
pany, a loan or finance company, or
the Farm Credit System.

Involuntarily acquired Iland means
land that is acquired through an invol-
untary foreclosure or similar involun-
tary process of law, conveyance in sat-
isfaction of a debt (including, but not
limited to, a mortgage, real estate con-
tract or deed of trust), inheritance, or
devise.

(b) Ineligible excess land that is invol-
untarily acquired. Reclamation cannot
make available irrigation water to
land that was ineligible excess land be-
fore the new landowner involuntarily
acquired it, unless:

(1) The land becomes nonexcess in
the new landowner’s ownership; and

(2) The deed to the land contains the
10-year covenant requiring Reclama-
tion sale price approval, and that deed

acquisition of
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commences when the land becomes eli-
gible to receive irrigation water.

(3) If either of these conditions is not
met, the land remains ineligible excess
until sold to an eligible buyer at an ap-
proved price, and the seller places the
10-year covenant requiring Reclama-
tion price approval, as specified in
§426.12(i), in the deed transferring title
to the land to the buyer.

(c) Land that was held under a record-
able contract and is acquired involun-
tarily. Reclamation can make available
irrigation water to land held under a
recordable contract that is involun-
tarily acquired under the terms of the
recordable contract to the extent the
land continues to be excess in his or
her landholding, if the landowner:

(1) Assumes the recordable contract;
and

(2) Executes an assumption agree-
ment provided by Reclamation.

(3) This land will remain eligible to
receive irrigation water for the longer
of 5 years from the date that the land
was involuntarily acquired, or for the
remainder of the recordable contract
period. The sale of this land shall be
under terms and conditions set forth in
the recordable contract and must be
satisfactory to and at a price approved
by Reclamation.

(d) Mortgaged land. Reclamation
treats mortgaged land that changed
from nonexcess status to excess status
after the mortgage was recorded, and
which is subsequently acquired by a
lender through an involuntary fore-
closure or similar process of law, or by
a bona fide conveyance in satisfaction
of a mortgage, in the following man-
ner:

(1) If the new landowner designates
the land as excess in his or her holding,
then:

(i) The land is eligible to receive irri-
gation water for a period of 5 years or
until transferred to an eligible land-
owner, whichever occurs first;

(ii) During the 5-year period Rec-
lamation will charge a rate for irriga-
tion water equal to the rate paid by the
former owner, unless the land becomes
subject to full-cost pricing through
leasing; and

(iii) The land is eligible for sale at its
fair market value without a deed cov-
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enant restricting its future sales price;
or

(2) If the new landowner is eligible to
designate the land as nonexcess and he
or she designates the land as non-
excess, the land will be treated in the
same manner as any other nonexcess
land and will be eligible for sale at its
fair market value without a deed cov-
enant restricting its future sales price.

(e) Nonexcess land that becomes excess
when acquired involuntarily. (1) Rec-
lamation can make irrigation water
available for a period of 5 years to a
landowner who involuntarily acquires
land that becomes excess in the invol-
untarily acquiring landowner’s holding
provided the land was nonexcess to the
previous owner and:

(i) The acquiring landowner never
previously held such land as ineligible
excess land or under a recordable con-
tract;

(ii) The acquiring landholder is a fi-
nancial institution; or

(iii) The acquiring landowner pre-
viously held the land as ineligible ex-
cess or under a recordable contract and
§426.12(g)(1), (3), or (4) applies.

(2) The following will be applicable in
situations that meet the criteria speci-
fied under paragraph (e)(1) of this sec-
tion:

(i) Reclamation will charge a rate for
irrigation water delivered to such land
equal to the rate paid by the former
owner, except Reclamation will charge
the full-cost rate if:

(A) The land becomes subject to full-
cost pricing through leasing; or

(B) If the involuntarily acquired land
is eligible to receive irrigation water
only because §426.12(g)(3) applies and
the deed covenant has not expired;

(ii) The new landowner may not place
such land under a recordable contract;

(iii) The new landowner may request
that Reclamation remove a deed cov-
enant as provided in §426.12(i)(4), and
may sell such land at any time without
price approval and without the deed
covenant. However, the deed covenant
will not be removed and the terms of
the deed covenant will be fully applied
if the new landowner is the landowner
who sold the land in question from ex-
cess status, except for:

(A) Financial institutions; or
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(B) Landowners for which §426.12(g)
(1) or (2) apply; and

(iv) Such land will become ineligible
to receive irrigation water 5 years after
it was acquired and will remain ineli-
gible until sold to an eligible buyer or
redesignated as provided for in para-
graph (f) of this section.

(f) Redesignation of excess land to non-
excess. Landholders who designate in-
voluntarily acquired land as excess as
provided for in paragraphs (d)(1) and
(e)(1) of this section and want to redes-
ignate the land as nonexcess, must uti-
lize the redesignation process specified
under §426.12(b)(2).

(1) However, such redesignations will
not be approved if the water rate speci-
fied in paragraphs (d)(1)(ii) or (e)(2)(Q)
of this section is less than what would
have been charged for water deliveries
to the land in question if the land-
holder that involuntarily acquired the
land had originally designated the land
as nonexcess.

(2) Such landholders may utilize the
redesignation process, if they remit to
Reclamation the difference between
the rate paid and the rate that would
have been paid, if the land had been
designated as nonexcess when involun-
tarily acquired, for all irrigation water
delivered to the land in question while
the land was designated as excess.

(g) Effect of involuntarily acquiring
land subject to the discretionary provi-
sions. A landowner does not automati-
cally become subject to the discre-
tionary provisions if the landowner ac-
quires irrigation land involuntarily
which was formerly subject to the dis-
cretionary provisions. However, a land-
holder that is subject to the prior law
provisions will become subject to the
discretionary provisions upon involun-
tarily acquiring land if:

(1) The land is located in a district
that is subject to the discretionary
provisions;

(2) The landholder in question will be
the direct landowner of the land; and

(3) The landholder in question de-
clares the land as nonexcess.

(h) Land acquired by inheritance or de-
vise. If a landowner receives irrigation
land through inheritance or devise, the
b-year eligibility period for receiving
irrigation water on the newly acquired
land per paragraphs (c)(3) and (e) of
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this section begins on the date of the
previous landowner’s death.

§426.15

(a) Definition for purposes of this sec-
tion:

Commingled water means irrigation
water and nonproject water that use
the same facilities.

(b) Application of Federal reclamation
law and these regulations to prior com-
mingling provisions in contracts. If a dis-
trict entered into a contract with Rec-
lamation prior to October 1, 1981, and
that contract has provisions addressing
commingled water situations, those
provisions stay in effect for the term of
that contract and any renewals of it.

(c) Establishment of mew commingling
provision in contracts. New, amended, or
renewed contracts may provide that ir-
rigation water can be commingled with
nonproject water as follows:

(1) If the facilities used for the com-
mingling of irrigation water and non-
project water are constructed without
funds made available pursuant to Fed-
eral reclamation law, the provisions of
Federal reclamation law and these reg-
ulations will apply only to the land-
holders who receive irrigation water,
provided:

(i) That the water requirements for
eligible lands can be established; and

(ii) The quantity of irrigation water
to be used is less than or equal to the
quantity necessary to irrigate eligible
lands.

(2) If the facilities used for commin-
gling irrigation water and nonproject
water are funded with monies made
available pursuant to Federal reclama-
tion law, landholders who receive non-
project water will be subject to Federal
reclamation law and these regulations
unless:

(i) The district collects and pays to
the United States an incremental fee
which reasonably reflects an appro-
priate share of the cost to the Federal
Government, including interest, of
storing or delivering the nonproject
water; and

(ii) The fee will be established by
Reclamation and will be in addition to
the district’s obligation to pay for cap-
ital, operation, maintenance, and re-
placement costs associated with the fa-
cilities required to provide the service.

Commingling.
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(3) If paragraphs (c¢)(2) (i) and (ii) of
this section are met, the provisions of
Federal reclamation law and these reg-
ulations will be applicable to only
those landholders who receive irriga-
tion water. Accordingly, the provisions
of Federal reclamation law and these
regulations will not be applicable to
landholders who receive nonproject
water delivered through facilities fund-
ed with monies made available pursu-
ant to Federal reclamation law if those
paragraphs are met.

(d) When Federal reclamation law and
these regulations do not apply. Federal
reclamation law and these regulations
do not apply to landholders receiving
irrigation water from federally fi-
nanced facilities if the irrigation water
is acquired by an exchange and that ex-
change results in no material benefit
to the recipient of the irrigation water.

§426.16 Exemptions and exclusions.

(a) Army Corps of Engineers (Corps)
projects. (1) If Reclamation determines
that land receives its agricultural
water from a Corps project, Reclama-
tion will exempt that land from spe-
cific provisions of Federal reclamation
law, including the RRA, unless:

(i) Federal law explicitly designates,
integrates, or incorporates that land
into a Federal Reclamation project; or

(ii) Reclamation provides project
works for the control or conveyance of
the agricultural water supply from the
Corps project to that land.

(2) Upon such determination, Rec-
lamation will:

(i) Notify the district of its exemp-
tion status;

(ii) Require the district’s agricultural
water users to continue, under con-
tracts made with Reclamation, to
repay their share of construction, oper-
ation and maintenance, and contract
administration costs of the Corps
project allocated to conservation or ir-
rigation storage; and

(iii) At the request of the district de-
lete provisions of the district’s repay-
ment or water service contract that
imposes acreage limitation for those
lands served by Corps projects.

(b) Repayment of construction obliga-
tions. The acreage limitation provi-
sions do not apply to land in a district
after the district has repaid, in accord-
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ance with the district’s contract with
Reclamation, all obligated construc-
tion costs for project facilities.

(1) Payments by periodic install-
ments over the contract repayment
term, as well as lump-sum and acceler-
ated payments, if allowed by the dis-
trict’s contract with Reclamation, will
qualify the district to become exempt.

(2) If a district has a contract with
the United States providing for indi-
vidual landowner repayment of con-
struction charges allocated to land,
and the landowner has repaid all obli-
gated construction costs allocated for
that landowner’s land, that landowner
will become exempt from the acreage
limitation provisions.

(3) Upon payout Reclamation will:

(i) Notify the district, and individual
landowner in cases of individual land-
owner payout, of the exemption from
the acreage limitation provisions;

(ii) Notify the district or individual
landowner that the exemption does not
relieve the district or individual land-
owner of the obligation to continue to
pay, on an annual basis, O&M costs ap-
plicable to the district or landowner;

(iii) Upon request by the owner of
land for which repayment has occurred,
provide a certificate from Reclamation
acknowledging that the land is free of
the acreage limitation provisions of
Federal reclamation law;

(iv) Except as provided for in
§426.19(e), no longer apply the certifi-
cation and reporting requirements to
the district, if the entire district is ex-
empt, or to exempt landowners as spec-
ified in paragraph (b)(2) of this section;
and

(v) Consider on a case-by-case basis
continuation of the exemption if addi-
tional construction funds for the
project are requested.

(c) Rehabilitation and  Betterment
loans. If Reclamation makes a Reha-
bilitation and Betterment loan (pursu-
ant to the Rehabilitation and Better-
ment Act of October 7, 1949, as amend-
ed, 43 U.S.C. 504) to a project that was
authorized under Federal reclamation
law prior to the submittal of the loan
request, by or for the district, Rec-
lamation:

(1) Considers the loan as a loan for
maintenance, including replacements
that cannot be financed currently;
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(2) Does not consider the loan in de-
termining whether the district has dis-
charged its obligation to repay the con-
struction cost of project facilities used
to make irrigation water available for
delivery to land in the district; and

(3) Will not allow such a loan to serve
as the basis for reinstating acreage
limitation provisions in a district that
has completed payment of its construc-
tion obligation, nor serve as the basis
for increasing the construction obliga-
tion of the district and thereby extend-
ing the period during which acreage
limitation provisions will apply.

(d) Temporary supplies of water. If Rec-
lamation announces availability of
temporary supplies of water resulting
from an unusually large water supply,
not otherwise storable for project pur-
poses, or from infrequent and otherwise
unmanaged floodflows of short dura-
tion a district may request that Rec-
lamation make such supplies available
to excess land. However, such water de-
liveries must not have an adverse ef-
fect on other authorized project pur-
poses. Upon approval of the district’s
request, Reclamation will notify the
requesting district of the availability
of the temporary supply of water under
the following conditions:

(1) The contract for the temporary
supply of water will be for 1 year or
less in accordance with prior policies
and practices;

(2) The acreage limitation provisions
will not be applicable to the temporary
supply of water;

(3) An applicable price for the water,
if any, will be established; and

(4) Such other conditions as Rec-
lamation may include.

(e) Isolated tracts. If a landowner re-
quests that Reclamation determine
that portions of his or her owned land
are isolated tracts that can be farmed
economically only if included in a
farming operation that already exceeds
the landowners ownership entitlement,
and Reclamation makes such a deter-
mination, then Reclamation:

(1) Will exempt such land from the
ownership limitations of Federal rec-
lamation law; and

(2) Will assess the full-cost rate for
any irrigation water delivered to the
isolated tract that exceeds the land-
owner’s nonfull-cost entitlement.
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(f) Indian trust or restricted lands. (1)
Indian trust or restricted lands are ex-
cluded from application of the acreage
limitation provisions.

(2) Indian tribes and tribal entities
operating on Indian trust or restricted
lands are excluded from application of
the water conservation provisions.

§426.17 Small reclamation projects.

(a) Effect of the RRA on loan contracts
made under the Small Reclamation
Projects Act. (1) If a district entered
into a loan contract under the Small
Reclamation Projects Act of 1956 (43
U.S.C. 422) (SRPA) on or after October
12, 1982, the contract is subject to the
provisions of the SRPA, as amended by
Section 223 of the RRA and as amended
by Title III of Pub. L. 99-546.

(2) If a district entered into an SRPA
loan contract prior to October 12, 1982,
and the district:

(i) Did not amend the loan contract
to conform to the SRPA, as amended
by Section 223 of the RRA, prior to Oc-
tober 27, 1986, then the acreage provi-
sions of the contract continue in effect,
unless the contract is amended to con-
form to the SRPA as amended by sec-
tion 307 of Pub. L. 99-546.

(ii) Amended the loan contract to
conform to the SRPA, as amended by
Section 223 of the RRA, prior to Octo-
ber 27, 1986, the contract is subject to
the increased acreage provisions pro-
vided in Section 223 of the RRA. Rec-
lamation cannot alter, modify or
amend any other provision of the
SRPA loan contract without the con-
sent of the non-Federal party.

(b) Other sections of these regulations
that apply to SRPA loans. No other sec-
tions of these regulations apply to
SRPA loans, except as specified in
§426.3(a)(3)(ii) and paragraph (d) of this
section.

(c) Effect of SRPA loans in determining
whether a district has repaid its construc-
tion obligations on a water service or re-
payment contract. If a district has a
water service or repayment contract in
addition to an SRPA contract, Rec-
lamation does not consider the SRPA
loan:

(1) In determining whether the dis-
trict has discharged its construction
cost obligation for the project facili-
ties;
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(2) As a basis for reinstating acreage
limitation provisions in a district that
has completed payment of its construc-
tion cost obligation(s); or

(3) As a basis for increasing the con-
struction obligation of the district and
extending the period during which
acreage limitation provisions will
apply to that district.

(d) Districts that have an SRPA loan
contract and a contract as defined in
§426.2. If a district has an SRPA loan
contract and a contract as defined in
§426.2, the SRPA contract does not su-
persede the RRA requirements applica-
ble to such contracts.

§426.18 Landholder
quirements.

(a) Definition for purposes of this sec-
tion:

Irrigation season means the period of
time between the district’s first and
last water delivery in any water year.

(b) Who must provide information to
Reclamation? All landholders and other
parties involved in the ownership or
operation of nonexempt land must pro-
vide Reclamation, as required by these
regulations or upon request, any
records or information, in a form suit-
able to Reclamation, deemed reason-
ably necessary to implement the RRA
or other provisions of Federal reclama-
tion law.

(c) Required form submissions. (1)
Landholders who are subject to the dis-
cretionary provisions must annually
submit standard -certification forms,
except as provided in paragraph (1) of
this section.

(2) Landholders who make an irrev-
ocable election must submit the stand-
ard certification forms with their ir-
revocable election in the year that
they make the election.

(3) Landholders who are subject to
prior law must annually submit stand-
ard reporting forms, except as provided
in paragraph (1) of this section.

(4) Landholders who qualify under an
exemption as specified in paragraph (g)
of this section need not submit any
forms.

(d) Required information. Landholders
must declare on the appropriate cer-
tification or reporting forms all non-
exempt land that they hold directly or
indirectly westwide and other informa-

information re-
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tion pertinent to their compliance with
Federal reclamation law.

(e) District receipt of forms and infor-
mation. Landholders must submit the
appropriate, completed form(s) to each
district in which they directly or indi-
rectly hold irrigation land.

(f) Certification or reporting forms for
wholly owned subsidiaries. The ultimate
parent legal entity of a wholly owned
subsidiary or of a series of wholly
owned subsidiaries must file the re-
quired certification or reporting forms.
The ultimate parent legal entity must
disclose all direct and indirect land-
holdings of its subsidiaries as required
on such forms.

(g) Exemptions from submitting certifi-
cation and reporting forms. (1) A land-
holder is exempt from submitting the
certification and reporting forms only
if:

(i) The landholder’s district has Cat-
egory 1 status, as specified in para-
graph (h) of this section, and the land-
holder is a:

(A) Qualified recipient who holds a
total of 240 acres westwide or less; or

(B) Limited recipient or a prior law
recipient who holds a total of 40 acres
westwide or less.

(ii) The landholder’s district has Cat-
egory 2 status, as specified in para-
graph (h) of this section, and the land-
holder is a:

(A) Qualified recipient who holds a
total of 80 acres westwide or less; or

(B) Limited recipient or a prior law
recipient who holds a total of 40 acres
westwide or less.

(2) A wholly owned subsidiary is ex-
empted from submitting certification
or reporting forms, if its ultimate par-
ent legal entity has properly filed such
forms disclosing the landholdings of
each of its subsidiaries.

(3) In determining whether certifi-
cation or reporting is required for pur-
poses of this section:

(i) Class 1 equivalency factors as de-
termined in §426.11 shall not be used;
and

(ii) Indirect landholders need not
count involuntarily acquired acreage
designated as excess by the direct land-
owner.

(h) District categorization. (1) For pur-
poses of this section each district has
Category 2 status, unless the following
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criteria have been met. If the district
has met both criteria, it will be grant-
ed Category 1 status.

(i) The district has conformed by con-
tract to the discretionary provisions;
and

(ii) The district is current in its fi-
nancial obligations to Reclamation.

(2) Reclamation considers a district
current in its financial obligation if as
of September 30, the district is current
in its:

(i) Financial obligations specified in
its contract(s) with Reclamation; and

(ii) Payment obligations established
by the RRA, and these rules.

(i) Application of Category 1 status.
Once a district achieves Category 1 sta-
tus, it will only be withdrawn if the
Regional Director determines the dis-
trict is not current in its financial obli-
gations as specified in paragraph (h)(2)
of this section. The withdrawal of Cat-
egory 1 status will be effective at the
end of the current water year and can
be restored only as provided under
paragraph (h) of this section. With the
withdrawal of Category 1 status, the
district will have a Category 2 status.

(3j) Submissions by landholders holding
land in both a Category 1 district and a
Category 2 district. If a qualified recipi-
ent holds land in a Category 1 district,
then the 240-acre forms threshold will
be applicable in determining if the
landholder must submit a certification
form to that Category 1 district. If the
same qualified recipient also holds land
in a Category 2 district, then the 80-
acre forms threshold will be applicable
in determining if the landholder must
submit a certification form to the Cat-
egory 2 district.

(k) Notification requirements for land-
holders whose ownership or leasing ar-
rangements change after submitting
forms. If a landholder’s ownership or
leasing arrangements change in any
way:

(1) During the irrigation season, the
landholder must:

(i) Notify the district office, either
verbally or in writing within 30-cal-
endar days of the change; and

(ii) Submit new forms to all districts
in which the landholder holds non-
exempt land, within 60-calendar days of
the change.

43 CFR, Subtitle B, Ch. | (10-1-11 Edition)

(2) Outside of the irrigation season,
then the landholder must submit new
standard certification or reporting
forms to all districts in which non-
exempt land is held prior to any irriga-
tion water deliveries following such
changes.

(1) Notification requirements for land-
holders whose ownership or leasing ar-
rangements have not changed. If a land-
holder’s ownership or leasing arrange-
ments have not changed since last sub-
mitting a standard certification or re-
porting form, the landholder can sat-
isfy the annual certification or report-
ing requirements by submitting a
verification form instead of a standard
form. On that form the Ilandholder
must verify that the information con-
tained on the last submitted standard
certification or reporting form remains
accurate and complete.

(m) Actions taken if required submis-
sion(s) is not made. (1) If a landholder
does not submit required certification
or reporting form(s), then:

(i) The district must not deliver, and
the landholder is not eligible to receive
and must not accept delivery of, irriga-
tion water in any water year prior to
submission of the required certifi-
cation or reporting form(s) for that
water year; and

(ii) Eligibility will be regained only
after all required certification or re-
porting forms are submitted by the
landholder to the district.

(2) If one or more part owners of a
legal entity do not submit certification
or reporting forms as required:

(i) The entire entity will be ineligible
to receive irrigation water until such
forms are submitted; or

(ii) If the documents forming the en-
tity provide for the part owners’ inter-
est to be separable and alienable, then
only that portion of the land attrib-
utable to the noncomplying part own-
ers will be ineligible to receive irriga-
tion water.

(n) Actions taken by Reclamation if a
landholder makes false statements on the
appropriate certification or reporting
forms. If a landholder makes a false
statement on the appropriate certifi-
cation or reporting form(s) Reclama-
tion can prosecute the landholder pur-
suant to the following statement which
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is included in all certification and re-
porting forms:

Under the provisions of 18 U.S.C. 1001, it is
a crime punishable by 5 years imprisonment
or a fine of up to $10,000, or both, for any per-
son knowingly and willfully to submit or
cause to be submitted to any agency of the
United States any false or fraudulent state-
ment(s) as to any matter within the agency’s
jurisdiction. False statements by the land-
owner or lessee will also result in loss of eli-
gibility. Eligibility can only be regained
upon the approval of the Commissioner.

(o) Information requirements and Office
of Management and Budget approval.
The information collection require-
ments contained in this section have
been approved by the Office of Manage-
ment and Budget under 44 U.S.C. 3501 et
seq. and assigned control numbers 1006—
0005 and 1006-0006. The information is
being collected to comply with Sec-
tions 206, 224(c), and 228 of the RRA.
These sections require that, as a condi-
tion to the receipt of irrigation water,
each landholder in a district which is
subject to the acreage limitation provi-
sions of Federal reclamation law, as
amended and supplemented by the
RRA, will furnish to his or her district
annually a certificate/report which in-
dicates that he or she is in compliance
with the provisions of Federal reclama-
tion law. Completion of these forms is
required to obtain the benefit of irriga-
tion water. The information collected
on each landholding will be summa-
rized by the district and submitted to
Reclamation in a form prescribed by
Reclamation.

(p) Protection of forms pursuant to the
Privacy Act of 1974. The Privacy Act of
1974 (5 U.S.C. 552) protects the informa-
tion submitted in accordance with cer-
tification and reporting requirements.
As a condition to execution of a con-
tract, Reclamation requires the inclu-
sion of a standard contract article
which provides for district compliance
with the Privacy Act of 1974 and 43
CFR part 2, subpart D, in maintaining
the landholder certification and report-
ing forms.

§426.19 District responsibilities.

A district that delivers irrigation
water to nonexempt land under a con-
tract with the United States must:
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(a) Provide information to land-
holders concerning the requirements of
Federal reclamation law and these reg-
ulations;

(b) Provide Reclamation, as required
by these regulations or upon request,
and in a form suitable to Reclamation,
records and information as Reclama-
tion may deem reasonably necessary to
implement the RRA and other provi-
sions of Federal reclamation law;

(c) Be responsible for payments to
Reclamation of all appropriate charges
specified in these regulations. Districts
must collect the appropriate charges
from each landholder based on the
landholder’s acreage limitation status,
landholdings, and entitlements, and
must not average the costs over the en-
tire district, unless the charges prove
uncollectible from the responsible
landholders;

(d) Distribute, collect, and review
landholder certification and reporting
forms;

(e) File and retain landholder certifi-
cation and reporting forms. Districts
must retain superseded landholder cer-
tification and reporting forms for 6
years; thereafter, districts may destroy
such superseded forms, except:

(1) Districts must keep on file the
last fully completed standard certifi-
cation or reporting form, in addition to
the current verification form; or

(2) If Reclamation specifically re-
quests a district to retain superseded
forms beyond 6 years.

(f) Comply with the requirements of
the Privacy Act of 1974, with respect to
landholder certification and reporting
forms;

(g) Annually summarize information
provided on Ilandholder -certification
and reporting forms on separate sum-
mary forms provided by Reclamation
and submit these forms to Reclamation
on or before the date established by the
appropriate regional director;

(h) Withhold deliveries of irrigation
water to any landholder not eligible to
receive irrigation water under the cer-
tification or reporting requirements or
any other provision of Federal rec-
lamation law and these regulations;
and

(i) Return to Reclamation, for de-
posit as a general credit to the Rec-
lamation fund, all revenues received
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from the delivery of water to ineligible
land. For purposes of these regulations
only, this does not include revenues
from any charges that may be assessed
by the district to cover district oper-
ation, maintenance, and administra-
tive expenses.

§426.20 Assessment of administrative
costs.

(a) Assessment of administrative costs
for delivery of water to ineligible land.
Reclamation will assess a district ad-
ministrative costs as described in para-
graph (e) of this section if the district
delivers irrigation water to land that
was ineligible because the landholders
did not submit certification or report-
ing forms prior to the receipt of irriga-
tion water in accordance with §426.18;
or to ineligible excess land as provided
in §426.12.

(1) Reclamation will apply the assess-
ment on a yearly basis in each district
for each landholder that received irri-
gation water in violation of §426.18, or
for each landholder that received irri-
gation water on ineligible land as spec-
ified above.

(2) In applying the assessment to
legal entities, compliance by an entity
will be treated independently from
compliance by its part owners or bene-
ficiaries.

(3) The assessment in paragraph (a)
of this section will be applied independ-
ently of the assessment specified in
paragraph (b) of this section.

(b) Assessment of administrative costs
when form corrections are not made. Rec-
lamation will assess a district for the
administrative costs described in para-
graph (e) of this section, unless the dis-
trict provides Reclamation with re-
quested reporting or certification form
corrections within 60-calendar days of
the date of Reclamation’s written re-
quest. If Reclamation receives the re-
quired corrections within this 60-cal-
endar day time period, Reclamation
will consider the requirements of
§426.18 satisfied.

(1) Reclamation will apply the assess-
ment on a yearly basis in each district
for each landholder that received irri-
gation water and for whom the district
does not provide corrected forms with-
in the applicable 60-calendar day time
period.
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(2) In applying the assessment to
legal entities, compliance by an entity
will be treated independently from
compliance by its part owners or bene-
ficiaries.

(3) The assessment in paragraph (b)
of this section will be applied independ-
ently of the assessment specified in
paragraph (a) of this section.

(c) Party responsible for paying assess-
ments. Districts are responsible for pay-
ment of Reclamation assessments de-
scribed under paragraphs (a) and (b) of
this section.

(d) Disposition of assessments. Rec-
lamation will deposit to the general
fund of the United States Treasury, as
miscellaneous receipts, administrative
costs assessed and collected under
paragraphs (a) and (b) of this section.

(e) Amount of the assessment. The ad-
ministrative costs assessment required
under paragraphs (a) and (b) of this sec-
tion is set at $260. Reclamation will re-
view the associated costs at least once
every b years, and will adjust the as-
sessment amount, if needed, to reflect
new cost data. Notice of the revised as-
sessment for administrative costs will
be published in the FEDERAL REGISTER
in December of the year the data are
reviewed.

§426.21 Interest on underpayments.

(a) Definition of underpayment. For
the purposes of this section wunder-
payment means the difference between
what a landholder owed for the deliv-
ery of irrigation water under Federal
reclamation law and what that land-
holder paid.

(b) Collection of interest on underpay-
ments. If a landholder has incurred an
underpayment, Reclamation will col-
lect from the appropriate district such
underpayment with interest. Interest
accrues from the original payment due
date until the district pays the amount
due. The original payment due date is
the date the district should have paid
the United States for water delivered
to the landholder.

(c) Underpayment interest rate. The
Secretary of the Treasury determines
the interest rate charged the district
based on the weighted average yield of
all interest-bearing marketable issues
sold by the Department of the Treas-
ury during the period of underpayment.
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§426.22 Public participation.

(a) Notification of contract actions. Ex-
cept for proposed contracts having a
duration of 1 year or less for the sale of
surplus water or interim irrigation
water, Reclamation will:

(1) Provide notice of proposed irriga-
tion or amendatory irrigation contract
actions 60-calendar days prior to con-
tract execution by publishing an-
nouncements in general circulation
newspapers in the affected area;

(2) Issue announcements in the form
of news releases, legal notices, official
letters, memoranda, or other forms of
written material; and

(3) Directly notify individuals and en-
tities who made a timely written re-
quest for such notice to the appro-
priate Reclamation regional or local
office.

(b) Notification of modification of a pro-
posed contract. In the event that modi-
fications are made to a proposed con-
tract the regional director must:

(1) Provide copies of revised proposed
contracts to all parties who requested
copies of the proposed contract in re-
sponse to the initial notice; and

(2) Determine whether or not to re-
publish the notice or to extend the
comment period. The regional director
must consider, among other factors:

(i) The significance of the impact(s)
of the modification to possible affected
parties; and

(ii) The interest expressed by the
public over the course of contract ne-
gotiations.

(c) Information that Reclamation will
include in published announcements.
Each published announcement will in-
clude, as appropriate:

(1) A brief description of the proposed
contract terms and conditions being
negotiated;

(2) Date, time, and place of meetings,
workshops, or hearings;

(3) The address and telephone number
to which inquiries and comments may
be addressed to Reclamation; and

(4) The period of time during which
Reclamation will accept comments.

(d) Public availability of proposed con-
tracts. Anyone can get copies of a pro-
posed contract from the appropriate re-
gional director or his or her designated
public contact when the proposed con-
tracts become available for review and
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comment, as specified in the published
announcement.

(e) Opportunities for public participa-
tion. (1) Reclamation can provide, as
appropriate: meetings, workshops, or
hearings to provide local information.
Advance notice of meetings, work-
shops, or hearings will be provided to
those parties who make timely written
request for such notice. Request for no-
tice of meetings, workshops, or hear-
ings should be sent to the appropriate
Reclamation regional or local office.

(2) Reclamation or the district can
invite the public to observe any con-
tract proceedings.

(3) All public participation proce-
dures will be coordinated with those in-
volved with National Environmental
Policy Act compliance, if Reclamation
determines that the contract action
may or will have ‘‘significant’’ environ-
mental effects.

(f) Individuals authorized to negotiate
the terms of contract proposals. Only per-
sons authorized to act on behalf of the
district may negotiate the terms and
conditions of a specific contract pro-
posal.

(g) Agency use of comments submitted
during the period provided for comment or
made at hearings. (1) Reclamation will
review and summarize for use by the
contract approving authority, testi-
mony presented at any public hearing
or any written comments submitted to
the appropriate Reclamation officials
at locations and within the comment
period, as specified in the advance pub-
lished announcement.

(2) Reclamation will make available
to the public all written correspond-
ence regarding proposed contracts
under the terms and procedures of the
Freedom of Information Act (b U.S.C.
552), as amended.

§426.23 Recovery of operation and
maintenance (O&M) costs.

(a) General. All new, amended, and re-
newed contracts shall provide for pay-
ment of O&M costs as specified in this
section.

(b) Amount of O&M costs a district
must pay if it executes a new or renewed
contract. If a district executes a new or
renewed contract after October 12, 1982,
then that district must pay all of the
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O&M costs that Reclamation allocates
to irrigation.

(c) Amount of O&M costs a district must
pay if it amends its contract to conform to
the discretionary provisions. If a district
has a contract executed prior to Octo-
ber 12, 1982, and the district amends the
contract after October 12, 1982, as pro-
vided for in §426.3(a)(2) to conform to
the discretionary provisions, then the
following applies:

(1) The district must pay all of the
O&M costs that Reclamation allocates
to irrigation;

(2) If in the year the amendment is
executed, the district’s contract rate
was more than the O&M costs allocated
to the district in that year then that
positive difference at the time of the
contract amendment must continue to
be factored into the contract rate and
annually paid to the United States.
This would be in addition to any ad-
justed O&M cost that results from
paragraph (c)(1) of this section. The
positive difference would be factored
into the contract rate for the remain-
der of the term of the contract; and

(3) The district will not be required
to pay an increased amount toward the
construction costs of a project as a
condition of the district’s agreeing to a
contract amendment pursuant to para-
graph (c¢) of this section.

(d) Amount of O&M cost a district must
pay if it amends its contract to provide
supplemental or additional benefits. If a
district amends its contract after Octo-
ber 12, 1982, to provide supplemental or
additional benefits, as provided for in
§426.3(a)(3), then the following must be
complied with:

(1) The district must pay all of the
O&M costs that Reclamation allocates
to irrigation;

(2) If in the year the amendment is
executed, the district’s contract rate
was more than the O&M costs allocated
to the district in that year then that
positive difference at the time of the
contract amendment must continue to
be factored into the contract rate and
annually paid to the United States.
This would be in addition to any ad-
justed O&M cost that results from
paragraph (d)(1) of this section. The
positive difference would be factored
into the contract rate for the remain-
der of the term of the contract; and
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(3) The district must pay any in-
creases in the amount paid annually
toward the construction costs of a
project that the United States requires
the district to pay as a condition of
agreeing to provide the district with
supplemental and additional benefits.

(e) Amount of O&M a district pays
under a prior contract. For a district
whose prior contract was executed
prior to October 12, 1982, the district
must pay all of the O&M costs allo-
cated by Reclamation to irrigation un-
less the contract specifically provides
contrary terms.

(f) Amount of O&M that Reclamation
charges an irrevocable elector. (1) Re-
gardless of any terms to the contrary
within a prior contract with a district,
a landholder who makes an irrevocable
election, as provided for in §426.3(f)
must pay, annually, his or her propor-
tionate share of all O&M costs allo-
cated by Reclamation to irrigation.
The irrevocable elector’s proportionate
share is based upon the ratio of:

(i) The amount of land in the district
held by the irrevocable elector that re-
ceived irrigation water to the total
amount of land in the district that re-
ceived irrigation water; or

(ii) The amount of irrigation water in
the district received by the irrevocable
elector to the total amount of irriga-
tion water that the district delivered.

(2) The district(s) where the irrev-
ocable elector’s landholding is located
must collect from the irrevocable elec-
tor an amount equal to the irrevocable
elector’s proportionate share of all
O&M costs allocated by Reclamation to
irrigation and the following apply:

(i) If in the year the election is exe-
cuted, the district’s contract rate was
more than the O&M costs allocated to
the district in that year, then that
positive difference at the time of the
contract amendment must continue to
be factored into the contract rate. This
would be in addition to any adjusted
O&M cost that results from paragraph
(f)(1) of this section. The positive dif-
ference would be factored into the con-
tract rate for the remainder of the
term of the contract; and

(ii) Such collections must be for-
warded annually to the United States.

(g) Amount of O&M that Reclamation
charges if a landholder is subject to full-
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cost pricing. In a district subject to
prior law, if a landholder is subject to
full-cost pricing the district must en-
sure that all O&M costs are included in
any full-cost assessment, regardless of
whether the landholder is subject to
the discretionary provisions. The reve-
nues from such full-cost assessments
must be collected and submitted to the
United States.

§426.24 Reclamation decisions and ap-
peals.

(a) Reclamation decisions—(1) Decision-
maker for Reclamation’s final determina-
tions. The appropriate regional director
makes any final determination that
these regulations require or authorize.
If Reclamation’s final determination is
likely to involve districts, or land-
holders with landholdings located in
more than one region, the Commis-
sioner designates one regional director
to make that final determination.

(2) Notice to affected parties. The ap-
propriate regional director will trans-
mit any final determination to any dis-
trict and landholder, as appropriate,
whose rights and interests are directly
affected.

(3) Effective date for regional director’s
final determinations. A regional direc-
tor’s decisions will take effect the day
after the expiration of the period dur-
ing which a person adversely affected
may file a notice of appeal unless a pe-
tition for stay is filed together with a
timely notice of appeal.

(b) Appeal of final determinations—(1)
Appeal Submittal. Any district or land-
holder whose rights and interests are
directly affected by a regional direc-
tor’s final determination can submit a
written notice of appeal. Such notice of
appeal must be submitted to the Com-
missioner of Reclamation within 30-
calendar days from the date of the re-
gional director’s final determination.

(2) Submittal of supporting information.
The affected party will have 60-cal-
endar days from the date that the re-
gional director issues a final deter-
mination to submit a supporting brief
or memorandum to the Commissioner.
The Commissioner may extend the
time for submitting a supporting brief
or memorandum, if:
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(i) The affected party submits a re-
quest to the Commissioner in a timely
manner;

(ii) The request includes the reason
why additional time is needed; and

(iii) The Commissioner determines
the appellant has shown good cause for
such an extension and the extension
would not prejudice Reclamation.

(3) Requests for stay of the final deter-
mination pending appeal. (i) The Com-
missioner will determine whether to
stay a regional director’s final deter-
mination within 30 days after receiving
a properly filed petition for stay if the
requesting party:

(A) Submits a request for stay in
writing to the Commissioner, with, or
in advance of, the notice of appeal, and
states the grounds upon which the
party requests the stay; and

(B) Demonstrates that the harm that
a district or landholder would suffer if
the Commissioner does not grant the
stay outweighs the interest of the
United States in having the final deter-
mination take effect pending appeal.

(ii) A decision, or that portion of the
decision, for which a stay is not grant-
ed will become effective immediately
after the Commissioner denies or par-
tially denies the petition for stay, or
fails to act within 30 days after receiv-
ing the request.

(iii) A Commissioner’s decision on a
petition for a stay or any other Com-
missioner decision is appealable.

(c) Appeal of Commissioner’s decision—
(1) Appeal to the Office of Hearing and
Appeals. A party can appeal the Com-
missioner’s decision to the Secretary
by writing to the Director, Office of
Hearings and Appeals (OHA), U.S. De-
partment of the Interior. For an appeal
to be timely, OHA must receive the ap-
peal within 30-calendar days from the
date of mailing of the Commissioner’s
decision.

(2) Rules that govern appeals to OHA.
43 CFR part 4, subpart G, and other
provisions of 43 CFR Part 4, where ap-
plicable, govern the OHA appeal proc-
ess, except for the accrual of under-
payment interest as specified in para-
graph (e) of this section.

(d) Effective date of an appeal decision.
Reclamation will apply decisions made
by the Commissioner or by OHA under
paragraphs (b) and (c¢) of this section as
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of the date of the violation or other
problem that was addressed in the re-
gional director’s final determination.
If, during the appeal process, irrigation
water has been delivered to land subse-
quently found to be ineligible, for other
than RRA forms submittal violations,
the compensation rate may be applied
to such deliveries retroactively.

(e) Accrual of interest on underpay-
ments during appeal. Interest on any un-
derpayments, as provided in §426.21,
continues to accrue during an appeal of
a regional director’s final determina-
tion, an appeal of the Commissioner’s
decision, or judicial review of final
agency action. Underpayment interest
accrual will continue even during a
stay under paragraphs (b)(4) or (c)(3) of
this section.

(f) Status of appeals made prior to the
effective date of these regulations. (1) Ap-
peals to the Commissioner of a re-
gional director’s final determination
which were decided by the Commis-
sioner or his or her delegate prior to
the effective date of these regulations
are hereby validated.

(2) Appeals to the Commissioner of
final determinations made by a re-
gional director and appeals to OHA,
which are pending on appeal as of the
effective date of these regulations will
be processed and decided in accordance
with the regulations in effect imme-
diately prior to the effective date of
these regulations.

(g) Addresses. All requests for stays,
appeals, or other communications to
the United States under this section
must be addressed as follows:

(1) Commissioner, Bureau of Rec-
lamation, Office of Policy, Attention:
D-5200, P.O. Box 25007, Denver, Colo-
rado 80225.

(2) Director, Office of Hearings and
Appeals, Department of the Interior,
801 North Quincy Street, Arlington,
Virginia 22203.

[61 FR 66805, Dec. 18, 1996, as amended at 67
FR 13702, Mar. 25, 2002]

§426.25 Reclamation audits.

Reclamation will conduct reviews of
a district’s administration and enforce-
ment of and landholder compliance
with Federal reclamation law and
these regulations. These reviews may
include, but are not limited to:
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(a) Water district reviews;
(b) In-depth reviews; and
(c) Audits.
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If any provision of these regulations
or the application of these rules to any
person or circumstance is held invalid,
then the sections of these rules or their
applications which are not held invalid
will not be affected.

Severability.

PART 427—WATER CONSERVATION
RULES AND REGULATIONS

AUTHORITY: 5 U.S.C. 301; 5 U.S.C. 553; 16
U.S.C. 590y et seq.; 31 U.S.C. 9701; and 32 Stat.
388 and all acts amendatory thereof or sup-
plementary thereto including, but not lim-
ited to, 43 U.S.C. 390b, 43 U.S.C. 390jj, 43
U.S.C. 422a et seq., and 43 U.S.C. 523.

SOURCE: 61 FR 66825, Dec. 18, 1996, unless
otherwise noted.

§427.1 Water conservation.

(a) In general. The Secretary shall en-
courage the full consideration and in-
corporation of prudent and responsible
water conservation measures in all dis-
tricts and for the operations by non-
Federal recipients of irrigation and
municipal and industrial (M&I) water
from Federal Reclamation projects.

(b) Development of a plan. Districts
that have entered into repayment con-
tracts or water service contracts ac-
cording to Federal reclamation law or
the Water Supply Act of 1958, as
amended (43 U.S.C. 390b), shall develop
and submit to the Bureau of Reclama-
tion a water conservation plan which
contains definite objectives which are
economically feasible and a time
schedule for meeting those objectives.
In the event the contractor also has
provisions for the supply of M&I water
under the authority of the Water Sup-
ply Act of 1958 or has invoked a provi-
sion of that act, the water conserva-
tion plan shall address both the irriga-
tion and M&I water supply activities.

(c) Federal assistance. The Bureau of
Reclamation will cooperate with the
district, to the extent possible, in stud-
ies to identify opportunities to aug-
ment, utilize, or conserve the available
water supply.
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PART  428—INFORMATION  RE-
QUIREMENTS FOR CERTAIN FARM
OPERATIONS IN EXCESS OF 960
ACRES AND THE ELIGIBILITY OF
EAIES'II')AIN FORMERLY  EXCESS

Sec.

428.1 Purpose of this part.

428.2 Applicability of this part.

428.3 Definitions used in this part.

428.4 Who must submit forms under this
part.

428.5 Required information.

428.6 Where to submit required forms and
information.

428.7 What happens if a farm operator does
not submit required forms.

428.8 What can happen if a farm operator
makes false statements on the required
forms.

428.9 Farm operators who are former owners
of excess land.

428.10 Districts’ responsibilities concerning
certain formerly excess land.

428.11 Effective date.

AUTHORITY: 5 U.S.C. 301; 5 U.S.C. 553; 16
U.S.C. 590z-11; 31 U.S.C. 9701; 32 Stat. 388, as
amended.

SOURCE: 656 FR 4324, Jan. 26, 2000, unless
otherwise noted.

§428.1 Purpose of this part.

This part addresses Reclamation Re-
form Act of 1982 (RRA) forms require-
ments for certain farm operators and
the eligibility of formerly excess land
that is operated by a farm operator
who was the landowner of that land
when it was excess.

§428.2

(a) This part applies to farm opera-
tors who provide services to:

(1) More than 960 acres held (directly
or indirectly owned or leased) by one
trust or legal entity; or

(2) The holdings of any combination
of trusts and legal entities that exceed
960 acres.

(b) This part also applies to farm op-
erators who provide services to for-
merly excess land held in trusts or by
legal entities if the farm operator pre-
viously owned that land when the land
was ineligible excess or under record-
able contract.

(c) This part supplements the regula-
tions in part 426 of this chapter.

Applicability of this part.

§428.4

§428.3 Definitions used in this part.

Custom service provider means an indi-
vidual or legal entity that provides one
specialized, farm-related service that a
farm owner, lessee, sublessee, or farm
operator employs for agreed-upon pay-
ments. This includes, for example, crop
dusters, custom harvesters, grain haul-
ers, and any other such services.

Farm operator means an individual or
legal entity other than the owner, les-
see, or sublessee that performs any por-
tion of the farming operation. This in-
cludes farm managers, but does not in-
clude spouses, minor children, employ-
ees for whom the employer pays social
security taxes, or custom service pro-
viders.

We or us means the Bureau of Rec-
lamation.

You means a farm operator.

§428.4 Who must submit forms under
this part.

(a) You must submit RRA forms to
districts annually as specified in §428.6
if:

(1) You provide services to more than
960 nonexempt acres westwide, held by
a single trust or legal entity or any
combination of trusts and legal enti-
ties; or

(2) You are the ultimate parent legal
entity of a wholly owned subsidiary or
of a series of wholly owned subsidiaries
that provide services in total to more
than 960 nonexempt acres westwide,
held by a single trust or legal entity or
any combination of trusts and legal en-
tities.

(b) Anyone who is the indirect owner
of a legal entity that is a farm operator
meeting the criteria of paragraph (a) of
this section must submit forms to us
annually, if any of the land to which
services are being provided by that
legal entity is land that the part owner
formerly owned as excess land and sold
or transferred at an approved price.

(c) If you must submit RRA forms
due to the requirements of this section,
then you may not use a verification
form for your annual submittal as pro-
vided for in §426.18(1) of this chapter to
meet the requirements of this section.

(d) If you must submit RRA forms
solely due to the requirements of this
section, then once you have met the re-
quirement found in paragraph (a) of
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this section you need not submit an-
other RRA form during the current
water year, even if you experience a
change to your farm operating arrange-
ments. Specifically, the requirements
of §426.18(k)(1) of this chapter are not
applicable.

§428.5 Required information.

(a) We will determine which forms
you must use to submit the informa-
tion required by this section.

(b) You must declare all nonexempt
land to which you provide services
westwide.

(c) You must give us other informa-
tion about your compliance with Fed-
eral reclamation law, including but not
limited to:

(1) Identifier information, such as
your name, address, telephone number;

(2) If you are a legal entity, informa-
tion concerning your organizational
structure and part owners;

(3) Information about the land to
which you provide services, such as a
legal description, and the number of
acres;

(4) Information about whether you
formerly owned, as ineligible excess
land or under recordable contract, the
land to which you are providing serv-
ices;

(6) Information about the services
you provide, such as what they are,
who decides when they are needed, and
how much control you have over the
daily operation of the land;

(6) If you provide different services to
different land parcels, a list of services
that you provide to each parcel;

(7) Whether you can use your agree-
ment with a landholder as collateral in
any loan;

(8) Whether you can sue or be sued in
the name of the landholding; and

(9) Whether you are authorized to
apply for any Federal assistance from
the United States Department of Agri-
culture in the name of the landholding.

§428.6 Where to submit
forms and information.

required

You must submit the appropriate
completed RRA form(s) to each district
westwide that is subject to the acreage
limitation provisions and in which you
provide services.
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§428.7 What happens if a farm oper-
ator does not submit required
forms.

(a) If you do not submit required
RRA form(s) in any water year, then:

(1) The district must not deliver irri-
gation water before you submit the re-
quired RRA form(s); and

(2) You, the trustee, or the land-
holder(s) who holds the land (including
to whom the land held in trust is at-
tributed) must not accept delivery of
irrigation water before you submit the
required RRA formc(s).

(b) After you submit all required
RRA forms to the district, we will re-
store eligibility.

(c) If a district delivers irrigation
water to land that is ineligible because
you did not submit RRA forms as re-
quired by this part, we will assess ad-
ministrative costs against the district
as specified in §426.20(e) of this chapter.
We will determine these costs in the
same manner used to determine costs
for landholders under §§426.20(a)(1)
through (3) of this chapter.

§428.8 What can happen if a farm op-
erator makes false statements on
the required forms.

If you make a false statement on the
required RRA form(s), Reclamation can
prosecute you under the following
statement:

Under the provisions of 18 U.S.C. 1001, it is
a crime punishable by 5 years imprisonment
or a fine of up to $10,000, or both, for any per-
son knowingly and willfully to submit or
cause to be submitted to any agency of the
United States any false or fraudulent state-
ment(s) as to any matter within the agency’s
jurisdiction. False statements by the farm
operator will also result in loss of eligibility.
Eligibility can only be regained upon the ap-
proval of the Commissioner.

§428.9 Farm operators who are former
owners of excess land.

(a) Land held in trust or by a legal
entity may not receive irrigation water
if:

(1) You owned the land when the land
was excess, whether or not under re-
cordable contract;

(2) You sold or transferred the land
at a price approved by Reclamation;
and

(3) You are the direct or indirect
farm operator of that land.
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(b) This section does not apply if:

(1) The formerly excess land becomes
exempt from the acreage limitations of
Federal reclamation law; or

(2) The full-cost rate is paid for any
irrigation water delivered to your for-
merly excess land that is otherwise eli-
gible to receive irrigation water. If you
are a part owner of a legal entity that
is the direct or indirect farm operator
of the land in question, then the full-
cost rate will apply to the proportional
share of the land that reflects your in-
terest in that legal entity.

§428.10 Districts’ responsibilities con-
cerning certain formerly excess
land.

Districts must not make irrigation
water available to formerly excess land
that meets the criteria under §428.9(a),
unless an exception provided in
§428.9(b) applies.

§428.11 Effective date.

(a) All provisions of this part apply
on January 1, 2001, except:

(1) For those districts whose 2001
water year commences prior to Janu-
ary 1, 2001, the applicability date of
§§428.1 through 428.8 is October 1, 2000.

(b) On January 1, 2001, this part ap-
plies to all farm operating arrange-
ments between farm operators and
trusts or legal entities that:

(1) Are then in effect; or

(2) Are initiated on, or after, January
1, 2001.

PART 429—USE OF BUREAU OF
RECLAMATION LAND, FACILITIES,
AND WATERBODIES

Subpart A—Purpose, Definitions, and
Applicability

Sec.

429.1 What is the purpose of this part?

429.2 What definitions are used in this part?

429.3 What types of uses are subject to the
requirements and processes established
under this part?

429.4 What types of uses are not subject to
the requirements and processes estab-
lished under this part?

429.5 Who is authorized to issue use author-
izations under this part?

429.6 When must water user organizations
also approve use authorizations?

Pt. 429

Subpart B—Proposed Uses Involving
Reclamation Easements

429.7 Can I use land where Reclamation
holds an easement?

429.8 TIs there a fee for uses involving a Rec-
lamation easement?

Subpart C—Requesting Authorization to
Use Reclamation Land, Facilities, and
Waterbodies

429.9 What should I do before filing an appli-
cation?

429.10 What application form should I use?

429.11 Where can I get the application
forms?

429.12 Where do I file my application?

429.13 How long will the application review
process take?

429.14 What criteria will Reclamation con-
sider when reviewing applications?

429.15 Is Reclamation required to issue a
use authorization?

Subpart D—Application Fees and
Administrative Costs

429.16 How much is the application fee and
when should it be paid?

429.17 When will Reclamation collect ad-
ministrative costs?

429.18 When do I have to pay the adminis-
trative costs?

429.19 What happens if the initial estimate
for administrative costs is insufficient?

429.20 Can I get a detailed explanation of
the administrative costs?

429.21 If I overpay Reclamation’s adminis-
trative costs, can I get a refund?

429.22 Can Reclamation charge me addi-
tional administrative costs after I re-
ceive a use authorization?

Subpart E—Use Fees

429.23 How does Reclamation determine use
fees?

429.24 When should I pay my use fee?

429.25 How long do I have to submit my pay-
ment for the use fee and accept the of-
fered use authorization?

Subpart F—Reductions or Waivers of Appli-
cation Fees, Administrative Costs, and
Use Fees

429.26 When may Reclamation reduce or
waive costs or fees?

Subpart G—Terms and Conditions of Use
Authorizations

429.27 What general information appears in
use authorizations?

429.28 What terms and conditions apply to
all use authorizations?
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429.29 What other terms and conditions may
be included in my use authorization?
429.30 May use authorizations be trans-

ferred or assigned to others?

Subpart H—Prohibited and Unauthorized
Uses of Reclamation Land, Facilities,
and Waterbodies

429.31 What uses are prohibited on Reclama-
tion land, facilities, and waterbodies?
429.32 How will Reclamation address cur-

rently authorized existing private exclu-
sive recreational or residential uses?
429.33 What are the consequences for using
Reclamation land, facilities, and
waterbodies without authorization?

Subpart I—Decisions and Appeals

429.3¢ Who is the decisionmaker for Rec-
lamation’s final determinations?

429.35 May I appeal Reclamation’s final de-
termination?

429.36 May I appeal the Commissioner’s de-
cision?

429.37 Does interest accrue on monies owed
to the United States during my appeal
process?

AUTHORITY: 43 U.S.C. 373; 43 U.S.C. 373b; 43
U.S.C. 387; 43 CFR part 21; Public Law 108
447, Title VIII; 31 U.S.C. 9701, as amended.

SOURCE: 73 FR 74335, Dec. 5, 2008, unless
otherwise noted.

Subpart A—Purpose, Definitions,
and Applicability

§429.1 What is the purpose of this
part?

The purpose of this part is to notify
the public that any possession or occu-
pancy of any portion of, and the ex-
traction or disturbance of any natural
resources from Reclamation land, fa-
cilities, or waterbodies are prohibited
without written authorization from
Reclamation, unless excepted as listed
in §429.4. This part describes:

(a) How to apply to Reclamation for
a use authorization to allow your ac-
tivity on Reclamation land, facilities,
and waterbodies;

(b) How Reclamation reviews and
processes your application, including
the criteria for approval or denial of
your application;

(c) The requirement for collection of
application and use fees and the recov-
ery of administrative costs;

(d) How Reclamation determines and
collects costs and fees;

43 CFR, Subtitle B, Ch. | (10-1-11 Edition)

(e) Prohibited uses on Reclamation
land, facilities, and waterbodies;

(f) How Reclamation will address ex-
isting authorized uses which are other-
wise prohibited, including the criteria
for approval or denial of requests to
renew these use authorizations;

(g) The process and penalties associ-
ated with resolution of unauthorized
uses; and

(h) How to appeal an action or deter-
mination made under this part.

§429.2 What definitions are used in
this part?

The following definitions are used in
this part:

Administrative costs means all costs
incurred by Reclamation in processing
your application and all costs associ-
ated with evaluating, issuing, moni-
toring, and terminating your use au-
thorization on Reclamation land, fa-
cilities, and waterbodies. Administra-
tive costs are distinct and separate
from application and use fees and typi-
cally include, but are not limited to:

(1) Determining the use fee;

(2) Evaluating and documenting envi-
ronmental and cultural resources com-
pliance;

(3) Performing engineering review;

(4) Preparation of the use authoriza-
tion; and

(5) Personnel and indirect costs di-
rectly associated with these actions.

Applicant means you as any person or
entity (such as a private citizen, busi-
ness, non-governmental organization,
public entity, Indian tribe, or foreign
government) who submits an applica-
tion requesting use of Reclamation
land, facilities, and waterbodies.

Application means either Form 7-2540
or SF 299. The choice of application
form is dependent on the type of use re-
quested.

Application fee means a $100 non-
refundable charge, which you must
submit with your application to cover
the costs of our initial review of your
request. Application fees are distinct
and separate from administrative costs
and use fees.

Commissioner means the senior execu-
tive of the Bureau of Reclamation, De-
partment of the Interior.
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Consent document means a written
agreement or notification listing con-
ditions which will prevent unreason-
able interference with our easement on
non-Reclamation land.

Cultural resource means any pre-
historic, historic, architectural, sacred,
or traditional cultural property and as-
sociated objects and documents that
are of interest to archaeology, anthro-
pology, history, or other associated
disciplines. Cultural resources include
archaeological resources, historic prop-
erties, traditional cultural properties,
sacred sites, and cultural landscapes
that are associated with human activ-
ity or occupation.

Easement refers to an interest in land
that consists of the right to use or con-
trol the land for a specific purpose, but
does not constitute full ownership of
the land.

Environmental compliance means com-
plying with the requirements of the
National Environmental Policy Act;
the Endangered Species Act; the Clean
Water Act; the Clean Air Act; the Com-
prehensive Environmental Response,
Compensation, and Liability Act; ap-
plicable regulations associated with
these statutes; and other related laws
and regulations.

Form 7-2540 means the Bureau of Rec-
lamation Right-of-Use  Application
form required for all proposed uses of
Reclamation 1land, facilities, and
waterbodies, except those associated
with construction and/or placement of
transportation, communication, and
utility systems and facilities.

Grantee means you as the recipient or
holder of a use authorization regardless
of the contractual format.

Interior means the United States De-
partment of the Interior.

Managing partner means a Federal or
non-Federal public entity that man-
ages land, facilities, or waterbodies
through a management agreement with
Reclamation entered into pursuant to
the Federal Water Project Recreation
Act, as amended.

Part 21 of this title means title 43 of
the Code of Federal Regulations part
21, which is titled Occupancy of Cabin
Sites on Public Conservation and
Recreation Areas.

Part 423 of this chapter means title 43
of the Code of Federal Regulations part

§429.2

423, which is titled Public Conduct on
Bureau of Reclamation Facilities,
Lands, and Waterbodies.

Possession or occupancy and possess or
occupy mean to control, use, or reside
on Reclamation 1land, facilities, or
waterbodies.

Private exclusive recreational or resi-
dential use means any use that involves
structures or other improvements used
for recreational or residential purposes
to the exclusion of public uses that are
not associated with the official man-
agement of a Reclamation project.
This includes, but is not limited to the
following:

(1) Cabin sites and associated im-
provements (including those currently
defined in part 21 of this title); mobile
homes, residences, outbuildings, and
related structures; and associated land-
scaping, patios, decks, and porches;

(2) Boat houses, docks, moorings,
piers, and launch ramps;

(3) Floating structures or buildings,
including moored vessels used as resi-
dences or unauthorized business sites;

(4) Sites for such activities as hunt-
ing, fishing, camping, and picnicking
(other than transitory uses allowed
under part 423 of this chapter) that at-
tempt to exclude general public access;
and

(6) Access routes to private land, fa-
cilities, or structures when other rea-
sonable alternative means of access is
available or can be obtained.

Public entity means States, political
subdivisions or agencies thereof; public
and quasi-governmental authorities
and agencies; and agencies of the Fed-
eral Government.

Public needs mean the recreational
requirements of the general public at
areas where existing authorized private
exclusive recreational or residential
uses are present.

Reclamation means the Bureau of
Reclamation, United States Depart-
ment of the Interior.

Reclamation facility means any facil-
ity under our jurisdiction. The term in-
cludes, but is not limited to, buildings,
canals, dams, ditches, drains, fish and

wildlife facilities, laterals, power-
plants, pumping plants, recreation fa-
cilities, roads, switchyards, trans-

mission and telecommunication lines,
and warehouses.
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Reclamation land means any land
under the jurisdiction of, or adminis-
tered by, Reclamation and may in-
clude, but is not limited to, the fol-
lowing:

(1) All land acquired by Reclamation
through purchase, condemnation, ex-
change, or donation for Reclamation
project and water related purposes;

(2) All land withdrawn by Reclama-
tion from the public domain for Rec-
lamation purposes; and

(3) All interests in land acquired by
Reclamation, including easements and
rights exercised by the United States
under the 1890 Canal Act (43 U.S.C. 945).

Reclamation law means the Reclama-
tion Act of June 17, 1902 (32 Stat. 388, 43
U.S.C. 371 et seq.), and all Acts which
supplement or amend the 1902 Act.

Reclamation project means any land,
facilities, or waterbodies used for water
supply, water delivery, flood control,
hydropower, or other authorized pur-
poses including fish, wildlife, and
recreation administered by Reclama-
tion under Federal laws.

Reclamation waterbodies means any
body of water situated on Reclamation
land and under Reclamation jurisdic-
tion. Examples of Reclamation
waterbodies include, but are not lim-
ited to, reservoirs, lakes, and impound-
ments.

Regional Director means any one of
the representatives of the Commis-
sioner, or their delegates, who are re-
sponsible for managing their respective
region’s land, facilities, and
waterbodies and for the decisions made
under this part.

Standard Form (SF) 299 means the
form titled Application for Transpor-
tation and Utility Systems and Facili-
ties on Federal Lands used when re-
questing permission for construction
and/or placement of transportation,
communication, or utility systems and
facilities.

Unauthoriced use means use of Rec-
lamation land, facilities, and
waterbodies without proper authoriza-
tion.

Use authorization means a document
that defines the terms and conditions
under which we will allow you to use
Reclamation 1land, facilities, and
waterbodies. Use authorizations can
take the form of easements, leases, li-
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censes, permits, and consent docu-
ments. This document is also referred
to as a ‘‘right-of-use” in part 423 of this
chapter.

Use fee means the amount due to Rec-
lamation for the use of Federal land,
facilities, or waterbodies under our ju-
risdiction or control. Use fees are dis-
tinct and separate from application
fees and administrative costs.

Valuation means the method used to
establish the fee for a use authoriza-
tion by appraisal, waiver valuation, or
other sound or generally accepted busi-
ness practice.

Water wuser organication means any
legal entity established under State
law that has entered into a contract
with the United States pursuant to the
Federal reclamation laws.

We, us, or our mean Reclamation.

You, your, I, me, or my, mean an ap-
plicant, grantee, or unauthorized user.

§429.3 What types of uses are subject
to the requirements and processes
established under this part?

Possession or occupancy of, or ex-
traction or removal of natural re-
sources from, Reclamation land, facili-
ties, or waterbodies require a use au-
thorization in accordance with this
part. Typical uses of or activities on
Reclamation land, facilities, or
waterbodies regulated by this part in-
clude, but are not limited to the fol-
lowing:

(a) Commercial filming and photog-
raphy;

(b) Commercial guiding and outfit-
ting;

(c) Commercial or organized sporting
events;

(d) Grazing, farming, and other agri-
cultural uses;

(e) Infrastructure, such as transpor-
tation, telecommunications, utilities,
and pipelines;

(f) Organized recreational activities,
public gatherings, and other special
events that involve the possession or
occupancy of Reclamation lands;

(g) Removal of, or exploration for,
sand, gravel, and other mineral re-
sources;

(h) Timber harvesting, or removal of
commercial forest products or other
vegetative resources; and
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(i) Any other uses deemed appro-
priate by Reclamation, subject to the
exclusions listed in §429.4.

§429.4 What types of uses are not sub-
ject to the requirements and proc-
esses established under this part?

(a) Individual, non-commercial use of
Reclamation land, facilities, or
waterbodies for occasional activities
such as hiking, camping for periods of
14 days or less during any period of 30
consecutive days, sightseeing, pic-
nicking, hunting, swimming, boating,
and fishing, consistent with applicable
laws, regulations and policies. Public
conduct associated with these activi-
ties is governed by part 423 of this
chapter;

(b) Buildings and structures used by
concessionaires or managing partners
to facilitate their operations or that
are made available by them for the
general, non-exclusive use of the pub-
lic. Examples include, but are not lim-
ited to the following:

(1) Boat docks available for short-
term use by the public;

(2) Marina slips available for rent by
the public;

(3) Publicly available boat ramps;

(4) Houseboats available for short-
term rent by the public;

(5) Stores and restaurants;

(6) Employee housing; and

(7) Rental cabins, hotels, camp-
grounds, and other short-term lodging
facilities.

(c) While not subject to other re-
quirements and processes established
under this part, the following types of
uses must be in compliance with the
requirements in subpart H of this part:

(1) Recreational activities at sites
managed by mnon-Federal managing
partners under Public Law 89-72, titled
Federal Water Project Recreation Act,
July 9, 1965;

(2) Activities managed by other Fed-
eral agencies or Interior bureaus by
agreement or under other authority;

(3) Activities at sites directly man-
aged by Reclamation where fees or fee
schedules are established for general
public recreation use;

(4) Uses authorized under concession
contracts on Reclamation land, facili-
ties, and waterbodies;

§429.5

(5) Reclamation contracts for water
supply or water operations;

(6) Authorized operation and mainte-
nance activities on Reclamation land,
facilities, and waterbodies undertaken
by water user organizations, or their
contractors, or by Reclamation con-
tractors;

(7) Agreements and real property in-
terests granted for the replacement or
relocation of facilities, such as high-
ways, railroads, telecommunication, or
transmission lines or infrastructure
governed by Section 14 of the Reclama-
tion Project Act of August 4, 1939 (43
U.S.C. 389). Payments to equalize land
values may still be required and admin-
istrative costs may still be recovered;
and

(8) Activities specifically authorized
under other Federal statutes or regula-
tions.

§429.5 Who is authorized to issue use
authorizations under this part?

Unless otherwise provided by law or
regulation, only Reclamation or an-
other Federal agency acting for Rec-
lamation under delegated authority is
authorized to issue use authorizations
that convey an interest in Reclamation
land, facilities, or waterbodies. Recre-
ation managing partners under the
Federal Water Projects Recreation Act,
16 U.S.C. 4601 et seq., and water user or-
ganizations who have assumed respon-
sibility for operation and maintenance
of Reclamation land, facilities, or
waterbodies, and provide a copy of the
use authorization to the local Rec-
lamation office, pursuant to a contract
with Reclamation may issue limited
use authorizations to third parties for
activities on Reclamation land, facili-
ties, or waterbodies when all of the fol-
lowing apply:

(a) The recreation managing partner
or water user organization is author-
ized to do so under its contract with
Reclamation;

(b) Such limited use authorizations
do not convey ownership or other in-
terest in the Federal real property;

(c) The uses authorized are not per-
manent or for an indefinite period;

(d) The limited use authorization
does not provide for an automatic right
of renewal;
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(e) The limited use authorization is
fully revocable at the discretion of
Reclamation; and

(f) All revenues collected for the use
of Reclamation land, facilities, and
waterbodies are handled in compliance
with all statutory, regulatory, and pol-
icy requirements.

§429.6 When must water user organi-
zations also approve use authoriza-
tions?

(a) Use authorizations for easements
and rights-of-way for periods in excess
of 25 years are also subject to approval
from water user organizations under
contract obligation for repayment of
the project or division. This require-
ment does not apply to any other type
of use authorizations.

(b) At a minimum, the appropriate
water user organizations will be noti-
fied of all use authorizations prior to
their issuance to avoid potential con-
flicts between the requested use au-
thorization and the water user organi-
zations’ need to operate and maintain
the facilities for which they have con-
tractual responsibility.

(c) At the discretion of the respon-
sible Regional Director, concurrence of
the appropriate water user organiza-
tions not addressed in paragraph (a) of
this section may be requested.

Subpart B—Proposed Uses
Involving Reclamation Easements

§429.7 Can I use land where Reclama-
tion holds an easement?

(a) To prevent conflicts where Rec-
lamation holds an easement on land
owned by others, you should submit an
application for the proposed use. If
after review of the application, Rec-
lamation determines that your re-
quested use would not unreasonably
interfere with Reclamation’s easement,
a consent document may be issued to
you. The consent document will con-
tain the conditions with which you
must comply to ensure that your use
will not unreasonably interfere with
Reclamation’s use of its easement.

(b) In accordance with subpart C of
this part, you should submit either SF
299 or Form 7-2540 to the local Rec-
lamation office to request a consent
document.
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(c) If you are not the underlying
landowner, you must also secure the
permission of the landowner for your
requested use of the area covered by
Reclamation’s easement.

§429.8 Is there a fee for uses involving
a Reclamation easement?

Reclamation will not charge a use fee
for a consent document. However, de-
pending upon the complexity of your
requested use and issues associated
with it, Reclamation may charge an
application fee and administrative
costs, unless waived in accordance with
subpart F of this part.

Subpart C—Requesting Authoriza-
fion to Use Reclamation Land,
Facilities, and Waterbodies

§429.9 What should I do before filing
an application?

Before filing an application, it is im-
portant that you contact the local Rec-
lamation office to discuss your pro-
posed use. This discussion can help ex-
pedite your application process.

§429.10 What application form should
I use?

You must use one of the following ap-
plication forms depending on the na-
ture of your requested use:

(a) Use SF 299 to request a use au-
thorization for the placement, con-
struction, and use of energy, transpor-
tation, water, or telecommunication
systems and facilities on or across all
Federal property including Reclama-
tion land, facilities, or waterbodies.

Examples of such uses are:

(1) Canals;

(2) Communication towers;

(3) Fiber-optics cable;

(4) Pipelines;

(5) Roads;

(6) Telephone lines; and

(7) Utilities and utility corridors.

(b) Use Form 7-2540 to request any
other type of use authorization. Exam-
ples of such uses are:

(1) Commercial filming and photog-
raphy;

(2) Commercial guiding and outfit-
ting;

(3) Commercial or organized sporting
events;

714



Bureau of Reclamation, Interior

(4) Grazing, farming, and other agri-
cultural uses;

(5) Organized recreational activities,
public gatherings, and other special
events;

(6) Removal of, or exploration for,
sand, gravel, and other mineral mate-
rials;

(7) Timber harvesting, or removal of
commercial forest products or other
vegetative resources; and

(8) Any other uses deemed appro-
priate by Reclamation.

(c) Application forms may not be re-
quired where Reclamation solicits
competitive bids.

§429.11 Where can I get the applica-
tion forms?

Both forms can be obtained from any
Reclamation office or from our official
internet Web site at http://
www.usbr.gov. These forms contain spe-
cific instructions for application sub-
mission and describe information that
you must furnish. However, when you
submit either form to your local Rec-
lamation office for review, the form
must contain your original signature
as the applicant.

§429.12 Where do I file my applica-
tion?

File your completed and signed appli-
cation, including the $100 nonrefund-
able application fee, with the Reclama-
tion office having jurisdiction over the
land, facility, or waterbody associated
with your request. Reclamation office
locations may be found on http:/
www.usbr.gov, the official Reclamation
Internet Web site.

§429.13 How long will the application
review process take?

(a) Reclamation will acknowledge in
writing your completed and signed ap-
plication and application fee within 30
calendar days of receipt. Reclamation
may request additional information
needed to process your application,
such as legal land descriptions and de-
tailed construction specifications.

(b) The processing time depends upon
the complexity of your requested use,
issues associated with it, and the need
for additional information from you.

(c) Should your requested use be de-
nied at any time during the review

§429.17

process, Reclamation will notify you in
writing of the basis for the denial.

§429.14 What criteria will Reclamation
consider when reviewing applica-
tions?

Reclamation will consider the fol-
lowing criteria when reviewing applica-
tions:

(a) Compatibility with authorized
project purposes, project operations,
safety, and security;

(b) Environmental compliance;

(c) Compatibility with public inter-
ests;

(d) Conflicts with Federal policies
and initiatives;

(e) Public health and safety;

(f) Availability of other reasonable
alternatives; and

(g) Best interests of the United
States.
§429.15 Is Reclamation required to

issue a use authorization?

No. The issuance of a use authoriza-
tion is at Reclamation’s discretion. At
a minimum, the criteria listed at
§429.14 must be considered prior to
issuance of any use authorizations. Not
all requests will be authorized. If
issued, Reclamation will provide only
the least estate, right, or possessory
interest needed to accommodate the
approved use.

Subpart D—Application Fees and
Administrative Costs

§429.16 How much is the application
fee and when should it be paid?

You must remit a nonrefundable ap-
plication fee of $100 to cover costs asso-
ciated with our initial review of your
application, unless the payment is
waived pursuant to subpart F of this
part. This initial review will determine
if your requested use is appropriate for
consideration and not likely to inter-
fere with Reclamation project purposes
or operations.

§429.17 When will Reclamation collect
administrative costs?

Reclamation will collect, in advance,
its administrative costs for processing
your application, except as provided
under subpart F of this part.
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§429.18 When do I have to pay the ad-
ministrative costs?

(a) Following the initial review, you
will be notified in writing whether
your application appears to be appro-
priate for further processing. At that
time, Reclamation will give you an ini-
tial estimate of administrative costs
required to continue processing your
application.

(b) You must pay these initial, esti-
mated administrative costs before Rec-
lamation can continue to process your
application, unless you are granted a
waiver of administrative costs under
subpart F of this part. If payment is
not received within 90 days after the
estimate is provided to you, Reclama-
tion may close your file. If this occurs
and you later wish to proceed, you
must submit both a new application
and another $100 nonrefundable appli-
cation fee.

§429.19 What happens if the initial es-
timate for administrative costs is
insufficient?

If the initial estimate to cover Rec-
lamation’s administrative costs is
found to be insufficient, Reclamation
will notify you in writing of the addi-
tional amount needed. You must pay
the amount requested before Reclama-
tion will continue processing your ap-
plication.

§429.20 Can I get a detailed expla-
nation of the administrative costs?

Yes, you are entitled to receive an
explanation of all administrative costs
relevant to your specific application.
You must request this information in
writing from the Reclamation office
where you submitted your application.

§429.21 If I overpay Reclamation’s ad-
ministrative costs, can I get a re-
fund?

If, in reviewing your application,
Reclamation uses all the monies you
have paid, you will not receive a refund
regardless of whether you receive a use
authorization. If the money collected
from you exceeds administrative costs,
a refund of the excess amount will be
made to you consistent with Reclama-
tion’s financial policies.
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§429.22 Can Reclamation charge me
additional administrative costs
after I receive a use authorization?

(a) After you receive your use au-
thorization, Reclamation may charge
you for additional administrative costs
incurred for activities such as:

(1) Monitoring your authorized use
over time to ensure compliance with
the terms and conditions of your use
authorization; and

(2) Periodic analysis of your long-
term use to adjust your use fee to re-
flect current conditions.

(b) If your additional payment is not
received by Reclamation within 90 days
after notification to you in writing of
the additional administrative costs,
Reclamation may take action to termi-
nate your use authorization.

Subpart E—Use Fees

§429.23 How does Reclamation deter-
mine use fees?

The use fee is based on a valuation or
by competitive bidding. Use fees may
be adjusted as deemed appropriate by
Reclamation to reflect current condi-
tions, as provided in the use authoriza-
tion.

§429.24 When should I pay my use fee?

(a) If Reclamation offers you a use
authorization, you must pay the use
fee in advance, unless you are granted
a waiver under subpart F of this part.

(b) Your use authorization will clear-
ly state the use fee. Should periodic
payments apply, your use authoriza-
tion will also describe when you should
pay those periodic use fees.

§429.25 How long do I have to submit
my payment for the use fee and ac-
cept the offered use authorization?

You have 90 days to accept and re-
turn the use authorization and re-
quired fees, otherwise Reclamation
may consider the offer to be rejected
by you and your file may be closed. If
this occurs and you later wish to pro-
ceed, you must submit a new applica-
tion and another $100 nonrefundable
application fee. You may not com-
mence your use of Reclamation’s land,
facilities, or waterbodies until Rec-
lamation has issued a use authoriza-
tion to you. A use authorization will
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only be issued upon receipt by Rec-
lamation of all required costs and fees,
and the use authorization signed by
you.

Subpart F—Reductions or Waivers
of Application Fees, Adminis-
trative Costs, and Use Fees

§429.26 When may Reclamation re-
duce or waive costs or fees?

(a) As determined appropriate and
approved and documented by the appli-

§429.28

cable Regional Director, the applica-
tion fees may be waived, and charges
for administrative costs or use fees
may be waived or reduced as indicated
by a v in the following table:

Situations where costs and fees may be reduced or waived Application fee Adm(l:r:;:};atlve Use fee

(1) The use is a courtesy to a foreign government or if comparable

fees are set on a reciprocal basis with a foreign government .......... v v v
(2) The use is so minor or short term that the cost of collecting fees

is equal to or greater than the value of the use .........ccccocvcveicnene v v v
(3) The use will benefit the general public with no specific entity or

group of beneficiaries readily identifiable .... v v v
(4) Applicant is a public entity or Indian tribe . v v v
(5) Applicant is a non-profit or educational entity and the use pro-

vides a general public benefit e v v v
(6) Applicant is a rural electric association or municipal utility or co-

operative ....... e v v v
(7) The use directly supports United States’ programs or projects ...... v v v
(8) The use secures a reciprocal land use of equal or greater value

to the United States .......... R v v v
(9) Applicant for a consent document is the underlying owner of the

property subject to Reclamation’s easement v v 1)
(10) The use is issued under competitive bidding .. v v @]

1Not applicable.
2Set by Bid.

(b) When a statute, executive order,
or court order authorizes the use and
requires specific treatment of adminis-
trative cost recovery and collection of
use fees associated with that use, that
requirement will be followed by Rec-
lamation.

Subpart G—Terms and Conditions
of Use Authorizations

§429.27 What general information ap-
pears in use authorizations?

Each use authorization will contain:

(a) An adequate description of the
land, facilities, or waterbodies where
the use will occur;

(b) A description of the specific use
being authorized together with applica-
ble restrictions or conditions that
must be adhered to;

(c) The conditions under which the
use authorization may be renewed, ter-
minated, amended, assigned or trans-

ferred, and/or have the use fee adjusted;
and

(d) Primary points of contact and
other terms and conditions.

§429.28 What terms and conditions
apply to all use authorizations?

(a) By accepting a use authorization
under this part, you agree to comply
with and be bound by the following
terms and conditions during all con-
struction, operation, maintenance, use,
and termination activities:

(1) The grantee agrees to indemnify
the United States for, and hold the
United States and all of its representa-
tives harmless from, all damages re-
sulting from suits, actions, or claims of
any character brought on account of
any injury to any person or property
arising out of any act, omission, ne-
glect, or misconduct in the manner or
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method of performing any construc-
tion, care, operation, maintenance, su-
pervision, examination, inspection, or
other activities of the grantee.

(2) The United States, acting through
Reclamation, Department of the Inte-
rior, reserves rights to construct, oper-
ate, and maintain public works now or
hereafter authorized by the Congress
without liability for termination of the
use authorization or other damage to
the grantee’s activities or facilities.

(3) Reclamation may, at any time
and at no cost or liability to the
United States, terminate any use au-
thorization in the event of a natural
disaster, a national emergency, a need
arising from security requirements, or
an immediate and overriding threat to
public health and safety.

(4) Reclamation may, at any time
and at no cost or liability to the
United States, terminate any use au-
thorization for activities other than
existing authorized private exclusive
recreational or residential use as de-
fined under §429.2 if Reclamation deter-
mines that any of the following apply:

(i) The use has become incompatible
with authorized project purposes,
project operations, safety, and secu-
rity;

(ii) A higher public use is identified
through a public process described at
§429.32(a)(1); or

(iii) Termination is necessary for
operational needs of the project.

(5) Reclamation may, at any time
and at no cost or liability to the
United States, terminate any use au-
thorization if Reclamation determines
that the grantee has failed to use the
use authorization for its intended pur-
pose. Further, failure to construct
within the timeframe specified in the
terms of the use authorization may
constitute a presumption of abandon-
ment of the requested use and cause
termination of the use authorization.

(6) Reclamation may, at any time
and at no cost or liability to the
United States, terminate any use au-
thorization if the grantee fails to com-
ply with all applicable Federal, State,
and local laws, regulations, ordinances,
or terms and conditions of any use au-
thorization, or to obtain any required
permits or authorizations.
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(b) The Regional Director may, upon
advice of the Solicitor, modify these
terms and conditions with respect to
the contents of the use authorization
to meet local and special conditions.

§429.29 What other terms and condi-
tions may be included in my use au-
thorization?

Reclamation may include additional
terms, conditions, or requirements
that address environmental law com-
pliance, the protection of cultural and
natural resources, other interests of
the United States, and local laws and
regulations.

§429.30 May use authorizations be
transferred or assigned to others?

Your use authorization may not be
transferred or assigned to others with-
out prior written approval of Reclama-
tion, unless specifically provided for in
your use authorization or as provided
under subpart H of this part for exist-
ing private exclusive recreational and
residential uses. Should you wish to
transfer or assign your use authoriza-
tion to another individual or entity,
you must contact the Reclamation of-
fice that issued your use authorization
prior to taking such action.

Subpart H—Prohibited and Unau-
thorized Uses of Reclamation
Land, Facilities, and
Waterbodies

§429.31 What uses are prohibited on
Reclamation land, facilities, and
waterbodies?

(a) Reclamation prohibits any use
that would not comply with part 423 of
this chapter.

(b) Reclamation prohibits any use
that would result in new private exclu-
sive recreational or residential use of
Reclamation land, facilities, or
waterbodies as of the effective date of
this part. Improvements that are with-
in the terms and conditions of an exist-
ing authorization will not be consid-
ered new private exclusive recreational
or residential use.
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§429.32 How will Reclamation address
currently authorized existing pri-
vate exclusive recreational or resi-
dential uses?

The administration and potential re-
newal of use authorizations, existing as
of January 1, 2008, for private exclusive
recreational or residential uses of Rec-
lamation land, facilities, and
waterbodies, as defined in this part,
will be administered in accordance
with the following requirements.

(a) Existing private exclusive rec-
reational or residential uses must be
compatible with public needs and with
authorized project purposes, project op-
erations, safety, and security. A review
of whether existing private exclusive
recreational or residential uses is com-
patible with public needs and author-
ized project purposes, project oper-
ations, safety, and security will be
made at least once every 20 years, ex-
cept where part 21 requires a more fre-
quent review.

(1) Reclamation will only make final
determinations regarding the compat-
ibility of existing private exclusive rec-
reational or residential uses with pub-
lic needs or project purposes through a
public process involving one or more
public meetings. Examples of such pub-
lic processes include resource manage-
ment plan development, recreation de-
mand analysis studies, and project fea-
sibility studies.

(2) Reclamation will notify in writing
all potentially affected holders of ex-
isting authorizations for private exclu-
sive recreational or residential use re-
garding the opportunities for public
participation when any action is pro-
posed that could lead to an incompati-
bility determination.

(3) Determinations that existing pri-
vate exclusive recreational or residen-
tial uses are not compatible with pub-
lic needs will be published in the FED-
ERAL REGISTER.

(4) If a determination of incompati-
bility with public needs is made, af-
fected use authorizations may be ex-
tended up to 5 years from the date of
publication in the FEDERAL REGISTER,
if the Regional Director determines
that such extension is necessary to the
fair and efficient administration of this
part.

§429.32

(b) Reclamation will conduct a com-
pliance review of all existing private
exclusive recreational or residential
uses at least once every 5 years to de-
termine if the following criteria are
being met:

(1) Environmental requirements;

(2) Public health and safety require-
ments; and

(3) Current in financial obligations to
Reclamation.

(c) Reclamation will provide the
holder of the use authorization with a
written report of the results of the
compliance review by certified mail,
return receipt requested. The report
will state whether the existing use
meets the required criteria listed in
paragraph (b) of this section and will
list any deficiencies that can be cor-
rected. A minimum of 90 days will be
provided to make corrections identified
in the report. Failure to correct the de-
ficiencies within the time provided in
the report will result in termination of
the use authorization.

(d) In addition to the compliance re-
views described above, Reclamation
will initiate a review of the existing
private exclusive recreational or resi-
dential uses for compliance with the
required criteria listed in paragraph (b)
of this section at least 6 months prior
to the expiration date of the existing
use authorization. Reclamation will
provide the holder of the use authoriza-
tion with a written report of the re-
sults of the compliance review results
by certified mail, return receipt re-
quested. The report will state whether
the existing use meets the required cri-
teria under this section as applicable
and will list any deficiencies that must
be corrected prior to a renewal of the
use authorization. A minimum of 90
days will be provided prior to the expi-
ration of the permit to make correc-
tions identified in the report. In addi-
tion, this report will serve as a re-
minder that it is time to seek renewal
of the use authorization and provide in-
formation on the process that needs to
be followed.

(e) Reclamation must be notified in
advance by certified mail, return re-
ceipt requested, of any transfers of use
authorizations for existing private ex-
clusive recreational or residential uses.
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(f) Any renewal of use authorizations
for existing private exclusive rec-
reational or residential uses of Rec-
lamation land, facilities, and
waterbodies will not exceed 20-year
terms. Any such renewals will be sub-
ject to the periodic reviews described
in paragraphs (a) and (b) of this section
and these reviews could potentially re-
sult in the termination of the use
agreement prior to the end of the term
of years.

(g) Upon non-renewal or termination
of a use authorization for an existing
private exclusive recreational or resi-
dential use of Reclamation land, facili-
ties, and waterbodies, the grantee will
remove any improvements from the
site within 90 days from the date of ter-
mination or non-renewal of the use au-
thorization. The grantee will return
the property as near as possible to its
original undisturbed condition. Any
property not removed within 90 days
may be removed by Reclamation at the
expense of the prior grantee.

(h) Renewal decisions of use author-
izations for existing private exclusive
recreational or residential uses located
on Reclamation land, facilities, and
waterbodies will be made by the Re-
gional Director. If the Regional Direc-
tor determines that deficiencies identi-
fied under paragraph (d) of this section
cannot be corrected prior to the expira-
tion date of the use authorization, the
use authorization may be extended for
a period not to exceed 6 months.

(i) Requests for the renewal, exten-
sion, or reissuance of use authoriza-
tions for private exclusive recreational
or residential uses that expired and
were not renewed prior to the effective
date of this part and were not renewed
or are subsequently not renewed or ter-
minated under the procedures of this
section will be considered requests for
uses prohibited under §429.31 and will
not be approved. Conversely, requests
for the renewal, extension, or
reissuance of use authorizations for
private exclusive recreational or resi-
dential uses that were in existence on
the effective date of these regulations
and that are in compliance with all re-
quirements of the applicable use au-
thorization at the time a request is
made will not be considered requests
for uses prohibited under §429.31. Re-
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quests for renewal, extension, or
reissuance of use authorizations for
private exclusive recreational or resi-
dential uses must be made by submit-
ting Form 7-25640 as stated under
§429.10(b) and in compliance with sub-
part D of this part.

(j) Unauthorized existing private ex-
clusive recreational or residential uses
will be administered under §§429.31 and
429.33 and part 423 of this chapter.

§429.33 What are the consequences for
using Reclamation land, facilities,
and waterbodies without authoriza-
tion?

(a) Reclamation may seek to collect
the following:

(1) All administrative costs incurred
by Reclamation in resolving the unau-
thorized use;

(2) All costs of removing structures,
materials, improvements, or any other
real or personal property;

(3) All costs of rehabilitation of the
land, facilities, or waterbodies as re-
quired by Reclamation.

(4) The use fee that would have ap-
plied had your use been authorized
from the date your unauthorized use
began;

(5) Interest accrued on the use fee
from the date your unauthorized use
began as specified in paragraph (a)(4) of
this section; and

(6) The interest charge rate shall be
the greater of either the rate pre-
scribed quarterly in the FEDERAL REG-
ISTER by the Department of the Treas-
ury for application to overdue pay-
ments or the interest rate of 0.5 per-
cent per month. The interest charge
rate will be determined as of the due
date and remain fixed for the duration
of the delinquent period.

(b) As an unauthorized user, you will
receive a written notice in which Rec-
lamation will outline the steps you
need to perform to cease your unau-
thorized use.

(c) If appropriate, you will receive a
final determination letter detailing the
applicable costs and fees, as set forth
under paragraph (a) of this section,
which must be paid to Reclamation for
your unauthorized use. Payment must
be made within 30 days of receipt of
this letter unless Reclamation extends
this deadline in writing. Failure to
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make timely payment may result in
administrative or legal action being
taken against you.

(d) Reclamation may determine that
issuing a use authorization to you for
an existing unauthorized use is not ap-
propriate; and may deny future use ap-
plications by you because of this be-
havior. As noted at §429.15, use author-
izations are always issued at Reclama-
tion’s discretion.

(e) If, however, your unauthorized
use is deemed by Reclamation to be an
unintentional mistake, consideration
may be given to issuing a use author-
ization provided that you qualify and
meet the criteria at §429.14; and, in ad-
dition to the normal costs, you agree
to pay the following:

(1) The use fee that would have been
owed from the date your unauthorized
use began; and

(2) Interest accrued on the use fee
from the date your unauthorized use
began as specified in paragraph (f)(1) of
this section.

(f) Under no circumstances will your
unauthorized use or payment of monies
to the United States in association
with an unauthorized use either:

(1) Create any legal interest or color
of title against the United States; or

(2) Establish any right or preference
to continue the unauthorized use.

(g) Under part 423 of this chapter, un-
authorized use of Reclamation land, fa-
cilities, or waterbodies is a trespass
against the United States. You may be
subject to legal action including crimi-
nal prosecution as specified under
§423.71.

Subpart I—Decisions and Appeals

§429.34 Who is the decisionmaker for
Reclamation’s final determinations?

(a) The appropriate Regional Direc-
tor, or the Regional Director’s des-
ignee, makes any final determination
associated with an action taken under
this rule and will send that final deter-
mination in writing to you by mail.

(b) The Regional Director’s final de-
termination will take effect upon the
date of the final determination letter.

§429.37

§429.35 May I appeal Reclamation’s
final determination?

(a) Yes, if you are directly affected
by a final determination, you may ap-
peal by writing to the Commissioner
within 30 calendar days after the post-
mark date of the Regional Director’s
determination letter.

(b) You have an additional 30 cal-
endar days after the postmark of your
written appeal to the Commissioner
within which to submit any additional
supporting information.

(c) The Regional Director’s final de-
termination will remain in effect until
the Commissioner has reviewed your
appeal and provided you with that deci-
sion, unless you specifically request a
stay and a stay is granted by the Com-
missioner.

§429.36 May I appeal the Commis-
sioner’s decision?

(a) Yes, you may appeal the Commis-
sioner’s decision by writing to the Di-
rector, Office of Hearing and Appeals
(OHA), U.S. Department of the Inte-
rior, 801 North Quincy Street, Arling-
ton, Virginia 22203.

(b) For an appeal to be timely, OHA
must receive your appeal within 30 cal-
endar days from the date of mailing of
the Commissioner’s decision. Rules
that govern appeals to OHA are found
at part 4, subparts B and G, of this
title.

(c) Notwithstanding the provisions of
§4.21(a) of this title, the Commis-
sioner’s decision will take effect upon
issuance and remain in effect unless
you specifically request a stay and a
stay is granted under §4.21(b) of this
title.

§429.37 Does interest accrue on mon-
ies owed to the United States dur-
ing my appeal process?

Except for any period in the appeal
process during which a stay is then in
effect, interest on any nonpayment or
underpayment, as provided in
§429.33(a), continues to accrue during
an appeal of a Regional Director’s final
determination, an appeal of the Com-
missioner’s decision to OHA, or during
judicial review of final agency action.
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Pt. 430

PART 430—RULES FOR MANAGE-
MENT OF LAKE BERRYESSA

AUTHORITY: Title VII, Pub. L. 93-493, 88
Stat. 1494.

§430.1 Concessioners’ appeal

dures.

The procedures detailed in title 43
CFR part 4, subpart G, are made appli-
cable to the concessioners at Lake
Berryessa, Napa County, California, as
the procedure to follow in appealing
decisions of the contracting officer of
the Bureau of Reclamation, Depart-
ment of the Interior, or his authorized
representatives on disputed questions
concerning termination for default or
unsatisfactory performance under the
concession contracts.

[40 FR 27658, July 1, 1975]

PART 431—GENERAL REGULATIONS
FOR POWER GENERATION, OPER-
ATION, MAINTENANCE, AND RE-
PLACEMENT AT THE BOULDER
CANYON PROJECT, ARIZONA/
NEVADA

proce-

Sec.
431.1
431.2
431.3
431.4
431.5

Purpose.

Scope.

Definitions.

Power generation responsibilities.

Cost data and fund requirements.

431.6 Power generation estimates.

431.7 Administration and management of
the Colorado River Dam Fund.

431.8 Disputes.

431.9 Future regulations.

AUTHORITY: Reclamation Act of 1902 (32
Stat. 388), Boulder Canyon Project Act of
1928 (43 U.S.C. 617 et seq.), Boulder Canyon
Project Adjustment Act of 1940 (43 U.S.C. 618
et seq.), Colorado River Storage Project Act
of 1956 (43 U.S.C. 620 et seq.), Colorado River
Basin Project Act of 1968 (43 U.S.C. 1501 et
seq.), and Hoover Power Plant Act of 1984 (98
Stat. 1333).

SOURCE: 51 FR 23962, July 1, 1986, unless
otherwise noted.

§431.1 Purpose.

(a) The Secretary of the Interior
(Secretary), acting through the Com-
missioner of Reclamation (Commis-
sioner), is authorized and directed to
operate, maintain, and replace the fa-
cilities at the Hoover Powerplant, and
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also to promulgate regulations as the
Secretary finds necessary and appro-
priate in accordance with the authori-
ties in the Reclamation Act of 1902, and
all acts amendatory thereof and sup-
plementary thereto.

(b) In accordance with the Boulder
Canyon Project Act of 1928, as amended
and supplemented (Project Act), the
Boulder Canyon Project Adjustment
Act of 1940, as amended and supple-
mented (Adjustment Act), and the Hoo-
ver Power Plant Act of 1984 (Hoover
Power Plant Act), the Bureau of Rec-
lamation (Reclamation) promulgates
these ‘‘General Regulations for Power
Generation, Operation, Maintenance,
and Replacement at the Boulder Can-
yon Project, Arizona/Nevada’ (General
Regulations) which include procedures
to be used in providing Contractors and
the Western Area Power Administra-
tion (Western) with cost data and
power generation estimates, a state-
ment of the requirements for adminis-
tration and management of the Colo-
rado River Dam Fund (Fund), and
methods for resolving disputes.

§431.2 Scope.

These General Regulations shall be
effective on June 1, 1987, and shall
apply to power generation, operation,
maintenance, and replacement activi-
ties at the Boulder Canyon Project
after May 31, 1987. ‘“‘General Regula-
tions for the Charges for the Sale of
Power from the Boulder Canyon
Project” are the subject of a separate
rule, under 10 CFR part 904, by the Sec-
retary of Energy, acting by and
through the Administrator of Western.
The ‘‘General Regulations for Genera-
tion and Sale of Power in Accordance
with the Boulder Canyon Project Ad-
justment Act,” dated May 20, 1941, and
the ‘“General Regulations for Lease of
Power,” dated April 25, 1930, terminate
May 31, 1987.

§431.3 Definitions.

As used in this part:

Additions and betterments shall mean
such work, materials, equipment, or fa-
cilities which enhance or improve the
Project and do more than restore the
Project to a former good operating con-
dition.
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Colorado River Dam Fund or Fund
shall mean that special fund estab-
lished by section 2 of the Project Act
and which is to be used only for the
purposes specified in the Project Act,
the Adjustment Act, the Colorado
River Basin Project Act, and the Hoo-
ver Power Plant Act.

Contractor shall mean any entity
which has a fully executed contract
with Western for electric service pursu-
ant to the Hoover Power Plant Act.

Project or Boulder Canyon Project
shall mean all works authorized by the
Project Act, the Hoover Power Plant
Act, and any future additions author-
ized by Congress, to be constructed and
owned by the United States, but exclu-
sive of the main canal and appur-
tenances authorized by the Project
Act, now known as the All-American
Canal.

Replacements shall mean such work,
materials, equipment, or facilities as
determined by the United States to be
necessary to keep the Project in good
operating condition, but shall not in-
clude (except where used in conjunc-
tion with the word ‘‘emergency’ or the
phrase ‘‘however necessitated’) work,
materials, equipment, or facilities
made necessary by any act of God, or
of the public enemy, or by any major
catastrophe.

Uprating Program shall mean the pro-
gram authorized by section 101(a) of
the Hoover Power Plant Act for in-
creasing the capacity of existing gener-
ating equipment and appurtenances at
Hoover Powerplant, as generally de-
scribed in the report of Reclamation,
entitled ‘‘Hoover Powerplant Uprating,
Special Report,” issued in May 1980,
supplemented in January 1985, and fur-
ther supplemented in September 1985.

§431.4 Power generation responsibil-
ities.

(a) Power generation, and the associ-
ated operation, maintenance, and mak-
ing of replacements, however neces-
sitated, of facilities and equipment at
the Hoover Powerplant, are the respon-
sibilities of Reclamation.

(b) Subject to the statutory require-
ment that Hoover Dam and Lake Mead
shall be used: First, for river regula-
tion, improvement of navigation and
flood control; second, for irrigation and

§431.5

domestic uses and satisfaction of
present perfected rights mentioned in
section 6 of the Project Act; and third,
for power, Reclamation shall release
water, make available generating ca-
pacity, and generate energy, in such
quantities, and at such times, as are
necessary for the delivery of the capac-
ity and energy to which Contractors
are entitled.

(c) Reclamation reserves the right to
reschedule, temporarily discontinue,
reduce, or increase the delivery of
water for the generation of electrical
energy at any time for the purpose of
maintenance, repairs, and/or replace-
ments, and for investigations and in-
spections necessary thereto, or to
allow for changing reservoir and river
conditions, or for changes in
kilowatthours generation per acre-foot,
or by reason of compliance with the
statutory requirement as referred to in
paragraph (b) of this section; Provided,
however, That Reclamation shall, ex-
cept in case of emergency, give West-
ern reasonable notice in advance of any
change in delivery of water, and that
Reclamation shall make such inspec-
tions and perform such maintenance
and repair work at such times and in
such manner as to cause the least in-
convenience possible to Contractors
and that Reclamation shall prosecute
such work with diligence and, without
unnecessary delay, resume delivery of
water as scheduled.

(d) Should a Contractor have con-
cerns regarding power generation and
related matters and request a meeting
in writing, including a description of
areas of concern, Reclamation shall
convene such meeting within 10 days of
receipt of such request and shall notify
all Contractors and Western of the date
and location of the meeting, and the
areas of concern to be discussed.

[61 FR 23962, July 1, 1986; 51 FR 24531, July 7,
1986]

§431.5 Cost data and fund require-
ments.

Reclamation shall submit annually
on or before April 15 to Western and
Contractors, cost data, including one
year of actual costs for the last com-
pleted fiscal year and estimated costs
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for the next 5 fiscal years, for oper-
ation, maintenance, replacements, ad-
ditions and betterments, non-Federal
funds advanced for the uprating pro-
gram by non-Federal purchasers, and
interest on and amortization of the
Federal investment. Such cost data
shall identify major items. Upon 5 days
prior written notice to Reclamation,
any Contractor shall have the right,
subject to applicable Federal laws and
regulations, to review records used to
prepare such cost data at Reclamation
offices during regular business hours.
Contractors shall have an opportunity
to present written views within 30 days
of the transmittal of the cost data.
Reclamation responses to written
views shall be provided within 60 days
of transmittal of the cost data or 30
days after a meeting with Contractors
convened pursuant to §431.4(d), which-
ever is later.

§431.6 Power generation estimates.

Reclamation shall submit annually
on or before April 15 to Western and
Contractors, an estimated annual oper-
ation schedule for the Hoover Power-
plant showing estimated power genera-
tion and estimated maintenance out-
ages for review, and shall provide an
opportunity to present written views
within 30 days of the transmittal of the
schedule. Reclamation responses to
written views shall be provided within
60 days of the transmittal of the sched-
ule or 30 days after a meeting with
Contractors convened pursuant to
§431.4(d), whichever is later. The esti-
mated annual operation schedule of
Hoover Powerplant shall be subject to
necessary modifications, in accordance
with §431.4(c). Upon b5 days prior writ-
ten notice to Reclamation, any Con-
tractor shall have the right, subject to
applicable Federal laws and regula-
tions, to review records used to prepare
such power generation estimates at
Reclamation offices during regular
business hours.

§431.7 Administration and manage-
ment of the Colorado River Dam
Fund.

Reclamation is responsible for the re-
payment of the Project and the admin-
istration of the Colorado River Dam
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Fund and the Lower Colorado River
Basin Development Fund.

(a) All receipts to the Project shall
be deposited in the Fund along with
electric service revenues deposited by
Western and shall be available without
further appropriation for:

(1) Defraying the costs of operation
(including purchase of supplemental
energy to meet temporary deficiencies
in firm energy which the Secretary of
Energy is obligated by contract to sup-
ply), maintenance, and replacements of
all Project facilities, including emer-
gency replacements necessary to insure
continuous operations;

(2) Payment of annual interest on the
unpaid investments in accordance with
appropriate statutory authorities;

(3) Repayment of capital investments
including amounts readvanced from
the Treasury;

(4) Payments to the States of Arizona
and Nevada as provided in section 2(c)
of the Adjustment Act and section
403(c)(2) of the Colorado River Basin
Project Act;

(5) Transfers to the Lower Colorado
River Basin Development Fund and
subsequent transfers to the Upper Colo-
rado River Basin Fund, as provided in
section 403(c)(2) of the Colorado River
Basin Project Act and section 102(c) of
the Hoover Power Plant Act, as reim-
bursement for the monies expended
heretofore from the Upper Colorado
River Basin Fund to meet deficiencies
in generation at Hoover Dam during
the filling period of storage units of the
Colorado River Storage Project in ac-
cordance with the provisions of sec-
tions 403(g) and 502 of the Colorado
River Basin Project Act, such trans-
fers, totalling $27,591,621.25, to be ef-
fected by 17 annual payments of
$1,532,868.00 beginning in 1988 and a
final payment of $1,532,865.25 in 2005;
and

(6) Any other purposes authorized by
existing and future Federal law.

(b) Appropriations for the visitor fa-
cilities program and any other pur-
poses authorized by existing and future
Federal law advanced or readvanced to
the Fund shall be disbursed from the
Fund for those purposes.

(c) All funds advanced by non-Federal
Contractors for the Uprating Program
shall be deposited in the Fund, shall be
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available without further appropria-
tion, and shall be disbursed from the
Fund to accomplish the Uprating Pro-
gram.

(d) The Fund shall be administered
and managed in accordance with appli-
cable Federal laws and regulations, by
the Secretary acting through the Com-
missioner.

[61 FR 23962, July 1, 1986; 51 FR 24531, July 7,
1986]

§431.8 Disputes.

(a) All actions by Reclamation or the
Secretary shall be binding unless and
until reversed or modified in accord-
ance with the provisions herein.

(b) Any disputes or disagreements as
to interpretation or performance of the
provisions of these General Regula-
tions under the responsibility of the
Secretary shall first be presented to
and decided by the Commissioner. The
Commissioner shall be deemed to have
denied the Contractor’s contention or
claim if it is not acted upon within 60
days of its having been presented. The
decision of the Commissioner shall be
subject to appeal to the Secretary by a
notice of appeal accompanied by a
statement of reasons filed with the
Secretary within 30 days after such de-
cision. The Secretary shall be deemed
to have denied the appeal if it is not
acted upon within 60 days of its having
been presented.

(c) The decision of the Secretary
shall be final unless, within 30 days
from the date of such decision, a writ-
ten request for arbitration is received
by the Secretary. The Secretary shall
have 90 days from the date of receipt of
a request for arbitration either to con-
cur in or deny in writing the request
for such arbitration. Failure by the
Secretary to take any action within
the 90 day period shall be deemed a de-
nial of the request for arbitration. In
the event of a denial of a request for
arbitration, the decision of the Sec-
retary shall become final. Upon a deci-
sion becoming final, the disputing Con-
tractor’s remedy lies with the appro-
priate Federal court. Any claim that a
final decision of the Secretary violates
any right accorded the Contractor
under the Project Act, the Adjustment
Act, or title I of the Hoover Power
Plant Act is barred unless suit assert-

§431.9

ing such claim is filed in a Federal
court of competent jurisdiction within
one year after final refusal by the Sec-
retary to correct the action com-
plained of, in accordance with section
105(h) of the Hoover Power Plant Act.

(d) When a timely request for arbitra-
tion is received by the Secretary and
the Secretary concurs in the request,
the disputing Contractor and the Sec-
retary shall, within 30 days of receipt
of such notice of concurrence, each
name one arbitrator to the panel of ar-
bitrators which will decide the dispute.
All arbitrators shall be skilled and ex-
perienced in the field pertaining to the
dispute. In the event there is more
than one disputing Contractor in addi-
tion to the Secretary, the disputing
Contractors shall collectively name
one arbitrator to the panel of arbitra-
tors. In the event of their failure col-
lectively to name such arbitrator with-
in 15 days after their first meeting,
that arbitrator shall be named as pro-
vided in the Commercial Arbitration
Rules of the American Arbitration As-
sociation. The two arbitrators thus se-
lected shall name a third arbitrator
within 30 days of their first meeting. In
the event of their failure to so name
such third arbitrator, that arbitrator
shall be named as provided in the Com-
mercial Arbitration Rules of the Amer-
ican Arbitration Association. The third
arbitrator shall act as chairperson of
the panel. The arbitration shall be gov-
erned by the Commercial Arbitration
Rules of the American Arbitration As-
sociation. The arbitration shall be lim-
ited to the issue submitted. The panel
of arbitrators shall render a final deci-
sion in this dispute within 60 days after
the date of the naming of the third ar-
bitrator. A decision of any two of the
three arbitrators named to the panel
shall be final and binding on all parties
involved in the dispute.

§431.9 Future regulations.

(a) Reclamation may from time to
time promulgate additional or amend-
atory regulations deemed necessary for
the administration of the Project, in
accordance with applicable law; Pro-
vided, That no right under any contract
made under the Hoover Power Plant
Act shall be impaired or obligation
thereunder be extended thereby.
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(b) Any modification, extension, or shall not be denied to any other Con-
waiver of any provision of these Gen- tractor.
eral Regulations granted for the ben-

efit of any one or more Contractors PARTS 432-999 [RESERVED]
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