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the lump-sum settlement allocated to
future medical expenses.
§ 411.47 Apportionment of a lump-sum
compromise settlement of a workers’ compensation claim.
(a) Determining amount of compromise
settlement considered as a payment for
medical expenses. (1) If a compromise
settlement allocates a portion of the
payment for medical expenses and also
gives reasonable recognition to the income replacement element, that apportionment may be accepted as a basis
for determining Medicare payments.
(2) If the settlement does not give
reasonable recognition to both elements of a workers’ compensation
award or does not apportion the sum
granted, the portion to be considered
as payment for medical expenses is
computed as follows:
(i) Determine the ratio of the amount
awarded (less the reasonable and necessary costs incurred in procuring the
settlement) to the total amount that
would have been payable under workers’ compensation if the claim had not
been compromised.
(ii) Multiply that ratio by the total
medical expenses incurred as a result
of the injury or disease up to the date
of the settlement. The product is the
amount of the workers’ compensation
settlement to be considered as payment for medical expenses.
Example: As the result of a work injury, an
individual suffered loss of income and incurred medical expenses for which the total
workers’ compensation payment would have
been $24,000 if the case had not been compromised. The medical expenses amounted to
$18,000. The workers’ compensation carrier
made a settlement with the beneficiary
under which it paid $8,000 in total. A separate award was made for legal fees. Since the
workers’ compensation compromise settlement was for one-third of the amount which
would have been payable under workers’
compensation had the case not been compromised ($8,000/$24,000=1⁄3), the workers’
compensation compromise settlement is considered to have paid for one-third of the total
medical expenses (1⁄3×$18,000=$6,000).

(b) Determining the amount of the
Medicare overpayment. When conditional Medicare payments have been
made, and the beneficiary receives a
compromise settlement payment, the
Medicare overpayment is determined

as set forth in this paragraph (b). The
amount of the workers’ compensation
payment that is considered to be for
medical expenses (as determined under
paragraph (a) of this section) is applied, at the workers’ compensation
rate of payment prevailing in the particular jurisdiction, in the following
order:
(1) First to any beneficiary payments
for services payable under workers’
compensation but not covered under
Medicare.
(2) Then to any beneficiary payments
for services payable under workers’
compensation and also covered under
Medicare Part B. (These include deductible and coinsurance amounts and,
in unassigned cases, the charge in excess of the reasonable charge.)
(3) Last to any beneficiary payments
for services payable under workers’
compensation and also covered under
Medicare Part A. (These include Part A
deductible and coinsurance amounts
and charges for services furnished after
benefits are exhausted.)
The difference between the amount of
the workers’ compensation payment
for medical expenses and any beneficiary payments constitutes the Medicare overpayment. The beneficiary is
liable for that amount.
Example: In the example in paragraph (a) of
this section, it was determined that the
workers’ compensation settlement paid for
$6,000 of the total medical expenses. The
$18,000 in medical expenses included $1,500 in
charges for services not covered under Medicare, $7,500 in charges for services covered
under Medicare Part B, and $9,000 in hospital
charges for services covered under Medicare
Part A. All charges were at the workers’
compensation payment rate, that is, in
amounts the provider or supplier must accept as payment in full.
The Medicare reasonable charge for physicians’ services was $7,000 and Medicare paid
$5,600 (80 percent of the reasonable charge).
The Part B deductible had been met. The
Medicare payment rate for the hospital services was $8,000. Medicare paid the hospital
$7,480 ($8,000—the Part A deductible of $520).
In this situation, the beneficiary’s payments totalled $3,920:
Services not covered under Medicare
$1,500
Excess of physicians’ charges over
reasonable charges .........................
500
Medicare Part B coinsurance ............
1,400
Part A deductible ..............................
520
Total ........................................
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3,920

Centers for Medicare & Medicaid Services, HHS
The Medicare overpayment, for which the
beneficiary is liable, would be $2,080 ($6,000–
$3,920).

Subpart D—Limitations on Medicare Payment for Services
Covered Under Liability or NoFault Insurance
§ 411.50 General provisions.
(a) Limits on applicability. The provisions of this subpart C do not apply to
any services required because of accidents that occurred before December 5,
1980.
(b) Definitions.
Automobile means any self-propelled
land vehicle of a type that must be registered and licensed in the State in
which it is owned.
Liability insurance means insurance
(including a self-insured plan) that provides payment based on legal liability
for injury or illness or damage to property. It includes, but is not limited to,
automobile liability insurance, uninsured motorist insurance, underinsured
motorist insurance, homeowners’ liability insurance, malpractice insurance, product liability insurance, and
general casualty insurance.
Liability insurance payment means a
payment by a liability insurer, or an
out-of-pocket payment, including a
payment to cover a deductible required
by a liability insurance policy, by any
individual or other entity that carries
liability insurance or is covered by a
self-insured plan.
No-fault insurance means insurance
that pays for medical expenses for injuries sustained on the property or premises of the insured, or in the use, occupancy, or operation of an automobile,
regardless of who may have been responsible for causing the accident. This
insurance includes but is not limited to
automobile, homeowners, and commercial plans. It is sometimes called
‘‘medical payments coverage’’, ‘‘personal injury protection’’, or ‘‘medical
expense coverage’’.
Prompt or promptly, when used in connection with payment by a liability insurer means payment within 120 days
after the earlier of the following:
(1) The date a claim is filed with an
insurer or a lien is filed against a potential liability settlement.

§ 411.50

(2) The date the service was furnished
or, in the case of inpatient hospital
services, the date of discharge.
Self-insured plan means a plan under
which an individual, or a private or
governmental entity, carries its own
risk instead of taking out insurance
with a carrier. This term includes a
plan of an individual or other entity
engaged in a business, trade, or profession, a plan of a non-profit organization such as a social, fraternal, labor,
educational, religious, or professional
organization, and the plan established
by the Federal government to pay liability claims under the Federal Tort
Claims Act. An entity that engages in
a business, trade, or profession is
deemed to have a self-insured plan for
purposes of liability insurance if it carries its own risk (whether by a failure
to obtain insurance, or otherwise) in
whole or in part.
Underinsured motorist insurance means
insurance under which the policyholder’s level of protection against
losses caused by another is extended to
compensate for inadequate coverage in
the other party’s policy or plan.
Uninsured motorist insurance means
insurance under which the policyholder’s insurer will pay for damages
caused by a motorist who has no automobile liability insurance or who carries less than the amount of insurance
required by law, or is underinsured.
(c) Limitation on payment for services
covered under no-fault insurance. Except
as provided under §§ 411.52 and 411.53
with respect to conditional payments.
Medicare does not pay for the following:
(1) Services for which payment has
been made or can reasonably be expected to be made under automobile
no-fault insurance.
(2) Services furnished on or after November 13, 1989 for which payment has
been made or can reasonably be expected to be made under any no-fault
insurance other than automobile nofault.
[54 FR 41734, Oct. 11, 1989, as amended at 55
FR 1820, Jan. 19, 1990; 71 FR 9470, Feb. 24,
2006]
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