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other than a person whose sentence
was commuted by the President;

(2) Who has been convicted of a State
capital crime, as defined in 38 CFR
38.600(b), and whose conviction is final,
other than a person whose sentence
was commuted by the Governor of a
State.

(3) Who has been found by an appro-
priate State official, as defined in 38
CFR 38.600(b), under procedures to be
established by the State, to have com-
mitted a Federal or State capital
crime, as defined in 38 CFR 38.600(b),
but to have not been convicted of such
crime by reason of unavailability for
trial due to death or flight to avoid
prosecution.

(c) If a State which has received a
grant under this part ceases to own the
cemetery for which the grant was
made, ceases to operate such cemetery
as a veterans cemetery in accordance
with paragraph (a) of this section, vio-
lates the prohibition in paragraph (b)
of this section, or uses any part of the
funds provided through such grant for
a purpose other than that for which the
grant was made, the United States
shall be entitled to recover from the
State the total of all grants made to
the State under this part in connection
with such cemetery.

(d) If, within 3 years after VA has
certified to the Department of the
Treasury an approved grant applica-
tion, not all funds from the grant have
been used by the State for the purpose
for which the grant was made, the
United States shall be entitled to re-
cover any unused grant funds from the
State.

(Authority: 38 U.S.C. 501, 2408, 2411)

§39.11 State to retain control of oper-
ations.

Neither the Secretary nor any em-
ployee of VA shall exercise any super-
vision or control over the administra-
tion, personnel, maintenance, or oper-
ation of any State veterans cemetery
that receives a grant under this pro-
gram except as prescribed in this part.

(Authority: 38 U.S.C. 501, 2408)

§39.31

Subpart B—Establishment, Expan-

sion, and Improvement
Projects

GRANT REQUIREMENTS AND PROCEDURES

§39.30 General requirements for a
grant.

(a) For a State to obtain a grant for
the establishment, expansion, or im-
provement of a State veterans ceme-
tery:

(1) Its preapplication for the grant
must be approved by VA under
§39.31(e);

(2) Its project must be ranked suffi-
ciently high on the priority list in §39.3
for the applicable fiscal year so that
funds are available for the project;

(3) Its plans and specifications for the
project must be approved by VA under
§39.32;

(4) The State must meet the applica-
tion requirements in §39.34; and

(5) Other requirements specified in
§§39.6, 39.10, and 39.33 must be satisfied.

(b) VA may approve under §39.35 any
application under this subpart up to
the amount of the grant requested once
the requirements under paragraph (a)
of this section have been satisfied, pro-
vided that sufficient funds are avail-
able. In determining whether sufficient
funds are available, VA shall consider
the project’s priority ranking, the
total amount of funds available for
cemetery grant awards during the ap-
plicable fiscal year, and the prospects
of higher ranking projects being ready
for the award of a grant before the end
of the applicable fiscal year.

(Authority: 38 U.S.C. 501, 2408)

§39.31 Preapplication requirements.

(a) A State seeking a grant of more
than $100,000 for the establishment, ex-
pansion, or improvement of a State
veterans cemetery must submit a
preapplication to the Director, State
Cemetery Grants Service,
throughhttp:/www.cem.va.gov/cem/
scg grants.asp.

(b) No detailed drawings, plans, or
specifications are required with the
preapplication. As a part of the
preapplication, the State must submit
each of the following:
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§39.31

(1) Standard Form 424 (Application
for Federal Assistance) and Standard
Form 424C (Budget Information) signed
by the authorized representative of the
State. These forms document the
amount of the grant requested, which
may not exceed 100 percent of the esti-
mated cost of the project to be funded
with the grant.

(2) A program narrative describing
the objectives of the project, the need
for a grant, the method of accomplish-
ment, the projected interment rate,
and the results or benefits expected to
be obtained from the assistance re-
quested.

(3) If a site has been selected, a de-
scription of the geographic location of
the project (i.e., a map showing the lo-
cation of the project and all appro-
priate geographic boundaries, and any
other supporting documentation, as
needed).

(4) A design concept describing the
major features of the project including
the number and types of gravesites,
such as columbarium niches.

(5) Any comments or recommenda-
tions made by the State’s ‘Single
Point of Contact’ reviewing agency.

(6) VA Form 40-0895-2 (Certification
of Compliance with Provisions of the
Davis-Bacon Act) to certify that the
State has obtained the latest pre-
vailing wage rates for Federally funded
projects. Any construction project
fully or partially funded with Federal
dollars must comply with those rates
for specific work by trade employees
(e.g., electricians, carpenters).

(7) VA Form 40-0895-3 (State or Trib-
al Government Cemetery Grants Serv-
ice Space Program Analysis—Build-
ings) to provide information on the
proposed size of cemetery buildings,
based on VA guidance on the net and
gross square footage standards for cem-
etery buildings. This standard is based
on a workload of 1-6 burials per day.

(8) VA Form 40-0895-6 (Certification
of State or Tribal Government Match-
ing Architectural and Engineering
Funds to Qualify for Group 1 on the
Priority List) to provide documenta-
tion that the State has legislative au-
thority to support the project and the
resources necessary to initially fund
the architectural and engineering por-
tion of the project development. Once

38 CFR Ch. I (7-1-11 Edition)

the grant is awarded, VA will reim-
burse the applicant for all allowable
architectural and engineering costs.

(9) VA Form 40-0895-7 (Certification
Regarding Debarment, Suspension, and
Other Responsibility Matters—Primary
Covered Transactions (State or Tribal
Government)) to ensure that the appli-
cant has not been debarred or sus-
pended, and is eligible to participate in
the VA grant process and receive Fed-
eral funds.

(10) VA Form 40-0895-8 (Certification
Regarding Drug-Free Workplace Re-
quirements for Grantees Other Than
Individuals) to ensure that the appli-
cant complies with the Drug-Free
Workplace Act of 1988 at the location
where the construction will occur.

(11) VA Form 40-0895-9 (Certification
Regarding Lobbying) to ensure that
the applicant complies with Public
Law 101-121 regarding the prohibition
against any payments to anyone that
influences or attempts to influence an
officer or Member of Congress in con-
nection with the award of a grant.

(12) VA Form 40-0895-10 (Certification
of Compliance with Federal Require-
ments—State or Tribal Government
Construction Grant) to ensure that the
applicant complies with all require-
ments of part 39.

(13) VA Form 40-0895-15 (Certification
of Cemetery Maintained in Accordance
with National Cemetery Administra-
tion Standards) to ensure that any
cemetery established, expanded, or im-
proved through a grant will be oper-
ated and maintained in accordance
with the operational standards of NCA.

(c) In addition, the State must sub-
mit written assurance of each of the
following conditions:

(1) Any cemetery established, ex-
panded, or improved through a grant
will be used exclusively for the inter-
ment or memorialization of eligible
persons, as set forth in §39.10(a), whose
interment or memorialization is not
contrary to the conditions of the grant
(see §39.10(b) and 38 U.S.C. 2408(d) and
2411).

(2) Title to the site is or will be vest-
ed solely in the State.
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(3) The State possesses legal author-
ity to apply for the grant and to fi-
nance and construct the proposed fa-
cilities; i.e., legislation or similar ac-
tion has been duly adopted or passed as
an official act of the applicant’s gov-
erning body, authorizing the filing of
the application, including all under-
standings and assurances contained
therein, and directing and authorizing
the person identified as the official rep-
resentative of the State to act in con-
nection with the application and to
provide such additional information as
may be required.

(4) The State will assist VA in assur-
ing that the grant complies with sec-
tion 106 of the National Historic Pres-
ervation Act of 1966, as amended (16
U.S.C. 470), Executive Order 11593 (iden-
tification and protection of historic
properties), and the Archaeological and
Historic Preservation Act of 1974 (16
U.S.C. 469a-1 et seq.).

(5) The State will obtain approval by
VA of the final construction drawings
and specifications before the project is
advertised or placed on the market for
bidding; it will construct the project,
or cause the project to be constructed,
to completion in accordance with the
application and approved plans and
specifications; it will submit to the Di-
rector of the State Cemetery Grants
Service, for prior approval, changes
that alter any cost of the project, use
of space, or functional layout; and it
will not enter into a construction con-
tract for the project or undertake
other activities until the requirements
of the grant program have been met.

(6) The State will comply with the
Federal requirements in 2 CFR parts
180 and 801 and 38 CFR part 43 and sub-
mit Standard Form 424D (Assurances—
Construction Programs).

(7) The State will prepare an Envi-
ronmental Assessment to determine
whether an Environmental Impact
Statement is necessary, and certify
that funds are available to finance any
costs related to preparation of the En-
vironmental Assessment.

(d) The State must submit a copy of
the legislation, as enacted into law, au-
thorizing the establishment, mainte-
nance, and operation of the facility as
a veterans cemetery in accordance
with 38 CFR 39.10(a).

§39.32

(e) Upon receipt of a complete
preapplication for a grant, including
all necessary assurances and all re-
quired supporting documentation, VA
will determine whether the
preapplication conforms to all require-
ments listed in paragraphs (a) through
(d) of this section, including whether it
contains sufficient information nec-
essary to establish the project’s pri-
ority. VA will notify the State of any
nonconformity. If the preapplication
does conform, VA shall notify the
State that the preapplication has been
found to meet the preapplication re-
quirements, and the proposed project
will be included in the next scheduled
ranking of projects, as indicated in
§39.3(d).

(Authority: 38 U.S.C. 501, 2408, 2411)

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control numbers
4040-0004, 4040-0008, 4040-0009, and 2900-0559)

§39.32

The State must prepare Establish-
ment, Expansion, and Improvement
Project plans and specifications in ac-
cordance with the requirements of this
section for review by the SCGS. The
plans and specifications must be ap-
proved by the SCGS prior to the
State’s solicitation for construction
bids. Once SCGS approves the plans
and specifications, the State must ob-
tain construction bids and determine
the successful bidder prior to submis-
sion of the application. The State must
establish procedures for determining
that costs are reasonable and necessary
and can be allocated in accordance
with the provisions of Office of Man-
agement and Budget (OMB) Circular
No. A-87. Once the Establishment, Ex-
pansion, and Improvement Project
preapplication and the project’s plans
and specifications have been approved,
an application for assistance must be
submitted in compliance with the uni-
form requirements for grants-in-aid to
State and local governments prescribed
by OMB Circular No. A-102, Revised.

(a) General. These requirements have
been established for the guidance of the
State agency and the design team to
provide a standard for preparation of

Plan preparation.
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§39.32

drawings, and esti-
mates.

(b) Technical requirements. The State
should meet these technical require-
ments as soon as possible after VA ap-
proves the Establishment, Expansion,
and Improvement Project
preapplication.

(1) Boundary and site survey. The
State agency shall provide a survey of
the site and furnish a legal description
of the site. A boundary and site survey
need not be submitted if one was sub-
mitted for a previously approved
project and there have been no
changes. Relevant information may
then be shown on the site plan. If re-
quired, the site survey shall show each
of the following items:

(i) The outline and location ref-
erenced to boundaries of all existing
buildings, streets, alleys (whether pub-
lic or private), block boundaries, ease-
ments, encroachments, the names of
streets, railroads, and streams, and
other information as specified. If there
is nothing of this character affecting
the property, the Surveyor shall so
state on the drawings.

(ii) The point of beginning, bearing,
distances, and interior angles. Closure
computations shall be furnished with
the survey, and error of closure shall
not exceed 1 foot for each 10,000 feet of
lineal traverse. Boundaries of an un-
usual nature (curvilinear, off-set, or
having other change or direction be-
tween corners) shall be referenced with
curve data (including measurement
chord) and other data sufficient for re-
placement, and such information shall
be shown on the map. For boundaries
of such nature, coordinates shall be
given for all angles and other pertinent
points.

(iii) The area of the parcel in acres or
in square feet.

(iv) The location of all monuments.

(v) Delineation of 100-year floodplain
and source.

(vi) The signature and certification
of the Surveyor.

(2) Soil investigation. The State shall
provide a soil investigation of the
scope necessary to ascertain site char-
acteristics for construction and burial
or to determine foundation require-
ments and utility service connections.
A new soil investigation is not required

specifications,

38 CFR Ch. I (7-1-11 Edition)

if one was done for a previously ap-
proved project on the same site and in-
formation from the previous investiga-
tion is adequate and unchanged. Soil
investigation, when done, shall be doc-
umented in a signed report. The inves-
tigation shall be adequate to determine
the subsoil conditions. The investiga-
tion shall include a sufficient number
of test pits or test borings as will de-
termine, in the judgment of the archi-
tect, the true conditions. The following
information will be covered in the re-
port:

(i) Thickness, consistency, character,
and estimated safe bearing value where
needed for structural foundation design
of the various strata encountered in
each pit or boring.

(ii) Amount and elevation of ground
water encountered in each pit or bor-
ing, its probable variation with the
seasons, and effect on the subsoil.

(iii) The elevation of rock, if known,
and the probability of encountering
quicksand.

(iv) If the site is underlaid with
mines, the elevations and location of
the tops of the mine workings relative
to the site, or old workings located in
the vicinity.

(38) Topographical survey. A topo-
graphical survey in 1-foot contour in-
tervals shall be prepared for projects
establishing new cemeteries and for
significant expansion projects in pre-
viously undeveloped land.

(c) Master plan. A master plan show-
ing the proposed layout of all facili-
ties—including buildings, roadways,
and burial sections—on the selected
site shall be prepared for all new ceme-
tery establishment projects for ap-
proval by the SCGS. If the project is to
be phased into different year programs,
the phasing shall be indicated. The
master plan shall analyze all factors
affecting the design, including climate,
soil conditions, site boundaries, topog-
raphy, views, hydrology, environ-
mental constraints, transportation ac-
cess, etc. It should provide a discussion
of alternate designs that were consid-
ered. In the case of an expansion
project or improvement project, the
work contemplated should be con-
sistent with the VA-approved master
plan or a justification for the deviation
should be provided.
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(d) Preliminary or ‘‘design develop-
ment’’ drawings. Following VA approval
of the master plan, the State must sub-
mit design development drawings that
show all current phase construction
elements to be funded by the grant.
The drawings must comply with the
following requirements:

(1) Site development and environ-
mental plans must include locations of
structures, demolition, parking, roads,
service areas, walks, plazas, memorial
paths, other paved areas, landscape
buffer and major groupings, and inter-
ment areas (including quantity of
gravesites in each area). A grading plan
including existing and proposed con-
tours at 1-foot intervals of the entire
area affected by the site work must be
submitted. A site plan of the imme-
diate area around each building shall
be drawn to a convenient scale and
shall show the building floor plan, util-
ity connections, walks, gates, walls or
fences, flagpoles, drives, parking areas,
indication of handicapped provisions,
landscaping, north arrow, and any
other appropriate items.

(2) Floor plans of all levels at a con-
venient scale shall be double-line draw-
ings and shall show overall dimensions,
construction materials, door swings,
names and square feet for each space,
toilet room fixtures, and interior finish
schedule.

(3) Elevations of the exteriors of all
buildings shall be drawn to the same
scale as the plan and shall include all
material indications.

(4) Preliminary mechanical and elec-
trical layout plans shall be drawn at a
convenient scale and shall have an
equipment and plumbing fixture sched-
ule.

(e) Final construction drawings and
specifications. Funds for the construc-
tion of any project being assisted under
this program will not be released until
VA approves the final construction
drawings and specifications. If VA ap-
proves them, VA shall send the State a
written letter of approval indicating
that the project’s plans and specifica-
tions comply with the terms and condi-
tions as prescribed by VA. This does
not constitute approval of the contract
documents. It is the responsibility of
the State to ascertain that all State
and Federal requirements have been

§39.32

met and that the drawings and speci-
fications are acceptable for bid pur-
poses.

(1) General. The State shall prepare
final working drawings so that clear
and distinct prints may be obtained.
These drawings must be accurately di-
mensioned to include all necessary ex-
planatory notes, schedules, and leg-
ends. Working drawings shall be com-
plete and adequate for VA review and
comment. The State shall prepare sep-
arate drawings for each of the fol-
lowing types of work: architectural,
equipment, layout, structural, heating
and ventilating, plumbing, and elec-
trical.

(2) Architectural drawings. The State
shall submit drawings which include:
All structures and other work to be re-
moved; all floor plans if any new work
is involved; all elevations which are af-
fected by the alterations; building sec-
tions; demolition drawings; all details
to complete the proposed work and fin-
ish schedules; and fully dimensioned
floor plans at 1/8” or 1/4” scale.

(3) Equipment drawings. The State
shall submit a list of all equipment to
be provided under terms of the grant in
the case of an Establishment Project.
Large-scale drawings of typical special
rooms indicating all fixed equipment
and major items of furniture and move-
able equipment shall be included.

(4) Layout drawings. The State shall
submit a layout plan that shows:

(i) All proposed features such as
roads, buildings, walks, utility lines,
burial layout, etc.

(ii) Contours, scale, north arrow, and
legend showing existing trees.

(iii) A graphic or keyed method of
showing plant types as well as quan-
tities of each plant.

(iv) Plant list with the following:
key, quantity, botanical name, com-
mon name, size, and remarks.

(v) Typical tree and shrub planting
details.

(vi) Areas to be seeded or sodded.

(vii) Areas to be mulched.

(viii) Gravesite section layout with
permanent section monument markers
and lettering system.

(ix) Individual gravesite layout and
numbering system. If the cemetery is
existing and the project is expansion or
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§39.33

renovation, show available, occupied,
obstructed, and reserved gravesites.

(x) Direction the headstones face.

(5) Structural drawings. The State
shall submit complete foundation and
framing plans and details, with general
notes to include: governing code, mate-
rial strengths, live loads, wind loads,
foundation design values, and seismic
zone.

(6) Mechanical drawings.
shall submit:

(i) Heating and ventilation drawings
showing complete systems and details
of air conditioning, heating, ventila-
tion, and exhaust; and

(ii) Plumbing drawings showing sizes
and elevations of soil and waste sys-
tems, sizes of all hot and cold water
piping, drainage and vent systems,
plumbing fixtures, and riser diagrams.

(7) Electrical drawings. The State shall
submit separate drawings for lighting
and power, including drawings of:

(i) Service entrance, feeders, and all
characteristics;

(ii) All panel, breaker, switchboard,
and fixture schedules;

(iii) All lighting outlets, receptacles,
switches, power outlets, and circuits;
and

(iv) Telephone layout, fire alarm sys-
tems, and emergency lighting.

(8) Final specifications. Final speci-
fications (to be used for bid purposes)
shall be in completed format. Speci-
fications shall include the invitations
for bids, cover or title sheet, index,
general requirements, form of bid bond,
form of agreement, performance and
payment bond forms, and sections de-
scribing materials and workmanship in
detail for each class of work.

(9) Cost estimates. The State shall
show in convenient form and detail the
estimated total cost of the work to be
performed under the contract, includ-
ing provisions of fixed equipment
shown by the plans and specifications,
if applicable, to reflect the changes of
the approved financial plan. Estimates
shall be summarized and totaled under
each trade or type of work. Estimates
shall also be provided for each building
structure and other important features

The State

38 CFR Ch. I (7-1-11 Edition)

such as the assembly area and shall in-
clude burial facilities.

(Authority: 38 U.S.C. 501, 2408)

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control number
2900-0559)

§39.33 Conferences.

(a) Predesign conference. A predesign
conference is required for all Establish-
ment, Expansion, and Improvement
Projects requiring major construction,
primarily to ensure that the State
agency becomes oriented to VA proce-
dures, requirements, and any technical
comments pertaining to the project.
This conference will take place at an
appropriate location near the proposed
site and should include a site visit to
ensure that all parties to the process,
including NCA staff, are familiar with
the site and its characteristics.

(b) Additional conferences. At any
time, VA may recommend an addi-
tional conference (such as a design de-
velopment conference) be held in VA
Central Office in Washington, DC, to
provide an opportunity for the State
and its architects to discuss with VA
officials the requirements for a grant.

(Authority: 38 U.S.C. 501, 2408)

§39.34 Application requirements.

(a) For an Establishment, Expansion,
and Improvement Project to be consid-
ered for grant funding under this sub-
part, the State must submit an appli-
cation (as opposed to a preapplication)
consisting of the following:

(1) Standard Form 424 (Application
for Federal Assistance) with the box la-
beled ‘‘application’ marked;

(2) Standard Form 424C (Budget In-
formation), which documents the
amount of funds requested based on the
construction costs as estimated by the
successful construction bid;

(3) A copy of itemized bid tabulations
(If there are non-VA participating
areas, these shall be itemized sepa-
rately.); and

(4) Standard Form 424D
ances—Construction Program).

(5) VA Form 40-0895-11 (Memorandum
of Agreement for a Grant to Construct
or Modify a State or Tribal Govern-
ment Veterans Cemetery) to identify

(Assur-
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the parties (VA and applicant), identify
the scope of the project, and indicate
how the grant award funds will be paid
to the applicant.

(6) VA Form 40-0895-12 (Certification
Regarding Debarment, Suspension, In-
eligibility and Voluntary Exclusion—
Lower Tier Covered Transactions (Con-
tractor)) to ensure that the contractor
has not been debarred or suspended,
and is eligible to participate in the VA
grant process and receive Federal
funds.

(b) Prior to submission of the appli-
cation, the State must submit a copy
of an Environmental Assessment to de-
termine if an Environmental Impact
Statement is necessary for compliance
with section 102(2)(C) of the National
Environmental Policy Act of 1969, as
amended (42 U.S.C. 4332). The Environ-
mental Assessment must briefly de-
scribe the project’s possible beneficial
and harmful effects on the following
impact categories:

(1) Transportation;

(2) Air quality;

(3) Noise;

(4) Solid waste;

(5) Utilities;

(6) Geology (Soils/Hydrology/
Floodplains);

(7) Water quality;

(8) Land use;

(9) Vegetation, Wildlife, Aquatic,

Ecology/Wetlands, etc.;

(10) Economic activities;

(11) Cultural resources;

(12) Aesthetics;

(13) Residential population;

(14) Community services and facili-
ties;

(15) Community plans and projects;
and

(16) Other.

(c) If an adverse environmental im-
pact is anticipated, the State must ex-
plain what action will be taken to min-
imize the impact. The assessment shall
comply with the requirements of the
National Environmental Policy Act of
1969, as amended (42 U.S.C. 4321 et seq.).

(Authority: 38 U.S.C. 501, 2408)

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control numbers
4040-0004, 4040-0008, 40400009, and 2900-0559)

§39.50

§39.35 Final review and approval of
application.

Following VA approval of bid tabula-
tions and cost estimates, VA will re-
view the complete Establishment, Ex-
pansion and Improvement Project
grant application for approval in ac-
cordance with the requirements of
§39.30. If the application is approved,
the grant will be awarded by a Memo-
randum of Agreement of Federal grant
funds.

(Authority: 38 U.S.C. 501, 2408)
AWARD OF GRANT

§39.50 Amount of grant.

(a) The amount of an HEstablishment,
Expansion, and Improvement Project
grant awarded under this subpart may
not exceed 100 percent of the total cost
of the project, but may be less than the
total cost of the project.

(b) The total cost of a project under
this subpart may include:

(1) Administration and design costs,
e.g., architectural and engineering fees,
inspection fees, and printing and adver-
tising costs.

(2) The cost of cemetery features,
e.g., entry features, flag plaza and as-
sembly areas, columbaria, preplaced
liners or crypts, irrigation systems,
committal-service shelters, and admin-
istration/maintenance buildings.

(3) In the case of an establishment
grant, the cost of equipment necessary
for the operation of the State veterans
cemetery. This may include the cost of
non-fixed equipment such as grounds
maintenance equipment, burial equip-
ment, and office equipment.

(4) In the case of an improvement or
expansion grant, the cost of equipment
necessary for operation of the State
veterans cemetery, but only if such
equipment:

(i) Was included in the construction
contract;

(ii) Was installed during construc-
tion; and

(iii) Is permanently affixed to a
building or connected to the heating,
ventilating, air conditioning, or other
service distributed through a building
via ducts, pipes, wires, or other con-
necting device, such as Kkitchen and
intercommunication equipment, built-
in cabinets, and equipment lifts.
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