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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, July 1, 2011), consult the ‘‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before April 1, 2001, consult either the List of
CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published in
eleven separate volumes. For the period beginning April 1, 2001, a ‘‘List of CFR
Sections Affected’ is published at the end of each CFR volume.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’”’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President’ is carried within that volume.

vi



The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘‘Contents” entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 202-
512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Printing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Printing Office. Phone 202-512-1800, or 866-512-1800
(toll-free). E-mail, gpo@custhelp.com.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

RAYMOND A. MOSLEY,
Director,

Office of the Federal Register.
July 1, 2011.
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THIS TITLE

Title 38—PENSIONS, BONUSES AND VETERANS’ RELIEF is composed of two vol-
umes. The parts in these volumes are arranged in the following order: parts 0-
17 and part 18 to end. The contents of these volumes represent all current regula-
tions codified by the Department of Veterans Affairs and the Armed Forces Re-
tirement Home under this title of the CFR as of July 1, 2011.

For this volume, Michele Bugenhagen was Chief Editor. The Code of Federal
Regulations publication program is under the direction of Michael L. White, as-
sisted by Ann Worley.
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CHAPTER |—DEPARTMENT OF VETERANS
AFFAIRS

EDITORIAL NOTE: Nomenclature changes to chapter I appear at 64 FR 30244, June 7, 1999; 66
FR 44053, Aug. 22, 2001; and 66 FR 66767, Dec. 27, 2001.
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PART 0—STANDARDS OF ETHICAL
CONDUCT AND RELATED RE-
SPONSIBILITIES

Subpart A—General Provisions

Sec.
0.735-1 Agency ethics officials.
0.735-2 Government-wide standards.

Subpart B—Standards of Ethical Conduct
and Related Responsibilities of Employees

0.735-10 Cross-reference to employee ethical
and other conduct standards and finan-
cial disclosure regulations.

0.735-11 Other conduct on the job.

0.735-12 Standards of conduct
areas.

AUTHORITY: 5 U.S.C. 301; 38 U.S.C. 501; see
sections 201, 301, and 502(a) of E.O. 12674, 54
FR 15159, 3 CFR, 1989 Comp., p. 215 as modi-
fied by E.O. 12731, 55 FR 42547, 3 CFR, 1990
Comp., p. 306.

SOURCE: 31 FR 5828, Apr. 15, 1966, unless
otherwise noted.

in special

Subpart A—General Provisions

§0.735-1 Agency ethics officials.

(a) Designated Agency Ethics Official
(DAEO). The Assistant General Counsel
(023) is the designated agency ethics of-
ficial (DAEO) for the Department of
Veterans Affairs. The Deputy Assistant
General Counsel (023C) is the alternate
DAEO, who is designated to act in the
DAEQO’s absence. The DAEO has pri-
mary responsibility for the administra-
tion, coordination, and management of
the VA ethics program, pursuant to 5
CFR 2638.201-204.

(b) Deputy ethics officials. (1) The Re-
gional Counsel are deputy ethics offi-
cials. They have been delegated the au-
thority to act for the DAEO within
their jurisdiction, under the DAEO’s
supervision, pursuant to 5 CFR 2638.204.

(2) The alternate DAEO, the DAEO’s
staff, and staff in the Offices of Re-
gional Counsel, may also act as deputy
ethics officials pursuant to delegations
of one or more of the DAEO’s duties
from the DAEO or the Regional Coun-
sel.

[68 FR 61813, Nov. 23, 1993. Redesignated at 61
FR 11309, Mar. 20, 1996]

§0.735-2 Government-wide standards.

For government-wide standards of
ethical conduct and related respon-
sibilities for Federal employees, see 5
CFR Part 735 and Chapter XVI.

[61 FR 11309, Mar. 20, 1996. Redesignated at 63
FR 33579, June 19, 1998]

Subpart B—Standards of Ethical
Conduct and Related Re-
sponsibilities of Employees

SOURCE: 58 FR 61814, Nov. 23, 1993, unless
otherwise noted.

§0.735-10 Cross-reference to employee
ethical and other conduct stand-
ards and financial disclosure regu-
lations.

Employees of the Department of Vet-
erans Affairs (VA) should refer to the
executive branch-wide Standards of
Ethical Conduct at 5 CFR part 2635, the
executive branch-wide Employee Re-
sponsibilities and Conduct at 5 CFR
part 735, and the executive branch-wide
financial disclosure regulation at 5
CFR part 2634.

§0.735-11 Other conduct on the job.

Relationship with beneficiaries and
claimants. Employees are expected to be
helpful to beneficiaries, patients and
claimants, but:

(a) An employee shall not procure in-
toxicants or drugs for, or attempt to
sell intoxicants or drugs to, patients or
members, or give or attempt to give in-
toxicants or drugs to them unless offi-
cially prescribed for medical use;

(b) An employee shall not abuse pa-
tients, members, or other beneficiaries,
whether or not provoked.

§0.735-12 Standards of conduct in spe-
cial areas.

(a) Safety. (1) Employees will observe
safety instructions, signs, and normal
safety practices and precautions, in-
cluding the use of protective clothing
and equipment.

(2) An employee shall report each
work-connected injury, accident or dis-
ease he or she suffers.

(b) Furnishing testimony. Employees
will furnish information and testify
freely and honestly in cases respecting
employment and disciplinary matters.
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Refusal to testify, concealment of ma-
terial facts, or willfully inaccurate tes-
timony in connection with an inves-
tigation or hearing may be ground for
disciplinary action. An employee, how-
ever, will not be required to give testi-
mony against himself or herself in any
matter in which there is indication
that he or she may be or is involved in
a violation of law wherein there is a
possibility of self-incrimination.

PART 1—GENERAL PROVISIONS

DEPARTMENT OF VETERANS AFFAIRS OFFICIAL
SEAL AND DISTINGUISHING FLAG

Sec.
1.9 Description, use, and display of VA seal
and flag.

THE UNITED STATES FLAG FOR BURIAL
PURPOSES

1.10 Eligibility for and disposition of the
United States flag for burial purposes.

QUARTERS FOR DEPARTMENT OF VETERANS
AFFAIRS EMPLOYEES OVERSEAS

1.11 Quarters for Department of Veterans
Affairs employees in Government-owned
or -rented buildings overseas.

PROGRAM EVALUATION

1.15 Standards for program evaluation.

1.17 Evaluation of studies relating to health
effects of radiation exposure.

1.18 Guidelines for establishing presump-
tions of service connection for former
prisoners of war.

REFERRALS OF INFORMATION REGARDING
CRIMINAL VIOLATIONS

1.200 Purpose.

1.201 Employee’s duty to report.

1.203 Information to be reported to VA Po-
lice.

1.204 Information to be reported to the Of-
fice of Inspector General.

1.2056 Notification to the Attorney General
or United States Attorney’s Office.

SECURITY AND LAW ENFORCEMENT AT DEPART-
MENT OF VETERANS AFFAIRS FACILITIES

1.218 Security and law enforcement at VA
facilities.

PARKING FEES AT VA MEDICAL FACILITIES

1.300
1.301
1.302
1.303

Purpose.

Definitions.
Applicability and scope.
Policy.

38 CFR Ch. I (7-1-11 Edition)

RELEASE OF INFORMATION FROM DEPARTMENT
OF VETERANS AFFAIRS (VA) RECORDS RE-
LATING TO DRUG ABUSE, ALCOHOLISM OR AL-
COHOL ABUSE, INFECTION WITH THE HUMAN
IMMUNODEFICIENCY VIRUS (HIV), OR SICKLE
CELL ANEMIA

1.460
1.461
1.462
1.463
1.464
1.465

Definitions.

Applicability.

Confidentiality restrictions.

Criminal penalty for violations.

Minor patients.

Incompetent and deceased patients.

1.466 Security for records.

1.467 Restrictions on the use of identifica-
tion cards and public signs.

1.468 Relationship to Federal statutes pro-
tecting research subjects against com-
pulsory disclosure of their identity.

1.469 Patient access and restrictions on use.

1.470-1.474 [Reserved]

DISCLOSURES WITH PATIENT’S CONSENT

1.475 Form of written consent.

1.476 Prohibition on redisclosure.

1.477 Disclosures permitted with written
consent.

1.478 Disclosures to prevent multiple enroll-
ments in detoxification and maintenance
treatment programs; not applicable to
records relating to sickle cell anemia or
infection with the human immuno-
deficiency virus.

1.479 Disclosures to elements of the crimi-
nal justice system which have referred
patients.

1.480-1.483 [Reserved]

DISCLOSURES WITHOUT PATIENT CONSENT

1.484 Disclosure of medical information to
the surrogate of a patient who lacks de-
cision-making capacity.

1.485 Medical emergencies.

1.485a Eye, organ and tissue donation.

1.486 Disclosure of information related to
infection with the human immuno-
deficiency virus to public health authori-
ties.

1.487 Disclosure of information related to
infection with the human immuno-
deficiency virus to the spouse or sexual
partner of the patient.

1.488 Research activities.

1.489 Audit and evaluation activities.

COURT ORDERS AUTHORIZING DISCLOSURES
AND USE

1.490 Legal effect of order.

1.491 Confidential communications.

1.492 Order not applicable to records dis-
closed without consent to researchers,
auditors and evaluators.

1.493 Procedures and criteria for orders au-
thorizing disclosures for mnoncriminal
purposes.

1.494 Procedures and criteria for orders au-
thorizing disclosure and use of records to
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criminally investigate or prosecute pa-
tients.

1.495 Procedures and criteria for orders au-
thorizing disclosure and use of records to
investigate or prosecute VA or employ-
ees of VA.

1.496 Orders authorizing the use of under-
cover agents and informants to crimi-
nally investigate employees or agents of
VA.

1.497-1.499 [Reserved]

RELEASE OF INFORMATION FROM DEPARTMENT
OF VETERANS AFFAIRS CLAIMANT RECORDS

1.500 General.

1.501 Release of information by the Sec-
retary.

1.502 Disclosure of the amount of monetary
benefits.

1.503 Disclosure of information to a veteran
or his or her duly authorized representa-
tive as to matters concerning the vet-
eran alone.

1.504 Disclosure of information to a widow,
child, or other claimant.

1.505 Genealogy.

1.506 Disclosure of records to Federal Gov-
ernment departments, State unemploy-
ment compensation agencies, and the Of-
fice of Servicemembers’ Group Life In-
surance.

1.507 Disclosures to members of Congress.

1.508 Disclosure in cases where claimants
are charged with or convicted of criminal
offenses.

1.509 Disclosure to courts in proceedings in
the nature of an inquest.

1.510 Disclosure to insurance companies co-
operating with the Department of Jus-
tice in the defense of insurance suits
against the United States.

1.511 Disclosure of claimant records in con-
nection with judicial proceedings gen-
erally.

1.5612 Disclosure of loan guaranty informa-
tion.

1.513 Disclosure of information contained in
Armed Forces service and related med-
ical records in Department of Veterans
Affairs custody.

1.514 Disclosure to private physicians and
hospitals other than Department of Vet-
erans Affairs.

1.5614a Disclosure to private psychologists.

1.5614b Disclosures to procurement organiza-
tions.

1.56156 To commanding officers of State sol-
diers’ homes.

1.516 Disclosure of information to under-
taker concerning burial of a deceased
veteran.

1.517 Disclosure of vocational rehabilitation
and education information to edu-
cational institutions cooperating with
the Department of Veterans Affairs.

1.5618 Addresses of claimants.

1.519 Lists of names and addresses.
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1.5620 Confidentiality of social data.

1.621 Special restrictions concerning social
security records.

1.5622 Determination of the question as to
whether disclosure will be prejudicial to
the mental or physical health of claim-
ant.

1.523 [Reserved]

1.5624 Persons authorized to represent claim-
ants.

1.5625 Inspection of records by or disclosure
of information to recognized representa-
tives of organizations and recognized at-
torneys.

1.5626 Copies of records and papers.

1.527 Administrative review.

RELEASE OF INFORMATION FROM DEPARTMENT
OF VETERANS AFFAIRS RECORDS OTHER
THAN CLAIMANT RECORDS

1.550 General.

1.5651 [Reserved]

1.552 Public access to information that af-
fects the public when not published in
the FEDERAL REGISTER as constructive
notice.

1.553 Public access to other reasonably de-
scribed records.

1.553a Time limits for Department of Vet-
erans Affairs response to requests for
records.

1.56564 Exemptions from public access to
agency records.

1.6564a Predisclosure notification procedures
for confidential commercial information.

1.555 Fees.

1.656 Requests for other reasonably de-
scribed records.

1.557 Administrative review.

1.558-1.559 [Reserved]

SAFEGUARDING PERSONAL INFORMATION IN
DEPARTMENT OF VETERANS AFFAIRS RECORDS

1.575 Social security numbers in veterans’
benefits matters.

1.576 General policies, conditions of disclo-
sure, accounting of certain disclosures,
and definitions.

1.577 Access to records.

1.578 [Reserved]

1.579 Amendment of records.

1.580 Administrative review.

1.581 [Reserved]

1.5682 Exemptions.

1.583-1.584 [Reserved]

EXPANDED REMOTE ACCESS TO COMPUTERIZED
VETERANS CLAIMS RECORDS BY ACCREDITED
REPRESENTATIVES

1.600
1.601
1.602
1.603

Purpose.

Qualifications for access.
Utilization of access.
Disqualification.
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INVENTIONS BY EMPLOYEES OF DEPARTMENT
OF VETERANS AFFAIRS

1.650 Purpose.

1.651 Definitions.

1.652 Criteria for determining rights to em-
ployee inventions.

1.6563 Delegation of authority.

1.6564 Patenting of inventions.

1.655 Government license in invention of
employee.

1.6566 Information to be submitted by inven-
tor.

1.6567 Determination of rights.

1.6568 Right of appeal.

1.659 Relationship to incentive awards pro-
gram.

1.660 Expeditious handling.

1.661 Information to be kept confidential.

1.662 Provisions of regulations made a con-
dition of employment.

1.663 Licensing of Government-owned inven-
tions.

1.664-1.666 [Reserved]

ADMINISTRATIVE CONTROL OF FUNDS

1.670 Purpose.

1.671 Definitions.

1.672 Responsibilities.

1.673 Responsibility for violations of the ad-
ministrative subdivision of funds.

USE OF OFFICIAL MAIL IN THE LOCATION AND
RECOVERY OF MISSING CHILDREN

1.700 Purpose.

1.701 Contact person for missing children of-
ficial mail program.

1.702 Policy.

1.703 Percentage estimate.

1.704 [Reserved]

1.705 Restrictions on use of missing children
information.

HOMELESS CLAIMANTS

1.710 Homeless claimants: Delivery of ben-
efit payments and correspondence.
1.780-1.783 [Reserved]

PART-TIME CAREER EMPLOYMENT PROGRAM

1.891 Purpose of program.

1.892 Review of positions.

1.893 Establishing and converting part-time
positions.

1.894 Annual goals and timetables.

1.895 Review and evaluation.

1.896 Publicizing vacancies.

1.897 Exceptions.

STANDARDS FOR COLLECTION, COMPROMISE,
SUSPENSION OR TERMINATION OF COLLECTION
EFFORT, AND REFERRAL OF CIVIL CLAIMS
FOR MONEY OR PROPERTY

1.900 Prescription of standards.

1.901 No private rights created.

1.902 Antitrust, fraud, and tax interagency
claims.

38 CFR Ch. I (7-1-11 Edition)

1.903 Settlement, waiver, or compromise
under other statutory or regulatory au-
thority.

1.904 Form of payment.

1.905 Subdivision of claims not authorized.

1.906 Required administrative proceedings.

1.907 Definitions.

STANDARDS FOR COLLECTION OF CLAIMS

1.910 Aggressive collection action.

1.911 Collection of debts owed by reason of
participation in a benefits program.

1.911a Collection of non-benefit debts.

1.912 Collection by offset.

1.912a Collection by offset—from VA benefit
payments.

1.913 Liquidation of collateral.

1.914 Collection in installments.

1.915 Interest, administrative costs,
penalties.

1.916 Disclosure of debt information to con-
sumer reporting agencies (CRA).

1.917 Contracting for collection services.

1.918 Use and disclosure of mailing address-
es.

1.919 Administrative offset against amounts
payable from Civil Service Retirement
and Disability Fund, Federal Employees
Retirement System (FERS), final salary
check, and lump sum leave payments.

1.920 Referral of VA debts.

1.921 Analysis of costs.

1.922 Exemptions.

1.923 Administrative wage garnishment.

1.924 Suspension or revocation of eligibility
for federal loans, loan insurance, loan
guarantees, licenses, permits, or privi-
leges.

and

STANDARDS FOR COMPROMISE OF CLAIMS

1.930
1.931
1.932
1.933

Scope and application.

Bases for compromise.

Enforcement policy.

Joint and several liability.

1.934 Further review of compromise offers.

1.935 Consideration of tax consequences to
the Government.

1.936 Mutual releases of the debtor and VA.

STANDARDS FOR SUSPENDING OR TERMINATING
COLLECTION ACTION

1.940
1.941
1.942

Scope and application.

Suspension of collection activity.

Termination of collection activity.

1.943 Exception to termination.

1.944 Discharge of indebtedness; reporting
requirements.

1.945 Authority to suspend or terminate col-
lection action on certain benefit indebt-
edness; authority for refunds.

REFERRALS TO GAO, DEPARTMENT OF
JUSTICE, OR IRS

1.950 Prompt referral.
1.951 Claims Collection Litigation Report
(CCLR).
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1.952 Preservation of evidence.
1.953 Minimum amount of referrals to the
Department of Justice.

REGIONAL OFFICE COMMITTEES ON WAIVERS
AND COMPROMISES

1.955 Regional office Committees on Waiv-
ers and Compromises.

1.956 Jurisdiction.

1.957 Committee authority.

1.958 Finality of decisions.

1.959 Records and certificates.

1.960 Legal and technical assistance.

1.961 Releases.

1.962 Waiver of overpayments.

1.963 Waiver; other than loan guaranty.

1.963a Waiver; erroneous payments of pay
and allowances.

1.964 Waiver; loan guaranty.

1.965 Application of standard.

1.966 Scope of waiver decisions.

1.967 Refunds.

1.968 [Reserved]

1.969 Revision of waiver decisions.

1.970 Standards for compromise.

SALARY OFFSET PROVISIONS

1.980 Scope.

1.981 Definitions.

1.982 Salary offsets of debts involving bene-
fits under the laws administered by VA.

1.983 Notice requirements before salary off-
sets of debts not involving benefits under
the laws administered by VA.

1.984 Request for a hearing.

1.985 Form, notice of, and conduct of hear-
ing.

1.986 Result if employee fails to meet dead-
lines.

1.987 Review by hearing official or adminis-
trative law judge.

1.988 Written decision following a hearing
requested under §1.984.

1.989 Review of VA records related to the
debt.

1.990 Written agreement to repay debt as al-
ternative to salary offset.

1.991 Procedures for salary offset: when de-
ductions may begin.

1.992 Procedures for salary offset.

1.993 Non-waiver of rights.

1.994 Refunds.

1.995 Requesting recovery through central-
ized administrative offset.

PROCEDURES FOR FINANCIAL INSTITUTIONS RE-
GARDING GARNISHMENT OF BENEFIT PAY-
MENTS AFTER DISBURSEMENT

1.1000 Garnishment of payments after dis-
bursement.

AUTHORITY: 38 U.S.C. 501(a), and as noted in
specific sections.

§1.9

DEPARTMENT OF VETERANS AFFAIRS OF-
FICIAL SEAL AND DISTINGUISHING
FLAG

§1.9 Description, use, and display of
VA seal and flag.

(a) General. This section describes the
official seal and distinguishing flag of
the of the Department of Veterans Af-
fairs, and prescribes the rules for their
custody and use.

(b) Definitions. (1) VA means all orga-
nizational units of the Department of
Veterans Affairs.

(2) Embossed seal means an image of
the official seal made on paper or other
medium by using an embosser with a
negative and positive die to create a
raised impression.

(3) Official seal means the original(s)
of the VA seal showing the exact form,
content, and colors thereof.

(4) Replica means a copy of the offi-
cial seal displaying the identical form,
content, and colors thereof.

(5) Reproduction means a copy of the
official seal displaying the identical
form and content, reproduced in only
one color.

(6) Secretary means the Secretary of
Veterans Affairs.

(7 Deputy Secretary means the Dep-
uty Secretary of Veterans Affairs.

(c) Custody of official seal and distin-
guishing flags. The Secretary or des-
ignee shall:

(1) Have custody of:

(i) The official seal and prototypes
thereof, and masters, molds, dies, and
other means of producing replicas, re-
productions, and embossing seals and

(ii) Production, inventory, and loan
records relating to items specified in
paragraph (c)(1)(i) of this section, and

(2) Have custody of distinguishing
flags, and be responsible for produc-
tion, inventory, and loan records there-
of.

(d) Official Seal—(1) Description of offi-
cial seal. The Department of Veterans
Affairs prescribes as its official seal, of
which judicial notice shall be taken
pursuant to 38 U.S.C. 302, the imprint
illustrated below:
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(i) The official seal includes an Amer-
ican eagle clutching a cord in its tal-
ons. The cord binds a 13-star U.S. flag
and a 50-star U.S. flag. In the field over
the eagle is a pentagon formation of
stars, with one point down. The words
Department of Veterans Affairs and
United States of America surround the
eagle, stars, and flags. A rope motif
makes up the outermost ring of the
seal.

(ii) The eagle represents the eternal
vigilance of all our nation’s veterans.
The stars represent the five branches of
military service. The crossed flags rep-
resent our nation’s history. The gold
cord that binds the two flags, which is
shown clutched in the eagle’s talons is
symbolic of those who have fallen in
the defense of liberty. Each of the var-
ious individual items placed together
in the seal is a salute to the past,
present, and future.

(iii) The colors used in the configura-
tion are gold, brown, blue, white, sil-
ver, yellow, black, and red.

(iv) The colors are derived from the
American flag and from nature. By in-
voking this symbolism, the color
scheme represents the Nation’s com-
mitment to its veterans.

(2) Use of the official seal, replicas, re-
productions, and embossing seals. (i) The
Secretary or designees are authorized
to affix replicas, reproductions, and
embossed seals to appropriate docu-
ments, certifications, and other mate-
rial for all purposes as authorized by
this section.

(ii) Replicas may be used only for:
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(A) Display in or adjacent to VA fa-
cilities, in Department auditoriums,
presentation rooms, hearing rooms,
lobbies, and public document rooms.

(B) Offices of senior officials.

(C) Official VA distinguishing flags,
adopted and utilized pursuant to para-
graph (e)(2) of this section.

(D) Official awards, certificates, med-
als, and plaques.

(E) Motion picture film, video tape,
and other audiovisual media prepared
by or for VA and attributed thereto.

(F) Official prestige publications
which represent the achievements or
mission of VA.

(G) For other similar official pur-
poses.

(H) For such other purposes as will
tend to advance the aims, purposes and
mission of the Department of Veterans
Affairs as determined by the Secretary
or Deputy Secretary.

(iii) Reproductions may be used only
on:

(A) VA letterhead stationery.

(B) Official VA identification cards
and security credentials.

(C) Business cards for VA employees.

(D) Official VA signs.

(BE) Official publications or graphics
issued by and attributed to VA, or joint
statements of VA with one or more
Federal agencies, State or local gov-
ernments, or foreign governments.

(F) Official awards, certificates, and
medals.

(G) Motion picture film, video tape,
and other audiovisual media prepared
by and for VA and attributed thereto.

(H) For other similar official pur-
poses.

(I) For such other purposes as will
tend to advance the aims, purposes and
mission of the Department of Veterans
Affairs as determined by the Secretary
or Deputy Secretary.

(iv) Use of the official seal and em-
bossed seals:

(A) Embossed seals may be used only
on VA legal documents, including
interagency or intergovernmental
agreements with States, foreign patent
applications, and similar official docu-
ments.

(B) The official seal may be used only
for those purposes related to the con-
duct of Departmental affairs in fur-
therance of the VA mission.
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(e) Distinguishing flag. (1) Description
of distinguishing flag.

(i) The base or field of the flag shall
be blue and a replica of the official seal
shall appear on both sides thereof.

(ii) A Class 1 flag shall be of nylon
banner, measure 4’4” on the hoist by 56"
on the fly, exclusive of heading and
hems, and be fringed on three edges
with nylon fringe, 2%2” wide.

(iii) A Class 2 flag shall be of nylon
banner, measure 3’ on the hoist by 5 on
the fly, exclusive of heading and hems,
and be fringed on three edges with
nylon fringe, 2%2” wide.

(iv) Each flag shall be manufactured
in accordance with Department of Vet-
erans Affairs Specification X-497G. The
replica of the official seal shall be
screen printed or embroidered on both
sides.

(2) Use of distinguishing flag. (i) VA
distinguishing flags may be used only:

(A) In the offices of the Secretary,
Deputy Secretary, Assistant Secre-
taries, Deputy Assistant Secretaries
and heads of field locations designated
below:

(1) Regional Offices.

(2) Medical Centers and Outpatient
Clinics.

(3) Domiciliaries.

(4) Marketing Centers and Supply De-
pots.

(5) Data Processing Centers.

(6) National Cemetery Offices.

(7) Other locations as designated by
the Deputy Assistant Secretary for Ad-
ministration.

(B) At official VA ceremonies.

(C) In Department auditoriums, offi-
cial presentation rooms, hearing
rooms, lobbies, public document rooms,
and in non-VA facilities in connection
with events or displays sponsored by
VA, and public appearances of VA offi-
cials.

(D) On or in front of VA installation
buildings.

(E) Other such official VA purposes
or purposes as will tend to advance the
aims, purposes and mission of the De-
partment of Veterans Affairs as deter-
mined by the Deputy Assistant Sec-
retary for Administration.

(f) Unauthoriced uses of the seal and
flag. (1) The official seal, replicas, re-
productions, embossed seals, and the
distinguished flag shall not be used, ex-
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cept as authorized by the Secretary or
Deputy Secretary, in connection with:

(i) Contractor-operated facilities.

(ii) Souvenir or novelty items.

(iii) Toys or commercial gifts or pre-
miums.

(iv) Letterhead design, except on offi-
cial Departmental stationery.

(v) Matchbook covers, calendars and
similar items.

(vi) Civilian clothing or equipment.

(vii) Any article which may disparage
the seal or flag or reflect unfavorably
upon VA.

(viii) Any manner which implies De-
partmental endorsement of commercial
products or services, or of the commer-
cial user’s policies or activities.

(2) Penalties for unauthorized use.
Any person who uses the distinguishing
flag, or the official seal, replicas, re-
productions or embossed seals in a
manner inconsistent with this section
shall be subject to the penalty provi-
sions of 18 U.S.C. 506, 701, or 1017, pro-
viding penalties for their wrongful use,
as applicable.

(Authority: 38 U.S.C. 302, 38 U.S.C. 501)
[65 FR 49518, Nov. 29, 1990]

THE UNITED STATES FLAG FOR BURIAL
PURPOSES

§1.10 Eligibility for and disposition of
the United States flag for burial
purposes.

(a) Eligibility for burial flags—(1) Per-
sons eligible. (i) A veteran of any war, of
Mexican border service, or of service
after January 31, 1955, discharged or re-
leased from active duty under condi-
tions other than dishonorable. (For the
purpose of this section, the term Meuxi-
can border service means active mili-
tary, naval, or air service during the
period beginning on January 1, 1911,
and ending on April 5, 1917, in Mexico,
on the borders thereof, or in the waters
adjacent thereto.)

(ii) A peacetime veteran discharged
or released, before June 27, 1950, from
the active military, naval, or air serv-
ice, under conditions other than dis-
honorable, after serving at least one
enlistment, or for a disability incurred
or aggravated in line of duty.

(iii) Any person who has died while in
military or naval service of the United
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States after May 27, 1941. This subdivi-
sion authorizes and requires the fur-
nishing of a flag only where the mili-
tary or naval service does not furnish a
flag immediately. The only cases
wherein a flag is not supplied imme-
diately are those of persons whose re-
mains are interred outside the conti-
nental limits of the United States, or
whose remains are not recovered or are
recovered and not identified.

(iv) Any person who served in the or-
ganized military forces of the Com-
monwealth of the Philippines while
such forces were in the service of the
Armed Forces of the United States pur-
suant to the military order of the
President of the United States, dated
July 26, 1941, including among such
military forces organized guerrilla
forces under commanders appointed,
designated, or subsequently recognized
by the Commander in Chief, Southwest
Pacific Area, or other competent au-
thority in the Army of the United
States, and who dies after separation
from such service under conditions
other than dishonorable, on or after
April 25, 1951.

(Authority: 38 U.S.C. 107(a))

(v) Any deceased member or former
member of the Selected Reserve (as de-
scribed in section 10143 of title 10) who
is not otherwise eligible for a flag
under this section or section 1482(a) of
title 10 and who:

(A) Completed at least one enlist-
ment as a member of the Selected Re-
serve or, in the case of an officer, com-
pleted the period of initial obligated
service as a member of the Selected
Reserve;

(B) Was discharged before completion
of the person’s initial enlistment as a
member of the Selected Reserve or, in
the case of an officer, period of initial
obligated service as a member of the
Selected Reserve, for a disability in-
curred or aggravated in the line of
duty; or

(C) Died while a member of the Se-
lected Reserve.

(Authority: 38 U.S.C. 2301(f)(1))

(b) Disposition of burial flags. (1) When
a flag is actually used to drape the cas-
ket of a deceased veteran, it must be
delivered to the next of kin following
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interment. Where the flag is not
claimed by the next of kin it may be
given upon request to a close friend or
associate of the deceased veteran. Such
action will constitute final and conclu-
sive determination of rights under this
section. (38 U.S.C. 2301)

(2) The phrase next of kin for the pur-
pose of disposing of the flag used for
burial purposes is defined as follows,
with preference to entitlement in the
order listed:

(i) Widow or widower.

(ii) Children, according to age (minor
child may be issued a flag on applica-
tion signed by guardian).

(iii) Parents, including adoptive,
stepparents, and foster parents.

(iv) Brothers or sisters, including
brothers or sisters of the halfblood.

(v) Uncles or aunts.

(vi) Nephews or nieces.

(vii) Others—cousins,
etc. (but not in-laws).

(3) The phrase close friend or associate
for the purpose of disposing of the bur-
ial flag means any person who because
of his or her relationship with the de-
ceased veteran arranged for the burial
or assisted in the burial arrangements.
In the absence of a person falling in ei-
ther of these categories, any person
who establishes by evidence that he or
she was a close friend or associate of
the veteran may be furnished the bur-
ial flag. Where more than one request
for the burial flag is received and each
is accompanied by satisfactory evi-
dence of relationship or association,
the head of the field facility having ju-
risdiction of the burial flag quota will
determine which applicant is the one
most equitably entitled to the burial
flag.

grandparents,

(Authority: 72 Stat. 1114, 1169, as amended; 38
U.S.C. 501, 2301)

[13 FR 6999, Nov. 27, 1948, as amended at 20
FR 8350, Nov. 8, 1955; 24 FR 10106, Dec. 15,
1959; 31 FR 4959, Mar. 26, 1966; 42 FR 27245,
May 27, 1977; 66 FR 27598, May 18, 2001]
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QUARTERS FOR DEPARTMENT OF VET-
ERANS AFFAIRS EMPLOYEES OVER-
SEAS

§1.11 Quarters for Department of Vet-
erans Affairs employees in Govern-
ment-owned or -rented buildings
overseas.

Pursuant to the provisions of 5 U.S.C.
5912, a U.S. citizen employee of the De-
partment of Veterans Affairs perma-
nently stationed in a foreign country
may be furnished, without cost to him
or her, living quarters, including heat,
fuel, and light, in a Government-owned
or -rented building. When in the inter-
est of the service and when administra-
tively feasible, an agreement may be
entered into by the Under Secretary
for Benefits or designee with another
Federal agency, which is authorized to
furnish quarters, to provide such quar-
ters for Department of Veterans Affairs
employees under the provisions of 31
U.S.C. 686. Quarters provided will be in
lieu of any living quarters allowance to
which the employee may otherwise be
entitled.

(Authority: 72 Stat. 1114; 38 U.S.C. 501)
[33 FR 362, Jan. 10, 1968]

PROGRAM EVALUATION

§1.15 Standards for program evalua-
tion.

(a) The Department of Veterans Af-
fairs will evaluate all programs author-
ized under title 38 U.S.C. These evalua-
tions will be conducted so as to deter-
mine each program’s effectiveness in
achieving its stated goals and in
achieving such goals in relation to
their cost. In addition, these evalua-
tions will determine each program’s
impact on related programs and its
structure and mechanism for delivery
of services. All programs will be evalu-
ated on a continuing basis and all eval-
uations will be conducted by Depart-
ment of Veterans Affairs staff assigned
to an organizational entity other than
those responsible for program adminis-
tration. These evaluations will be con-
ducted with sufficient frequency to
allow for an assessment of the contin-
ued effectiveness of the programs.

(b) The program evaluation will be
designed to determine if the existing
program supports the intent of the law.
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A program evaluation must identify
goals and objectives that support this
intent, contain a method to measure
fulfillment of the objectives, ascertain
the degree to which goals and objec-
tives are met, and report the findings
and conclusions to Congress, as well as
make them available to the public.

(c) The goals must be clear, specific,
and measurable. To be clear they must
be readily understood, free from doubt
or confusion, and specific goals must be
explicitly set forth. They must be
measurable by objective means. These
means can include use of existing
record systems, observations, and in-
formation from other sources.

(d) All program evaluations require a
detailed evaluation plan. The evalua-
tion plan must clearly state the objec-
tives of the program evaluation, the
methodology to be used, resources to
be committed, and a timetable of
major phases.

(e) Each program evaluation must be
objective. It must report the accom-
plishments as well as the shortcomings
of the program in an unbiased way. The
program evaluation must have findings
that give decision-makers information
which is of a level of detail and impor-
tance to enable decisions to be made
affecting either direction or operation.
The information in the program eval-
uation must be timely, and must con-
tain information of sufficient currency
that decisions based on the data in the
evaluation can be made with a high de-
gree of confidence in the data.

(f) Each program evaluation requires
a systematic research design to collect
the data necessary to measure the ob-
jectives. This research design should
conform to the following:

(1) Rationale. The research design for
each evaluation should contain a spe-
cific rationale and should be structured
to determine possible cause and effect
relationships.

(2) Relevancy. It must deal with
issues currently existing within the
program, within the Department, and
within the environment in which the
program operates.

(3) Validity. The degree of statistical
validity should be assessed within the
research design. Alternatives include
an assessment of cost of data collection
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vs. results necessary to support deci-
sions.

(4) Reliability. Use of the same re-
search design by others should yield
the same findings.

(g) The final program evaluation re-
port will be reviewed for comments and
concurrence by relevant organizations
within the Department of Veterans Af-
fairs, but in no case should this review
unreasonably delay the results of the
evaluation. Where disagreement exists,
the dissenting organization’s position
should be summarized for a decision by
the Secretary.

(h) The final program evaluation re-
port will be forwarded, with approved
recommendations, to the concerned or-
ganization. An action plan to accom-
plish the approved recommendations
will be forwarded for evaluation by the
evaluating entity.

(i) Program evaluation results should
be integrated to the maximum extent
possible into Department of Veterans
Affairs plans and budget submissions
to ensure continuity with other De-
partment of Veterans Affairs manage-
ment processes.

(Authority: 38 U.S.C. 527)

[47 FR 53735, Nov. 29, 1982, as amended at 54
FR 34980, Aug. 23, 1989]

§1.17 Evaluation of studies relating to
health effects of radiation exposure.

(a) From time to time, the Secretary
shall publish evaluations of scientific
or medical studies relating to the ad-
verse health effects of exposure to ion-
izing radiation in the ‘‘Notices’ sec-
tion of the FEDERAL REGISTER.

(b) Factors to be considered in evalu-
ating scientific studies include:

(1) Whether the study’s findings are
statistically significant and replicable.

(2) Whether the study and its findings
have withstood peer review.

(3) Whether the study methodology
has been sufficiently described to per-
mit replication of the study.

(4) Whether the study’s findings are
applicable to the veteran population of
interest.

(5) The views of the appropriate panel
of the Scientific Council of the Vet-
erans’ Advisory Committee on Envi-
ronmental Hazards.

(c) When the Secretary determines,
based on the evaluation of scientific or
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medical studies and after receiving the
advice of the Veterans’ Advisory Com-
mittee on Environmental Hazards and
applying the reasonable doubt doctrine
as set forth in paragraph (d)(1) of this
section, that a significant statistical
association exists between any disease
and exposure to ionizing radiation,
§3.311 of this chapter shall be amended
to provide guidelines for the establish-
ment of service connection.

(d)(1) For purposes of paragraph (c) of
this section a significant statistical asso-
ciation shall be deemed to exist when
the relative weights of valid positive
and negative studies permit the conclu-
sion that it is at least as likely as not
that the purported relationship be-
tween exposure to ionizing radiation
and a specific adverse health effect ex-
ists.

(2) For purposes of this paragraph a
valid study is one which:

(i) Has adequately described the
study design and methods of data col-
lection, verification and analysis;

(ii) Is reasonably free of biases, such
as selection, observation and participa-
tion biases; however, if biases exist, the
investigator has acknowledged them
and so stated the study’s conclusions
that the biases do not intrude upon
those conclusions; and

(iii) Has satisfactorily accounted for
known confounding factors.

(3) For purposes of this paragraph a
valid positive study is one which satis-
fies the criteria in paragraph (d)(2) of
this section and whose findings are sta-
tistically significant at a probability
level of .05 or less with proper account-
ing for multiple comparisons and sub-
group analyses.

(4) For purposes of this paragraph a
valid negative study is one which satis-
fies the criteria in paragraph (d)(2) of
this section and has sufficient statis-
tical power to detect an association be-
tween exposure to ionizing radiation
and a specific adverse health effect if
such an association were to exist.

(e) For purposes of assessing the rel-
ative weights of valid positive and neg-
ative studies, other studies affecting
epidemiological assessments including
case series, correlational studies and
studies with insufficient statistical
power as well as key mechanistic and
animal studies which are found to have
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particular relevance to an effect on
human organ systems may also be con-
sidered.

(f) Notwithstanding the provisions of
paragraph (d) of this section, a signifi-
cant statistical association may be
deemed to exist between exposure to
ionizing radiation and a specific dis-
ease if, in the Secretary’s judgment,
scientific and medical evidence on the
whole supports such a decision.

(Authority: 38 U.S.C. 501; Pub. L. 98-542, as
amended by Pub. L. 102-4)

[564 FR 40391, Oct. 2, 1989; 54 FR 46187, Nov. 1,
1989; 75 FR 17859, Apr. 8, 2010]

§1.18 Guidelines for establishing pre-
sumptions of service connection for
former prisoners of war.

(a) Purpose. The Secretary of Vet-
erans Affairs will establish presump-
tions of service connection for former
prisoners of war when necessary to pre-
vent denials of benefits in significant
numbers of meritorious claims.

(b) Standard. The Secretary may es-
tablish a presumption of service con-
nection for a disease when the Sec-
retary finds that there is at least lim-
ited/suggestive evidence that an in-
creased risk of such disease is associ-
ated with service involving detention
or internment as a prisoner of war and
an association between such detention
or internment and the disease is bio-
logically plausible.

(1) Definition. The phrase ‘‘limited/
suggestive evidence” refers to evidence
of a sound scientific or medical nature
that is reasonably suggestive of an as-
sociation between prisoner-of-war ex-
perience and the disease, even though
the evidence may be limited because
matters such as chance, bias, and con-
founding could not be ruled out with
confidence or because the relatively
small size of the affected population re-
stricts the data available for study.

(2) Examples. ‘‘Limited/suggestive evi-
dence” may be found where one high-
quality study detects a statistically
significant association between the
prisoner-of-war experience and disease,
even though other studies may be in-
conclusive. It also may be satisfied
where several smaller studies detect an
association that is consistent in mag-
nitude and direction. These examples
are not exhaustive.
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(c) Duration of detention or internment.
In establishing a presumption of serv-
ice connection under paragraph (b) of
this section, the Secretary may, based
on sound scientific or medical evi-
dence, specify a minimum duration of
detention or internment necessary for
application of the presumption.

(d) Association. The requirement in
paragraph (b) of this section that an in-
creased risk of disease be ‘‘associated”
with prisoner-of-war service may be
satisfied by evidence that dem-
onstrates either a statistical associa-
tion or a causal association.

(e) Evidence. In making determina-
tions under paragraph (b) of this sec-
tion, the Secretary will consider, to
the extent feasible:

(1) Evidence regarding the increased
incidence of disease in former prisoners
of war;

(2) Evidence regarding the health ef-
fects of circumstances or hardships
similar to those experienced by pris-
oners of war (such as malnutrition, tor-
ture, physical abuse, or psychological
stress);

(3) Evidence regarding the duration
of exposure to circumstances or hard-
ships experienced by prisoners of war
that is associated with particular
health effects; and

(4) Any other sound scientific or med-
ical evidence the Secretary considers
relevant.

(f) Evaluation of studies. In evaluating
any study for the purposes of this sec-
tion, the Secretary will consider:

(1) The degree to which the study’s
findings are statistically significant;

(2) The degree to which any conclu-
sions drawn from the study data have
withstood peer review;

(3) Whether the methodology used to
obtain the data can be replicated;

(4) The degree to which the data may
be affected by chance, bias, or con-
founding factors; and

(5) The degree to which the data may
be relevant to the experience of pris-
oners of war in view of similarities or
differences in the circumstances of the
study population.
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(g) Contracts for Scientific Review and
Analysis. To assist in making deter-
minations under this section, the Sec-
retary may contract with an appro-
priate expert body to review and sum-
marize the scientific evidence, and as-
sess the strength thereof, concerning
the association between detention or
internment as a prisoner of war and
the occurrence of any disease, or for
any other purpose relevant to the Sec-
retary’s determinations.

(Authority: 38 U.S.C. 501(a), 1110)
[69 FR 60089, Oct. 7, 2004]

REFERRALS OF INFORMATION REGARDING
CRIMINAL VIOLATIONS

§1.200 Purpose.

This subpart establishes a duty upon
and sets forth the mechanism for VA
employees to report information about
actual or possible criminal violations
to appropriate law enforcement enti-
ties.

(Authority: 5 U.S.C. App. 3, 38 U.S.C. 902)
[68 FR 17550, Apr. 10, 2003]

§1.201 Employee’s duty to report.

All VA employees with knowledge or
information about actual or possible
violations of criminal law related to
VA programs, operations, facilities,
contracts, or information technology
systems shall immediately report such
knowledge or information to their su-
pervisor, any management official, or
directly to the Office of Inspector Gen-
eral.

(Authority: 5 U.S.C. App. 3, 38 U.S.C. 902)
[68 FR 17550, Apr. 10, 2003]

§1.203 Information to be reported to
VA Police.

Information about actual or possible
violations of criminal laws related to
VA programs, operations, facilities, or
involving VA employees, where the vio-
lation of criminal law occurs on VA
premises, will be reported by VA man-
agement officials to the VA police
component with responsibility for the
VA station or facility in question. If
there is no VA police component with
jurisdiction over the offense, the infor-
mation will be reported to Federal,
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state or local law enforcement offi-
cials, as appropriate.

(Authority: 38 U.S.C. 902)
[68 FR 17550, Apr. 10, 2003]

§1.204 Information to be reported to
the Office of Inspector General.

Criminal matters involving felonies
will also be immediately referred to
the Office of Inspector General, Office
of Investigations. VA management offi-
cials with information about possible
criminal matters involving felonies
will ensure and be responsible for
prompt referrals to the OIG. Examples
of felonies include but are not limited
to, theft of Government property over
$1000, false claims, false statements,
drug offenses, crimes involving infor-
mation technology systems and serious
crimes against the person, i.e., homi-
cides, armed robbery, rape, aggravated
assault and serious physical abuse of a
VA patient.

(Authority: 5 U.S.C. App. 3)
[68 FR 17550, Apr. 10, 2003]

§1.205 Notification to the Attorney
General or United States Attorney’s
Office.

VA police and/or the OIG, whichever
has primary responsibility within VA
for investigation of the offense in ques-
tion, will be responsible for notifying
the appropriate United States Attor-
ney’s Office, pursuant to 28 U.S.C. 535.

(Authority: 5 U.S.C. App. 3, 38 U.S.C. 902)
[68 FR 17550, Apr. 10, 2003]

SECURITY AND LAW ENFORCEMENT AT
DEPARTMENT OF VETERANS AFFAIRS
FACILITIES

§1.218 Security and law enforcement
at VA facilities.

(a) Authority and rules of conduct.
Pursuant to 38 U.S.C. 901, the following
rules and regulations apply at all prop-
erty under the charge and control of
VA (and not under the charge and con-
trol of the General Services Adminis-
tration) and to all persons entering in
or on such property. The head of the fa-
cility is charged with the responsi-
bility for the enforcement of these
rules and regulations and shall cause
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these rules and regulations to be post-
ed in a conspicuous place on the prop-
erty.

(1) Closing property to public. The head
of the facility, or designee, shall estab-
lish visiting hours for the convenience
of the public and shall establish spe-
cific hours for the transaction of busi-
ness with the public. The property
shall be closed to the public during
other than the hours so established. In
emergency situations, the property
shall be closed to the public when rea-
sonably necessary to ensure the or-
derly conduct of Government business.
The decision to close a property during
an emergency shall be made by the
head of the facility or designee. The
head of the facility or designee shall
have authority to designate areas with-
in a facility as closed to the public.

(2) Recording presence. Admission to
property during periods when such
property is closed to the public will be
limited to persons authorized by the
head of the facility or designee. Such
persons may be required to sign a reg-
ister and/or display identification doc-
uments when requested to do so by VA
police, or other authorized individual.
No person, without authorization, shall
enter upon or remain on such property
while the property is closed. Failure to
leave such premises by unauthorized
persons shall constitute an offense
under this paragraph.

(3) Preservation of property. The im-
proper disposal of rubbish on property;
the spitting on the property; the cre-
ation of any hazard on property to per-
sons or things; the throwing of articles
of any kind from a building; the climb-
ing upon the roof or any part of the
building, without permission; or the
willful destruction, damage, or re-
moval of Government property or any
part thereof, without authorization, is
prohibited. The destruction, mutila-
tion, defacement, injury, or removal of
any monument, gravestone, or other
structure within the limits of any na-
tional cemetery is prohibited.

(4) Conformity with signs and emer-
gency conditions. The head of the facil-
ity, or designee, shall have authority
to post signs of a prohibitory and direc-
tory nature. Persons, in and on prop-
erty, shall comply with such signs of a
prohibitory or directory nature, and
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during emergencies, with the direction
of police authorities and other author-
ized officials. Tampering with, destruc-
tion, marring, or removal of such post-
ed signs is prohibited.

(5) Disturbances. Conduct on property
which creates loud or unusual noise;
which unreasonably obstructs the
usual use of entrances, foyers, lobbies,
corridors, offices, elevators, stairways,
or parking lots; which otherwise im-
pedes or disrupts the performance of of-
ficial duties by Government employees;
which prevents one from obtaining
medical or other services provided on
the property in a timely manner; or
the use of loud, abusive, or otherwise
improper language; or unwarranted loi-
tering, sleeping, or assembly is prohib-
ited. In addition to measures designed
to secure voluntary terminations of
violations of this paragraph the head of
the facility or designee may cause the
issuance of orders for persons who are
creating a disturbance to depart the
property. Failure to leave the premises
when so ordered constitutes a further
disturbance within the meaning of this
rule, and the offender is subject to ar-
rest and removal from the premises.

(6) Gambling. Participating in games
for money or for tangible or intangible
things, or the operating of gambling
devices, the conduct of a lottery or
pool, or the selling or purchasing of
numbers tickets, in or on property is
prohibited.

(7) Alcoholic beverages and narcotics.
Operating a motor vehicle on property
by a person under the influence of alco-
holic beverages, narcotic drugs,
hallucinogens, marijuana, barbitu-
rates, or amphetamines is prohibited.
Entering property under the influence
of any narcotic drug, hallucinogen,
marijuana, barbiturate, amphetamine,
or alcoholic beverage (unless pre-
scribed by a physician) is prohibited.
The use on property of any narcotic
drug, hallucinogen, marijuana, barbitu-
rate, or amphetamine (unless pre-
scribed by a physician) is prohibited.
The introduction or possession of alco-
holic beverages or any narcotic drug,
hallucinogen, marijuana, barbiturate,
and amphetamine on property is pro-
hibited, except for liquor or drugs pre-
scribed for use by medical authority
for medical purposes. Provided such
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possession is consistent with the laws
of the State in which the facility is lo-
cated, liquor may be used and main-
tained in quarters assigned to employ-
ees as their normal abode, and away
from the abode with the written con-
sent of the head of the facility which
specifies a special occasion for use and
limits the area and period for the au-
thorized use.

(8) Soliciting, vending, and debt collec-
tion. Soliciting alms and contributions,
commercial soliciting and vending of
all kinds, displaying or distributing
commercial advertising, or collecting
private debts in or on property is pro-
hibited. This rule does not apply to (i)
national or local drives for funds for
welfare, health, or other purposes as
authorized under Executive Order
12353, Charitable Fund Raising (March
23, 1982), as amended by Executive
Order 12404 (February 10, 1983), and reg-
ulations issued by the Office of Per-
sonnel Management implementing
these Executive Orders; (ii) concessions
or personal notices posted by employ-
ees on authorized bulletin boards; and
(iii) solicitation of labor organization
membership or dues under 5 U.S.C.
chapter 71.

(9) Distribution of handbills. The dis-
tributing of materials such as pam-
phlets, handbills, and/or flyers, and the
displaying of placards or posting of ma-
terials on bulletin boards or elsewhere
on property is prohibited, except as au-
thorized by the head of the facility or
designee or when such distributions or
displays are conducted as part of au-
thorized Government activities.

(10) Photographs for news, advertising,
or commercial purposes. Photographs for
advertising or commercial purposes
may be taken only with the written
consent of the head of the facility or
designee. Photographs for news pur-
poses may be taken at entrances, lob-
bies, foyers, or in other places des-
ignated by the head of the facility or
designee.

(11) Dogs and other animals. Dogs and
other animals, except seeing-eye dogs,
shall not be brought upon property ex-
cept as authorized by the head of the
facility or designee.

(12) Vehicular and pedestrian traffic.
Drivers of all vehicles in or on property
shall drive in a careful and safe manner
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at all times and shall comply with the
signals and directions of police and all
posted traffic signs. The blocking of
entrances, driveways, walks, loading
platforms, or fire hydrants in or on
property is prohibited; parking in un-
authorized locations or in locations re-
served for other persons or contrary to
the direction of posted signs is prohib-
ited. Creating excessive noise on hos-
pital or cemetery premises by muffler
cut out, the excessive use of a horn, or
other means is prohibited. Operation of
a vehicle in a reckless or unsafe man-
ner, drag racing, bumping, overriding
curbs, or leaving the roadway is pro-
hibited.

(13) Weapons and explosives. No person
while on property shall carry firearms,
other dangerous or deadly weapons, or
explosives, either openly or concealed,
except for official purposes.

(14) Demonstrations. (i) All visitors are
expected to observe proper standards of
decorum and decency while on VA
property. Toward this end, any service,
ceremony, or demonstration, except as
authorized by the head of the facility
or designee, is prohibited. Jogging, bi-
cycling, sledding and other forms of
physical recreation on cemetery
grounds is prohibited.

(ii) For the purpose of the prohibition
expressed in this paragraph, unauthor-
ized demonstrations or services shall
be defined as, but not limited to, pick-
eting, or similar conduct on VA prop-
erty; any oration or similar conduct to
assembled groups of people, unless the
oration is part of an authorized service;
the display of any placards, banners, or
foreign flags on VA property unless ap-
proved by the head of the facility or
designee; disorderly conduct such as
fighting, threatening, violent, or tu-
multuous behavior, unreasonable noise
or coarse utterance, gesture or display
or the use of abusive language to any
person present; and partisan activities,
i.e., those involving commentary or ac-
tions in support of, or in opposition to,
or attempting to influence, any current
policy of the Government of the United
States, or any private group, associa-
tion, or enterprise.

(15) Key security. The head of the fa-
cility of designee, will determine which
employees, by virtue of their duties,
shall have access to keys or barrier-
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card keys which operate locks to rooms
or areas on the property. The unau-
thorized possession, manufacture, and/
or use of such keys or barrier cards is
prohibited. The surreptitious opening
or attempted opening of locks or card-
operated barrier mechanisms is prohib-
ited.

(16) Sexual misconduct. Any act of sex-
ual gratification on VA property in-
volving two or more persons, who do
not reside in quarters on the property,
is prohibited. Acts of prostitution or
solicitation for acts of prostitution on
VA property is prohibited. For the pur-
poses of this paragraph, an act of pros-
titution is defined as the performance
or the offer or agreement to perform
any sexual act for money or payment.

(b) Schedule of offenses and penalties.
Conduct in violation of the rules and
regulations set forth in paragraph (a)
of this section subjects an offender to
arrest and removal from the premises.
Whomever shall be found guilty of vio-
lating these rules and regulations
while on any property under the charge
and control of VA is subject to a fine as
stated in the schedule set forth herein
or, if appropriate, the payment of fixed
sum in lieu of appearance (forfeiture of
collateral) as may be provided for in
rules of the United States District
Court. Violations included in the
schedule of offenses and penalties may
also subject an offender to a term of
imprisonment of not more than six
months, as may be determined appro-
priate by a magistrate or judge of the
United States District Court:

(1) Improper disposal of rubbish on
property, $200.

(2) Spitting on property, $25.

(3) Throwing of articles from a build-
ing or the unauthorized climbing upon
any part of a building, $50.

(4) Willful destruction, damage, or re-
moval of Government property without
authorization, $500.

(5) Defacement, destruction, mutila-
tion or injury to, or removal, or dis-
turbance of, gravemarker or headstone,
$500.

(6) Failure to comply with signs of a
directive and restrictive nature posted
for safety purposes, $50.

(7) Tampering with, removal, mar-
ring, or destruction of posted signs,
$150.
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(8) Entry into areas posted as closed
to the public or others (trespass), $50.

(9) Unauthorized demonstration or
service in a national cemetery or on
other VA property, $250.

(10) Creating a disturbance during a
burial ceremony, $250.

(11) Disorderly conduct which creates
loud, boisterous, and unusual noise, or
which obstructs the normal use of en-
trances, exits, foyers, offices, corridors,
elevators, and stairways or which tends
to impede or prevent the normal oper-
ation of a service or operation of the
facility, $250.

(12) Failure to depart premises by un-
authorized persons, $50.

(13) Unauthorized loitering, sleeping
or assembly on property, $50.

(14) Gambling-participating in games
of chance for monetary gain or per-
sonal property; the operation of gam-
bling devices, a pool or lottery; or the
taking or giving of bets, $200.

(15) Operation of a vehicle under the
influence of alcoholic beverages or non-
prescribed narcotic drugs,
hallucinogens, marijuana, barbitu-
rates, or amphetamines, $500.

(16) Entering premises under the in-
fluence of alcoholic beverages or nar-
cotic drugs, hallucinogens, marijuana,
barbiturates or amphetamines, $200.

(17) Unauthorized use on property of
alcoholic beverages or narcotic drugs,
hallucinogens, marijuana, barbitu-
rates, or amphetamines, $300.

(18) Unauthorized introduction on VA
controlled property of alcoholic bev-
erages or narcotic drugs,
hallucinogens, marijuana, barbitu-
rates, or amphetamines or the unau-
thorized giving of same to a patient or
beneficiary, $500.

(19) Unauthorized solicitation of alms
and contributions on premises, $50.

(20) Commercial soliciting or vend-
ing, or the collection of private debts
on property, $50.

(21) Distribution of pamphlets, hand-
bills, and flyers, $25.

(22) Display of placards or posting of
material on property, $25.

(23) Unauthorized photography on
premises, $50.

(24) Failure to comply with traffic di-
rections of VA police, $25.
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(25) Parking in spaces posted as re-
served for physically disabled persons,
$50.

(26) Parking in no-parking areas,
lanes, or crosswalks so posted or
marked by yellow borders or yellow
stripes, $25.

(27) Parking in emergency vehicle
spaces, areas and lanes bordered in red
or posted as EMERGENCY VEHICLES
ONLY or FIRE LANE, or parking with-
in 15 feet of a fire hydrant, $50.

(28) Parking within an intersection
or blocking a posted vehicle entrance
or posted exit lane, $25.

(29) Parking in spaces posted as re-
served or in excess of a posted time
limit, $15.

(30) Failing to come to a complete
stop at a STOP sign, $25.

(31) Failing to yield to a pedestrian
in a marked and posted crosswalk, $25.

(32) Driving in the wrong direction on
a posted one-way street, $25.

(33) Operation of a vehicle in a reck-
less or unsafe manner, too fast for con-
ditions, drag racing, overriding curbs,
or leaving the roadway, $100.

(34) Exceeding posted speed limits:

(i) By up to 10 mph, $25.

(ii) By up to 20 mph, $50.

(iii) By over 20 mph, $100.

(35) Creating excessive noise in a hos-
pital or cemetery zone by muffler cut
out, excessive use of a horn, or other
means, $50.

(36) Failure to yield right of way to
other vehicles, $50.

(37) Possession of firearms, carried ei-
ther openly or concealed, whether load-
ed or unloaded (except by Federal or
State law enforcement officers on offi-
cial business, $500.

(38) Introduction or possession of ex-
plosives, or explosive devices which fire
a projectile, ammunition, or combusti-
bles, $500.

(39) Possession of knives which ex-
ceed a blade length of 3 inches; switch-
blade knives; any of the variety of
hatchets, clubs and hand-held weapons;
or brass knuckles, $300.

(40) The unauthorized possession of
any of the variety of incapacitating
liquid or gas-emitting weapons, $200.

(41) Unauthorized possession, manu-
facture, or use of keys or barrier card-
type keys to rooms or areas on the
property, $200.
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(42) The surreptitious opening, or at-
tempted opening, of locks or card-oper-
ated barrier mechanisms on property,
$500.

(43) Soliciting for, or the act of, pros-
titution, $250.

(44) Any unlawful sexual activity,
$250.

(45) Jogging, bicycling, sledding or
any recreational physical activity con-
ducted on cemetery grounds, $50.

(c) Enforcement procedures. (1) VA ad-
ministration directors will issue poli-
cies and operating procedures gov-
erning the proper exercise of arrest and
other law enforcement actions, and
limiting the carrying and use of weap-
ons by VA police officers. VA police of-
ficers found qualified under respective
VA administration directives and duly
appointed heads of facilities for the
purposes of 38 U.S.C. 902(b)(1), will en-
force these rules and regulations and
other Federal laws on VA property in
accordance with the policies and oper-
ating procedures issued by respective
VA administration directors and under
the direction of the head of the facil-
ity.

(2) VA administration directors will
prescribe training for VA police offi-
cers of the scope and duration nec-
essary to assure the proper exercise of
the law enforcement and arrest author-
ity vested in them and to assure their
abilities in the safe handling of situa-
tions involving patients and the public
in general. VA police officers will suc-
cessfully complete prescribed training
in law enforcement procedures and the
safe handling of patients as a condition
of their retention of statutory law en-
forcement and arrest authority.

(3) Nothing contained in the rules
and regulations set forth in paragraph
(a) of this section shall be construed to
abrogate any other Federal laws or reg-
ulations, including assimilated offenses
under 18 U.S.C. 13, or any State or local
laws and regulations applicable to the
area in which the property is situated.

(Authority: 38 U.S.C. 901)
[50 FR 29226, July 18, 1985]
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PARKING FEES AT VA MEDICAL
FACILITIES

§1.300 Purpose.

Sections 1.300 through 1.303 prescribe
policies and procedures for establishing
parking fees for the use of Department
of Veterans Affairs controlled parking
spaces at VA medical facilities.

(Authority: 38 U.S.C. 501, 8109)
[63 FR 25490, July 7, 1988]

§1.301 Definitions.

As used in §§1.300 through 1.303 of
this title:

(a) Secretary means the Secretary of
Veterans Affairs.

(b) Eligible person means any indi-
vidual to whom the Secretary is au-
thorized to furnish medical examina-
tion or treatment.

(c) Garage means a structure or part
of a structure in which vehicles may be
parked.

(d) Medical facility means any facility
or part thereof which is under the ju-
risdiction of the Secretary for the pro-
vision of health-care services, includ-
ing any necessary buildings and struc-
tures, garage or parking facility.

(e) Parking facilities includes all sur-
face and garage parking spaces at a VA
medical facility.

(f) Volunteer worker means an indi-
vidual who performs services, without
compensation, under the auspices of
VA Voluntary Service (VAVS) at a VA
medical facility, for the benefit of vet-
erans receiving care at that medical fa-
cility.

(Authority: 38 U.S.C. 8109)
[63 FR 25490, July 7, 1988]

§1.302 Applicability and scope.

(a) The provisions of §§1.300 through
1.303 apply to VA medical facility park-
ing facilities in the United States, its
territories and possessions, and the
Commonwealth of Puerto Rico, and to
such parking facilities for the use of
VA medical facilities jointly shared by
VA and another Federal agency when
the facility is operated by the VA. Sec-
tions 1.300 through 1.303 apply to all
users of those parking facilities. Fees
shall be assessed and collected at med-
ical facilities where parking garages
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are constructed, acquired, or altered at
a cost exceeding $500,000 (or, in the case
of acquisition by lease, $100,000 per
year). The Secretary, in the exercise of
official discretion, may also determine
that parking fees shall be charged at
any other VA medical facility.

(b) All fees established shall be rea-
sonable under the circumstances and
shall cover all parking facilities used
in connection with such VA medical fa-
cility.

(Authority: 38 U.S.C. 8109)
[63 FR 25490, July 7, 1988]

§1.303 Policy.

(a) General. Parking spaces at VA
medical facilities shall only be pro-
vided under the following conditions:

(1) VA and its employees shall not be
liable for any damages to vehicles (or
their contents) parked in VA parking
facilities, unless such damages are di-
rectly caused by such employees acting
in the course of their VA employment.

(2) Parking facilities at VA medical
facilities shall only be made available
at each medical facility for such peri-
ods and under such terms as prescribed
by the facility director, consistent
with §§1.300 through 1.303.

(3) VA will limit parking facilities at
VA medical facilities to the minimum
necessary, and administer those park-
ing facilities in full compliance with
ridesharing regulations and Federal
laws.

(b) Fees. (1) As provided in §1.302, VA
will assess VA employees, contractor
employees, tenant employees, visitors,
and other individuals having business
at a VA medical facility where VA
parking facilities are available, a park-
ing fee for the use of that parking facil-
ity. All parking fees shall be set at a
rate which shall be equivalent to one-
half of the appropriate fair rental value
(i.e., monthly, weekly, daily, hourly)
for the use of equivalent commercial
space in the vicinity of the medical fa-
cility, subject to the terms and condi-
tions stated in paragraph (a) of this
section. Fair rental value shall include
an allowance for the costs of manage-
ment of the parking facilities. The Sec-
retary will determine the fair market
rental value through use of generally
accepted appraisal techniques. If the
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appraisal establishes that there is no
comparable commercial rate because of
the absence of commercial parking fa-
cilities within a two-mile radius of the
medical facility, then the rate estab-
lished shall be not less than the lowest
rate charged for parking at the VA
medical facility with the lowest estab-
lished parking fees. Rates established
shall be reviewed biannually by the
Secretary to reflect any increase or de-
crease in value as determined by ap-
praisal updating.

(2) No parking fees shall be estab-
lished or collected for parking facili-
ties used by or for vehicles of the fol-
lowing:

(i) Volunteer workers in connection
with such workers performing services
for the benefit of veterans receiving
care at the medical facility;

(ii) A veteran or an eligible person in
connection with such veteran or eligi-
ble person receiving examination or
treatment;

(iii) An individual transporting a vet-
eran or eligible person seeking exam-
ination or treatment; and

(iv) Federal Government employees
using Government owned or leased or
private vehicles for official business.

(Authority: 38 U.S.C. 8109)
[63 FR 25490, July 7, 1988]

RELEASE OF INFORMATION FROM DE-
PARTMENT OF VETERANS AFFAIRS (VA)
RECORDS RELATING TO DRUG ABUSE,
ALCOHOLISM OR ALCOHOL ABUSE, IN-
FECTION WITH THE HUMAN IMMUNO-
DEFICIENCY VIRUS (HIV), OR SICKLE
CELL ANEMIA

NOTE: Sections 1.460 through 1.499 of this
part concern the confidentiality of informa-
tion relating to drug abuse, alcoholism or al-
cohol abuse, infection with the human im-
munodeficiency virus, or sickle cell anemia
in VA records and are applicable in combina-
tion with other regulations pertaining to the
release of information from VA records. Sec-
tions 1.500 through 1.527, Title 38, Code of
Federal Regulations, implement the provi-
sions of 38 U.S.C. §§5701 and 5702. Sections
1.550 through 1.559 implement the provisions
of 5 U.S.C. §552 (The Freedom of Information
Act). Sections 1.575 through 1.5684 implement
the provisions of 5 U.S.C. §552a (The Privacy
Act of 1974).

The provisions of §§1.460 through 1.499 of
this part pertain to any program or activity,
including education, treatment, rehabilita-
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tion or research, which relates to drug abuse,
alcoholism or alcohol abuse, infection with
the human immunodeficiency virus, or sick-
le cell anemia. The statutory authority for
the drug abuse provisions and alcoholism or
alcohol abuse provisions of §§1.460 through
1.499 is Sec. 111 of Pub. L. 94-581, the Vet-
erans Omnibus Health Care Act of 1976 (38
U.S.C. §§7331 through 7334), the authority for
the human immunodeficiency virus provi-
sions is Sec. 121 of Pub. L. 100-322, the Vet-
erans’ Benefits and Services Act of 1988 (38
U.S.C. §7332); the authority for the sickle
cell anemia provisions is Sec. 109 of Pub. L.
93-82, the Veterans Health Care Expansion
Act of 1973 (38 U.S.C. §§17561-1754).

AUTHORITY: 38 U.S.C. 1751-1754 and 7331-
7334.

SOURCE: 60 FR 63929, Dec. 13, 1995, unless
otherwise noted.

§1.460 Definitions.

For purposes of §§1.460 through 1.499
of this part, the following definitions
apply:

Agreement. The term ‘‘agreement”
means a document that a VA health
care facility develops in collaboration
with an Organ Procurement Organiza-
tion, eye bank or tissue bank with
written, detailed responsibilities and
obligations of the parties with regard
to identifying potential donors and fa-
cilitating the donation process.

Alcohol abuse. The term ‘‘alcohol
abuse” means the use of an alcoholic
beverage which impairs the physical,
mental, emotional, or social well-being
of the user.

Contractor. The term ‘‘contractor”
means a person who provides services
to VA such as data processing, dosage
preparation, laboratory analyses or
medical or other professional services.
Each contractor shall be required to
enter into a written agreement sub-
jecting such contractor to the provi-
sions of §§1.460 through 1.499 of this
part; 38 U.S.C. 5701 and 7332; and 5
U.S.C. 552a and 38 CFR 1.576(g).

Deceased. The term  ‘‘deceased”
means death established by either neu-
rological criteria (brain death) or
cardiopulmonary criteria (cardiac
death). Brain death is the irreversible
cessation of all brain function. Cardiac
death is the irreversible cessation of
circulatory and respiratory function.
In both cases, ‘‘irreversible’” means



Department of Veterans Affairs

that function will not resume sponta-
neously and will not be restarted artifi-
cially.

Decision-making capacity. The term
‘“‘decision-making capacity’ has the
same meaning set forth in 38 CFR
17.32(a).

Diagnosis. The term ‘‘diagnosis”
means any reference to an individual’s
alcohol or drug abuse or to a condition
which is identified as having been
caused by that abuse or any reference
to sickle cell anemia or infection with
the human immunodeficiency virus
which is made for the purpose of treat-
ment or referral for treatment. A diag-
nosis prepared for the purpose of treat-
ment or referral for treatment but
which is not so used is covered by
§§1.460 through 1.499 of this part. These
regulations do not apply to a diagnosis
of drug overdose or alcohol intoxica-
tion which clearly shows that the indi-
vidual involved is not an alcohol or
drug abuser (e.g., involuntary ingestion
of alcohol or drugs or reaction to a pre-
scribed dosage of one or more drugs).

Disclose or disclosure. The term ‘‘dis-
close’ or ‘‘disclosure’ means a commu-
nication of patient identifying infor-
mation, the affirmative verification of
another person’s communication of pa-
tient identifying information, or the
communication of any information
from the record of a patient who has
been identified.

Drug abuse. The term ‘‘drug abuse”
means the use of a psychoactive sub-
stance for other than medicinal pur-
poses which impairs the physical, men-
tal, emotional, or social well-being of
the user.

Eye bank and tissue bank. The term
‘“‘eye bank and tissue bank” means an
“‘establishment” as defined in 21 CFR
1271.3, pursuant to section 361 of the
Public Health Service Act (42 U.S.C.
264) that has a valid, current registra-
tion with the Federal Food and Drug

Administration (FDA) as required
under 21 CFR part 1271.
Individual. The term ‘‘individual”

means a veteran, as defined in 38 U.S.C.
101(2), or a dependent of a veteran, as
defined in 38 U.S.C. 101(3) and (4)(A).
Infection with the human immuno-
deficiency virus (HIV). The term ‘‘infec-
tion with the human immunodeficiency
virus (HIV)”’ means the presence of lab-
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oratory evidence for human immuno-
deficiency virus infection. For the pur-
poses of §§1.460 through 1.499 of this
part, the term includes the testing of
an individual for the presence of the
virus or antibodies to the virus and in-
formation related to such testing (in-
cluding tests with negative results).

Informant. The term ‘‘informant”
means an individual who is a patient or
employee or who becomes a patient or
employee at the request of a law en-
forcement agency or official and who
at the request of a law enforcement
agency or official observes one or more
patients or employees for the purpose
of reporting the information obtained
to the law enforcement agency or offi-
cial.

Near death. The term ‘‘near death”
means that in the clinical judgment of
the patient’s health care provider
based on defined clinical triggers, the
patient’s death is imminent.

Organ Procurement Organization. The
term ‘‘Organ Procurement Organiza-
tion” (OPO) means an organization
that performs or coordinates the pro-
curement, preservation, and transpor-
tation of organs and maintains a sys-
tem of locating prospective recipients
for available organs.

Patient. The term ‘‘patient’” means
any individual or subject who has ap-
plied for or been given a diagnosis or
treatment for drug abuse, alcoholism
or alcohol abuse, infection with the
human immunodeficiency virus, or
sickle cell anemia and includes any in-
dividual who, after arrest on a criminal
charge, is interviewed and/or tested in
connection with drug abuse, alcoholism
or alcohol abuse, infection with the
human immunodeficiency virus, or
sickle cell anemia in order to deter-
mine that individual’s eligibility to
participate in a treatment or rehabili-
tation program. The term patient in-
cludes an individual who has been diag-
nosed or treated for alcoholism, drug
abuse, HIV infection, or sickle cell ane-
mia for purposes of participation in a
VA program or activity relating to
those four conditions, including a pro-
gram or activity consisting of treat-
ment, rehabilitation, education, train-
ing, evaluation, or research. The term
“patient” for the purpose of infection
with the human immunodeficiency
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virus or sickle cell anemia, includes
one tested for the disease.

Patient identifying information. The
term ‘‘patient identifying informa-
tion”” means the name, address, social
security number, fingerprints, photo-
graph, or similar information by which
the identity of a patient can be deter-
mined with reasonable accuracy and
speed either directly or by reference to
other publicly available information.
The term does not include a number as-
signed to a patient by a treatment pro-
gram, if that number does not consist
of, or contain numbers (such as social
security, or driver’s license number)
which could be used to identify a pa-
tient with reasonable accuracy and
speed from sources external to the
treatment program.

Person. The term ‘‘person’ means an
individual, partnership, corporation,
Federal, State or local government
agency, or any other legal entity.

Practitioner. The term ‘‘practitioner”
has the same meaning set forth in 38
CFR 17.32(a).

Procurement organization. The term
“procurement organization’ means an
organ procurement organization, eye
bank, and/or tissue bank as defined in
this section.

Records. The term ‘‘records’ means
any information received, obtained or
maintained, whether recorded or not,
by an employee or contractor of VA,
for the purpose of seeking or per-
forming VA program or activity func-
tions relating to drug abuse, alco-
holism, tests for or infection with the
human immunodeficiency virus, or
sickle cell anemia regarding an identi-
fiable patient. A program or activity
function relating to drug abuse, alco-
holism, infection with the human im-
munodeficiency virus, or sickle cell
anemia includes evaluation, treatment,
education, training, rehabilitation, re-
search, or referral for one of these con-
ditions. Sections 1.460 through 1.499 of
this part apply to a primary or other
diagnosis, or other information which
identifies, or could reasonably be ex-
pected to identify, a patient as having
a drug or alcohol abuse condition, in-
fection with the human immuno-
deficiency virus, or sickle cell anemia
(e.g., alcoholic psychosis, drug depend-
ence), but only if such diagnosis or in-
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formation is received, obtained or
maintained for the purpose of seeking
or performing one of the above pro-
gram or activity functions. Sections
1.460 through 1.499 of this part do not
apply if such diagnosis or other infor-
mation is not received, obtained or
maintained for the purpose of seeking
or performing a function or activity re-
lating to drug abuse, alcoholism, infec-
tion with the human immunodeficiency
virus, or sickle cell anemia for the pa-
tient in question. Whenever such diag-
nosis or other information, not origi-
nally received or obtained for the pur-
pose of obtaining or providing one of
the above program or activity func-
tions, is subsequently used in connec-
tion with such program or activity
functions, those original entries be-
come a ‘‘record” and §§1.460 through
1.499 of this part thereafter apply to
those entries. Segregability: these reg-
ulations do not apply to records or in-
formation contained therein, the dis-
closure of which (the circumstances
surrounding the disclosure having been
considered) could not reasonably be ex-
pected to disclose the fact that a pa-
tient has been connected with a VA
program or activity function relating
to drug abuse, alcoholism, infection
with the human immunodeficiency
virus, or sickle cell anemia.

(1) The following are examples of in-
stances whereby records or information
related to alcoholism or drug abuse are
covered by the provisions of §§1.460
through 1.499 of this part:

(i) A patient with alcoholic delirium
tremens is admitted for detoxification.
The patient is offered treatment in a
VA alcohol rehabilitation program
which he declines.

(ii) A patient who is diagnosed as a
drug abuser applies for and is provided
VA drug rehabilitation treatment.

(iii) While undergoing treatment for
an unrelated medical condition, a pa-
tient discusses with the physician his
use and abuse of alcohol. The physician
offers VA alcohol rehabilitation treat-
ment which is declined by the patient.

(2) The following are examples of in-
stances whereby records or information
related to alcoholism or drug abuse are
not covered by the provisions of §§1.460
through 1.499 of this part:
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(i) A patient with alcoholic delirium
tremens is admitted for detoxification,
treated and released with no coun-
seling or treatment for the underlying
condition of alcoholism.

(ii) While undergoing treatment for
an unrelated medical condition, a pa-
tient informs the physician of a history
of drug abuse fifteen years earlier with
no ingestion of drugs since. The history
and diagnosis of drug abuse is docu-
mented in the hospital summary and
no treatment is sought by the patient
or offered or provided by VA during the
current period of treatment.

(iii) While undergoing treatment for
injuries sustained in an accident, a pa-
tient’s medical record is documented
to support the judgment of the physi-
cian to prescribe certain alternate
medications in order to avoid possible
drug interactions in view of the pa-
tient’s enrollment and treatment in a
non-VA methadone maintenance pro-
gram. The patient states that contin-
ued treatment and follow-up will be ob-
tained from private physicians and VA
treatment for the drug abuse is not
sought by the patient nor provided or
offered by the staff.

(iv) A patient is admitted to the
emergency room suffering from a pos-
sible drug overdose. The patient is
treated and released; a history and di-
agnosis of drug abuse may be docu-
mented in the hospital summary. The
patient is not offered treatment for the
underlying conditions of drug abuse,
nor is treatment sought by the patient
for that condition.

Surrogate. The term ‘‘surrogate’ has
the same meaning set forth in 38 CFR
17.32(a).

Third party payer. The term ‘‘third
party payer’’ means a person who pays,
or agrees to pay, for diagnosis or treat-
ment furnished to a patient on the
basis of a contractual relationship with
the patient or a member of his or her
family or on the basis of the patient’s
eligibility for Federal, State, or local
governmental benefits.

Treatment. The term ‘‘treatment”
means the management and care of a
patient for drug abuse, alcoholism or
alcohol abuse, infection with the
human immunodeficiency virus, or
sickle cell anemia, or a condition
which is identified as having been
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caused by one or more of these condi-
tions, in order to reduce or eliminate
the adverse effects upon the patient.
The term includes testing for the
human immunodeficiency virus or
sickle cell anemia.

Undercover agent. The term ‘‘under-
cover agent” means an officer of any
Federal, State, or local law enforce-
ment agency who becomes a patient or
employee for the purpose of inves-
tigating a suspected violation of law or
who pursues that purpose after becom-
ing a patient or becoming employed for
other purposes.

VHA health care facilty. The term
“VHA health care facility” means a
VA medical center, VA emergency
room, VA nursing home or other facil-
ity as defined in 38 U.S.C. 1701(3).

(Authority: 38 U.S.C. 7332, 7334)

[60 FR 63929, Dec. 13, 1995, as amended at 72
FR 48241, Aug. 23, 2007; 73 FR 65260, Nov. 3,
2008; 76 FR 6696, Feb. 8, 2011]

§1.461 Applicability.

(a) General—(1) Restrictions on disclo-
sure. The restrictions on disclosure in
these regulations apply to any infor-
mation whether or not recorded, which:

(i) Would identify a patient as an al-
cohol or drug abuser, an individual
tested for or infected with the human
immunodeficiency virus (HIV), here-
after referred to as HIV, or an indi-
vidual with sickle cell anemia, either
directly, by reference to other publicly
available information, or through
verification of such an identification
by another person; and

(ii) Is provided or obtained for the
purpose of treating alcohol or drug
abuse, infection with the HIV, or sickle
cell anemia, making a diagnosis for
that treatment, or making a referral
for that treatment as well as for edu-
cation, training, evaluation, rehabili-
tation and research program or activ-
ity purposes.

(2) Restriction on use. The restriction
on use of information to initiate or
substantiate any criminal charges
against a patient or to conduct any
criminal investigation of a patient ap-
plies to any information, whether or
not recorded, which is maintained for
the purpose of treating drug abuse, al-
coholism or alcohol abuse, infection
with the HIV, or sickle cell anemia,
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making a diagnosis for that treatment,
or making a referral for that treatment
as well as for education, training, eval-
uation, rehabilitation, and research
program or activity purposes.

(b) Period covered as affecting applica-
bility. The provisions of §§1.460 through
1.499 of this part apply to records of
identity, diagnosis, prognosis, or treat-
ment pertaining to any given indi-
vidual maintained over any period of
time which, irrespective of when it be-
gins, does not end before March 21,
1972, in the case of diagnosis or treat-
ment for drug abuse; or before May 14,
1974, in the case of diagnosis or treat-
ment for alcoholism or alcohol abuse;
or before September 1, 1973, in the case
of testing, diagnosis or treatment of
sickle cell anemia; or before May 20,
1988, in the case of testing, diagnosis or
treatment for an infection with the
HIV.

(c) Exceptions—(1) Department of Vet-
erans Affairs and Armed Forces. The re-
strictions on disclosure in §§1.460
through 1.499 of this part do not apply
to communications of information be-
tween or among those components of
VA who have a need for the informa-
tion in connection with their duties in
the provision of health care, adjudica-
tion of benefits, or in carrying out ad-
ministrative responsibilities related to
those functions, including personnel of
the Office of the Inspector General who
are conducting audits, evaluations,
healthcare inspections, or non-patient
investigations, or between such compo-
nents and the Armed Forces, of infor-
mation pertaining to a person relating
to a period when such person is or was
subject to the Uniform Code of Mili-
tary Justice. Information obtained by
VA components under these cir-
cumstances may be disclosed outside of
VA to prosecute or investigate a non-
patient only in accordance with §1.495
of this part. Similarly, the restrictions
on disclosure in §§1.460 through 1.499 of
this part do not apply to communica-
tions of information to the Department
of Justice or U.S. Attorneys who are
providing support in civil litigation or
possible litigation involving VA.

(2) Contractor. The restrictions on dis-
closure in §§1.460 through 1.499 of this
part do not apply to communications
between VA and a contractor of infor-
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mation needed by the contractor to
provide his or her services.

(3) Crimes on VA premises or against
VA personnel. The restrictions on dis-
closure and use in §§1.460 through 1.499
of this part do not apply to commu-
nications from VA personnel to law en-
forcement officers which:

(i) Are directly related to a patient’s
commission of a crime on the premises
of the facility or against personnel of
VA or to a threat to commit such a
crime; and

(ii) Are limited to the circumstances
of the incident, including the patient
status of the individual committing or
threatening to commit the crime, that
individual’s name and address to the
extent authorized by 38 TU.S.C.
5701(f)(2), and that individual’s last
known whereabouts.

(4) Undercover agents and informants.
(i) Except as specifically authorized by
a court order granted under §1.495 of
this part, VA may not knowingly em-
ploy, or admit as a patient, any under-
cover agent or informant in any VA
drug abuse, alcoholism or alcohol
abuse, HIV infection, or sickle cell ane-
mia treatment program.

(ii) No information obtained by an
undercover agent or informant, wheth-
er or not that undercover agent or in-
formant is placed in a VA drug abuse,
alcoholism or alcohol abuse, HIV infec-
tion, or sickle cell anemia treatment
program pursuant to an authorizing
court order, may be used to criminally
investigate or prosecute any patient
unless authorized pursuant to the pro-
visions of §1.494 of this part.

(iii) The enrollment of an undercover
agent or informant in a treatment unit
shall not be deemed a violation of this
section if the enrollment is solely for
the purpose of enabling the individual
to obtain treatment for drug or alcohol
abuse, HIV infection, or sickle cell ane-
mia.

(d) Applicability to recipients of infor-
mation—(1) Restriction on use of informa-
tion. In the absence of a proper §1.494
court order, the restriction on the use
of any information subject to §§1.460
through 1.499 of this part to initiate or
substantiate any criminal charges
against a patient or to conduct any
criminal investigation of a patient ap-
plies to any person who obtains that
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information from VA, regardless of the
status of the person obtaining the in-
formation or of whether the informa-
tion was obtained in accordance with
§§1.460 through 1.499 of this part. This
restriction on use bars, among other
things, the introduction of that infor-
mation as evidence in a criminal pro-
ceeding and any other use of the infor-
mation to investigate or prosecute a
patient with respect to a suspected
crime. Information obtained by under-
cover agents or informants (see para-
graph (c) of this section) or through pa-
tient access (see §1.469 of this part) is
subject to the restriction on use.

(2) Restrictions on disclosures—third-
party payers and others. The restric-
tions on disclosure in §§1.460 through
1.499 of this part apply to third-party
payers and persons who, pursuant to a
consent, receive patient records di-
rectly from VA and who are notified of
the restrictions on redisclosure of the
records in accordance with §1.476 of
this part.

(Authority: 38 U.S.C. 7332(e) and 7334)

§1.462 Confidentiality restrictions.

(a) General. The patient records to
which §§1.460 through 1.499 of this part
apply may be disclosed or used only as
permitted by these regulations and
may not otherwise be disclosed or used
in any civil, criminal, administrative,
or legislative proceedings conducted by
any Federal, State, or local authority.
Any disclosure made under these regu-
lations must be limited to that infor-
mation which is necessary to carry out
the purpose of the disclosure.

(b) Unconditional compliance required.
The restrictions on disclosure and use
in §§1.460 through 1.499 of this part
apply whether the person seeking the
information already has it, has other
means of obtaining it, is a law enforce-
ment or other official, has obtained a
subpoena, or asserts any other jus-
tification for a disclosure or use which
is not permitted by §§1.460 through
1.499 of this part. These provisions do
not prohibit VA from acting accord-
ingly when there is no disclosure of in-
formation.

(c) Acknowledging the presence of pa-
tients: responding to requests. (1) The
presence of an identified patient in a
VA facility for the treatment or other
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VA program activity relating to drug
abuse, alcoholism or alcohol abuse, in-
fection with the HIV, or sickle cell ane-
mia may be acknowledged only if the
patient’s written consent is obtained in
accordance with §1.475 of this part or if
an authorizing court order is entered in
accordance with §§1.490 through 1.499 of
this part. Acknowledgment of the pres-
ence of an identified patient in a facil-
ity is permitted if the acknowledgment
does not reveal that the patient is
being treated for or is otherwise in-
volved in a VA program or activity
concerning drug abuse, alcoholism or
alcohol abuse, infection with the HIV,
or sickle cell anemia.

(2) Any answer to a request for a dis-
closure of patient records which is not
permissible under §§1.460 through 1.499
of this part must be made in a way that
will not affirmatively reveal that an
identified individual has been, or is
being diagnosed or treated for drug
abuse, alcoholism or alcohol abuse, in-
fection with the HIV, or sickle cell ane-
mia. These regulations do not restrict
a disclosure that an identified indi-
vidual is not and never has been a pa-
tient.

(Authority: 38 U.S.C. 7334)

§1.463 Criminal penalty for violations.

Under 38 U.S.C. 7332(g), any person
who violates any provision of this stat-
ute or §§1.460 through 1.499 of this part
shall be fined not more than $5,000 in
the case of a first offense, and not more
than $20,000 for a subsequent offense.

(Authority: 38 U.S.C. 7332(g))

§1.464 Minor patients.

(a) Definition of minor. As used in
§§1.460 through 1.499 of this part the
term ‘“‘minor’” means a person who has
not attained the age of majority speci-
fied in the applicable State law, or if
no age of majority is specified in the
applicable State law, the age of eight-
een years.

(b) State law mnot requiring parental
consent to treatment. If a minor patient
acting alone has the legal capacity
under the applicable State law to apply
for and obtain treatment for drug
abuse, alcoholism or alcohol abuse, in-
fection with the HIV, or sickle cell ane-
mia, any written consent for disclosure
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authorized under §1.475 of this part
may be given only by the minor pa-
tient. This restriction includes, but is
not limited to, any disclosure of pa-
tient identifying information to the
parent or guardian of a minor patient
for the purpose of obtaining financial
reimbursement. Sections 1.460 through
1.499 of this part do not prohibit a VA
facility from refusing to provide non-
emergent treatment to an otherwise
ineligible minor patient until the
minor patient consents to the disclo-
sure necessary to obtain reimburse-
ment for services from a third party
payer.

(c) State law requiring parental consent
to treatment. (1) Where State law re-
quires consent of a parent, guardian, or
other person for a minor to obtain
treatment for drug abuse, alcoholism
or alcohol abuse, infection with the
HIV, or sickle cell anemia, any written
consent for disclosure authorized under
§1.475 of this part must be given by
both the minor and his or her parent,
guardian, or other person authorized
under State law to act in the minor’s
behalf.

(2) Where State law requires parental
consent to treatment, the fact of a mi-
nor’s application for treatment may be
communicated to the minor’s parent,
guardian, or other person authorized
under State law to act in the minor’s
behalf only if:

(i) The minor has given written con-
sent to the disclosure in accordance
with §1.475 of this part; or

(ii) The minor lacks the capacity to
make a rational choice regarding such
consent as judged by the appropriate
VA facility director under paragraph
(d) of this section.

(d) Minor applicant for service lacks ca-
pacity for rational choice. Facts relevant
to reducing a threat to the life or phys-
ical well being of the applicant or any
other individual may be disclosed to
the parent, guardian, or other person
authorized under State law to act in
the minor’s behalf if the appropriate
VA facility director judges that:

(1) A minor applicant for services
lacks capacity because of extreme
youth or mental or physical condition
to make a rational decision on whether
to consent to a disclosure under §1.475
of this part to his or her parent, guard-
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ian, or other person authorized under
State law to act in the minor’s behalf,
and

(2) The applicant’s situation poses a
substantial threat to the life or phys-
ical well-being of the applicant or any
other individual which may be reduced
by communicating relevant facts to
the minor’s parent, guardian, or other
person authorized under State law to
act in the minor’s behalf.

(Authority: 38 U.S.C. 7334)

§1.465 Incompetent and deceased pa-
tients.

(a) Incompetent patients other than mi-
nors. In the case of a patient who has
been adjudicated as lacking the capac-
ity, for any reason other than insuffi-
cient age, to manage his or her own af-
fairs, any consent which is required
under §§1.460 through 1.499 of this part
may be given by a court appointed
legal guardian.

(b) Deceased patients—(1) Vital statis-
tics. Sec. 1.460 through 1.499 of this part
do not restrict the disclosure of patient
identifying information relating to the
cause of death of a patient under laws
requiring the collection of death or
other vital statistics or permitting in-
quiry into the cause of death.

(2) Consent by personal representative.
Any other disclosure of information
identifying a deceased patient as being
treated for drug abuse, alcoholism or
alcohol abuse, infection with the HIV,
or sickle cell anemia is subject to
§§1.460 through 1.499 of this part. If a
written consent to the disclosure is re-
quired, the Under Secretary for Health
or designee may, upon the prior writ-
ten request of the next of kin, execu-
tor/executrix, administrator/adminis-
tratrix, or other personal representa-
tive of such deceased patient, disclose
the contents of such records, only if
the Under Secretary for Health or des-
ignee determines such disclosure is
necessary to obtain survivorship bene-
fits for the deceased patient’s survivor.
This would include not only VA bene-
fits, but also payments by the Social
Security Administration, Worker’s
Compensation Boards or Commissions,
or other Federal, State, or local gov-
ernment agencies, or nongovernment
entities, such as life insurance compa-
nies.
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(3) Information related to sickle cell
anemia. Information related to sickle
cell anemia may be released to a blood
relative of a deceased veteran for med-
ical follow-up or family planning pur-
poses.

(Authority: 38 U.S.C. 7332(b)(3))

§1.466 Security for records.

(a) Written records which are subject
to §§1.460 through 1.499 of this part
must be maintained in a secure room,
locked file cabinet, safe or other simi-
lar container when not in use. Access
to information stored in computers
will be limited to authorized VA em-
ployees who have a need for the infor-
mation in performing their duties.
These security precautions shall be
consistent with the Privacy Act of 1974
(5 U.S.C. bb2a).

(b) Bach VA facility shall adopt in
writing procedures related to the ac-
cess to and use of records which are
subject to §§1.460 through 1.499 of this
part.

(Authority: 38 U.S.C. 7334)

§1.467 Restrictions on the use of iden-
tification cards and public signs.

(a) No facility may require any pa-
tient to carry on their person while
away from the facility premises any
card or other object which would iden-
tify the patient as a participant in any
VA drug abuse, alcoholism or alcohol
abuse, HIV infection, or sickle cell ane-
mia treatment program. A facility may
require patients to use or carry cards
or other identification objects on the
premises of a facility. Patients may
not be required to wear clothing or col-
ored identification bracelets or display
objects openly to all facility staff or
others which would identify them as
being treated for drug or alcohol abuse,
HIV infection, or sickle cell anemia.

(b) Treatment locations should not
be identified by signs that would iden-
tify individuals entering or exiting
these locations as patients enrolled in
a drug or alcohol abuse, HIV infection,
or sickle cell anemia program or activ-
ity.

(Authority: 38 U.S.C. 7334)
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§1.468 Relationship to Federal stat-
utes protecting research subjects
against compulsory disclosure of
their identity.

(a) Research privilege description.
There may be concurrent coverage of
patient identifying information by the
provisions of §§1.460 through 1.499 of
this part and by administrative action
taken under Sec. 303(a) of the Public
Health Service Act (42 U.S.C. 241(d) and
the implementing regulations at 42
CFR Part 2a); or Sec. 502(c) of the Con-
trolled Substances Act (21 U.S.C. 872(c)
and the implementing regulations at 21
CFR 1316.21). These ‘‘research privi-
lege’ statutes confer on the Secretary
of Health and Human Services and on
the Attorney General, respectively, the
power to authorize researchers con-
ducting certain types of research to
withhold from all persons not con-
nected with the research the names
and other identifying information con-
cerning individuals who are the sub-
jects of the research.

(b) Effect of concurrent coverage. Sec-
tions 1.460 through 1.499 of this part re-
strict the disclosure and use of infor-
mation about patients, while adminis-
trative action taken under the research
privilege statutes and implementing
regulations protects a person engaged
in applicable research from being com-
pelled to disclose any identifying char-
acteristics of the individuals who are
the subjects of that research. The
issuance under §§1.490 through 1.499 of
this part of a court order authorizing a
disclosure of information about a pa-
tient does not affect an exercise of au-
thority under these research privilege
statutes. However, the research privi-
lege granted under 21 CFR 291.505(g) to
treatment programs using methadone
for maintenance treatment does not
protect from compulsory disclosure
any information which is permitted to
be disclosed under those regulations.
Thus, if a court order entered in ac-
cordance with §§1.490 through 1.499 of
this part authorizes a VA facility to
disclose certain information about its
patients, the facility may not invoke
the research privilege under 21 CFR
291.505(g) as a defense to a subpoena for
that information.

(Authority: 38 U.S.C. 7334)
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§1.469 Patient access and restrictions
on use.

(a) Patient access not prohibited. Sec-
tions 1.460 through 1.499 of this part do
not prohibit a facility from giving a pa-
tient access to his or her own records,
including the opportunity to inspect
and copy any records that VA main-
tains about the patient, subject to the
provisions of the Privacy Act (b U.S.C.
5562a(d)(1)) and 38 CFR 1.577. If the pa-
tient is accompanied, giving access to
the patient and the accompanying per-
son will require a written consent by
the patient which is provided in ac-
cordance with §1.475 of this part.

(b) Restrictions on use of information.
Information obtained by patient access
to patient record is subject to the re-
striction on use of this information to
initiate or substantiate any criminal
charges against the patient or to con-
duct any criminal investigation of the
patient as provided for under
§1.461(d)(1) of this part.

(Authority: 38 U.S.C. 7334)
§§1.470-1.474 [Reserved]
DISCLOSURES WITH PATIENT’S CONSENT

§1.475 Form of written consent.

(a) Required elements. A written con-
sent to a disclosure under §§1.460
through 1.499 of this part must include:

(1) The name of the facility per-
mitted to make the disclosure (such a
designation does not preclude the re-
lease of records from other VA health
care facilities unless a restriction is
stated on the consent).

(2) The name or title of the indi-
vidual or the name of the organization
to which disclosure is to be made.

(3) The name of the patient.

(4) The purpose of the disclosure.

(5) How much and what kind of infor-
mation is to be disclosed.

(6) The signature of the patient and,
when required for a patient who is a
minor, the signature of a person au-
thorized to give consent under §1.464 of
this part; or, when required for a pa-
tient who is incompetent or deceased,
the signature of a person authorized to
sign under §1.465 of this part in lieu of
the patient.

(7) The date on which the consent is
signed.
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(8) A statement that the consent is
subject to revocation at any time ex-
cept to the extent that the facility
which is to make the disclosure has al-
ready acted in reliance on it. Acting in
reliance includes the provision of
treatment services in reliance on a
valid consent to disclose information
to a third party payer.

(9) The date, event, or condition upon
which the consent will expire if not re-
voked before. This date, event, or con-
dition must ensure that the consent
will last no longer than reasonably
necessary to serve the purpose for
which it is given.

(b) Ezxpired, deficient, or false consent.
A disclosure may not be made on the
basis of a consent which:

(1) Has expired;

(2) On its face substantially fails to
conform to any of the requirements set
forth in paragraph (a) of this section;

(3) Is known to have been revoked; or

(4) Is known, or through a reasonable
effort could be known, by responsible
personnel of VA to be materially false.

(c) Notification of deficient consent.
Other than the patient, no person or
entity may be advised that a special
consent is required in order to disclose
information relating to an individual
participating in a drug abuse, alco-
holism or alcohol abuse, HIV, or sickle
cell anemia program or activity. Where
a person or entity presents VA with an
insufficient written consent for infor-
mation protected by 38 U.S.C. 7332, VA
must, in the process of obtaining a le-
gally sufficient consent, correspond
only with the patient whose records
are involved, or the legal guardian of
an incompetent patient or next of kin
of a deceased patient, and not with any
other person.

(d) It is not necessary to use any par-
ticular form to establish a consent re-
ferred to in paragraph (a) of this sec-
tion, however, VA Form 10-5345, titled
Request for and Consent to Release of
Medical Records Protected by 38 U.S.C.
7332, may be used for such purpose.

(Authority: 38 U.S.C. 7332(a)(2) and (b)(1))
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§1.476 Prohibition on redisclosure.

Each disclosure under §§1.460 through
1.499 of this part made with the pa-
tient’s written consent must be accom-
panied by a written statement similar
to the following:

This information has been disclosed to you
from records protected by Federal confiden-
tiality rules (38 CFR Part 1). The Federal
rules prohibit you from making any further
disclosure of this information unless further
disclosure is expressly permitted by the writ-
ten consent of the person to whom it per-
tains or as otherwise permitted by 38 CFR
Part 1. A general authorization for the re-
lease of medical or other information is NOT
sufficient for this purpose. The Federal rules
restrict any use of the information to crimi-
nally investigate or prosecute any alcohol or
drug abuse patient or patient with sickle cell
anemia or HIV infection.

(Authority: 38 U.S.C. 7334)

§1.477 Disclosures
written consent.

If a patient consents to a disclosure
of his or her records under §1.475 of this
part, a facility may disclose those
records in accordance with that con-
sent to any individual or organization
named in the consent, except that dis-
closures to central registries and in
connection with criminal justice refer-
rals must meet the requirements of
§§1.478 and 1.479 of this part, respec-
tively.

(Authority: 38 U.S.C. 7332(b)(1))

permitted with

§1.478 Disclosures to prevent multiple
enrollments in detoxification and
maintenance treatment programs;
not applicable to records relating to
sickle cell anemia or infection with
the human immunodeficiency virus.

(a) Definitions. For purposes of this
section:

(1) Central registry means an organiza-
tion which obtains from two or more
member programs patient identifying
information about individuals applying
for maintenance treatment or detoxi-
fication treatment for the purpose of
avoiding an individual’s concurrent en-
rollment in more than one program.

(2) Detoxification treatment means the
dispensing of a narcotic drug in de-
creasing doses to an individual in order
to reduce or eliminate adverse physio-
logical or psychological effects inci-
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dent to withdrawal from the sustained
use of a narcotic drug.

(3) Maintenance treatment means the
dispensing of a narcotic drug in the
treatment of an individual for depend-
ence upon heroin or other morphine-
like drugs.

(4) Member program means a non-VA
detoxification treatment or mainte-
nance treatment program which re-
ports patient identifying information
to a central registry and which is in
the same State as that central registry
or is not more than 125 miles from any
border of the State in which the cen-
tral registry is located.

(b) Restrictions on disclosure. VA may
disclose patient records to a central
registry which is located in the same
State or is not more than 1256 miles
from any border of the State or to any
non-VA detoxification or maintenance
treatment program not more than 200
miles away for the purpose of pre-
venting the multiple enrollment of a
patient only if:

(1) The disclosure is made when:

(i) The patient is accepted for treat-
ment;

(ii) The type or dosage of the drug is
changed; or

(iii) The treatment is interrupted, re-
sumed or terminated.

(2) The disclosure is limited to:

(i) Patient identifying information;

(i1) Type and dosage of the drug; and

(iii) Relevant dates.

(3) The disclosure is made with the
patient’s written consent meeting the
requirements of §1.475 of this part, ex-
cept that:

(i) The consent must list the name
and address of each central registry
and each known non-VA detoxification
or maintenance treatment program to
which a disclosure will be made; and

(ii) The consent may authorize a dis-
closure to any non-VA detoxification
or maintenance treatment program es-
tablished within 200 miles after the
consent is given without naming any
such program.

(c) Use of information limited to preven-
tion of multiple enrollments. A central
registry and any non-VA detoxification
or maintenance treatment program to
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which information is disclosed to pre-
vent multiple enrollments may not re-
disclose or use patient identifying in-
formation for any purpose other than
the prevention of multiple enrollments
unless authorized by a court order
under §§1.490 through 1.499 of this part.

(Authority: 38 U.S.C. 7334)

§1.479 Disclosures to elements of the
criminal justice system which have
referred patients.

(a) VA may disclose information
about a patient from records covered
by §§1.460 through 1.499 of this part to
those persons within the criminal jus-
tice system which have made partici-
pation in a VA treatment program a
condition of the disposition of any
criminal proceedings against the pa-
tient or of the patient’s parole or other
release from custody if:

(1) The disclosure is made only to
those individuals within the criminal
justice system who have a need for the
information in connection with their
duty to monitor the patient’s progress
(e.g., a prosecuting attorney who is
withholding charges against the pa-
tient, a court granting pretrial or
posttrial release, probation or parole
officers responsible for supervision of
the patient); and

(2) The patient has signed a written
consent as a condition of admission to
the treatment program meeting the re-
quirements of §1.475 of this part (ex-
cept paragraph (a)(8) which is incon-
sistent with the revocation provisions
of paragraph (c) of this section) and the
requirements of paragraphs (b) and (c)
of this section.

(b) Duration of consent. The written
consent must state the period during
which it remains in effect. This period
must be reasonable, taking into ac-
count:

(1) The anticipated length of the
treatment recognizing that revocation
of consent may not generally be ef-
fected while treatment is ongoing;

(2) The type of criminal proceeding
involved, the need for the information
in connection with the final disposition
of that proceeding, and when the final
disposition will occur; and

(3) Such other factors as the facility,
the patient, and the person(s) who will
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receive the disclosure consider perti-
nent.

(c) Revocation of consent. The written
consent must state that it is revocable
upon the passage of a specified amount
of time or the occurrence of a specified,
ascertainable event. The time or occur-
rence upon which consent becomes rev-
ocable may be no earlier than the indi-
vidual’s completion of the treatment
program and no later than the final
disposition of the conditional release
or other action in connection with
which consent was given.

(d) Restrictions on redisclosure and use.
A person who receives patient informa-
tion under this section may redisclose
and use it only to carry out that per-
son’s official duties with regard to the
patient’s conditional release or other
action in connection with which the
consent was given, including parole.

(Authority: 38 U.S.C. 7334)
§§1.480-1.483 [Reserved]

DISCLOSURES WITHOUT PATIENT
CONSENT

§1.484 Disclosure of medical informa-
tion to the surrogate of a patient
who lacks decision-making capac-
ity.

A VA medical practitioner may dis-
close the content of any record of the
identity, diagnosis, prognosis, or treat-
ment of a patient that is maintained in
connection with the performance of
any VA program or activity relating to
drug abuse, alcoholism or alcohol
abuse, infection with the human im-
munodeficiency virus, or sickle cell
anemia to a surrogate of the patient
who is the subject of such record if:

(a) The patient lacks decision-mak-
ing capacity; and

(b) The practitioner deems the con-
tent of the given record necessary for
the surrogate to make an informed de-
cision regarding the patient’s treat-
ment.

(Authority: 38 U.S.C. 7331, 7332)
[76 FR 6696, Feb. 8, 2011]

§1.485

(a) General rule. Under the procedures
required by paragraph (c) of this sec-
tion, patient identifying information
from records covered by §§1.460 through

Medical emergencies.
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1.499 of this part may be disclosed to
medical personnel who have a need for
information about a patient for the
purpose of treating a condition which
poses an immediate threat to the
health of any individual and which re-
quires immediate medical interven-
tion.

(b) Special rule. Patient identifying
information may be disclosed to med-
ical personnel of the Food and Drug
Administration (FDA) who assert a
reason to believe that the health of any
individual may be threatened by an
error in the manufacture, labeling, or
sale of a product under FDA jurisdic-
tion, and that the information will be
used for the exclusive purpose of noti-
fying patients or their physicians of
potential dangers.

(c) Procedures. Immediately following
disclosure, any VA employee making
an oral disclosure under authority of
this section shall make an accounting
of the disclosure in accordance with
the Privacy Act (6 U.S.C. 552a(c) and 38
CFR 1.576(c)) and document the disclo-
sure in the patient’s records setting
forth in writing:

(1) The name and address of the med-
ical personnel to whom disclosure was
made and their affiliation with any
health care facility;

(2) The name of the individual mak-
ing the disclosure;

(3) The date and time of the disclo-
sure;

(4) The nature of the emergency (or
error, if the report was to FDA);

(5) The information disclosed; and

(6) The authority for making the dis-
closure (§1.485 of this part).

(Authority: 38 U.S.C. 7332(b)(2)(A))

§1.485a Eye, organ and tissue dona-
tion.

A VHA health care facility may dis-
close the individually-identified med-
ical record information of an indi-
vidual covered by §§1.460 through 1.499
of this part to an authorized represent-
ative of a procurement organization for
the purpose of facilitating determina-
tion of whether the individual is a suit-
able potential organ, eye, or tissue
donor if:

(a) The individual is currently an in-
patient in a VHA health care facility;
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(b) The individual is, in the clinical
judgment of the individual’s primary
health care provider, near death or de-
ceased;

(c) The VHA health care facility has
a signed agreement with the procure-
ment organization in accordance with
the applicable requirements of the
United States Department of Health
and Human Services (HHS); and

(d) The VHA health care facility has
confirmed with HHS that it has cer-
tified or recertified the organ procure-
ment organization as provided in the
applicable HHS regulations. VA med-
ical centers must verify annually in
January of each calendar year with the
Food and Drug Administration (FDA)
that an eye bank or tissue bank has
complied with the FDA registration re-
quirements of 21 CFR part 1271 and
that the registration status is active
before permitting an eye bank or tissue
bank to receive protected health infor-
mation.

(Authority: 38 U.S.C. 5701(k), 7332(b)(2)(E))

[72 FR 48242, Aug. 23, 2007, as amended at 73
FR 65260, Nov. 3, 2008]

§1.486 Disclosure of information re-
lated to infection with the human
immunodeficiency virus to public
health authorities.

(a) In the case of any record which is
maintained in connection with the per-
formance of any program or activity
relating to infection with the HIV, in-
formation may be disclosed to a Fed-
eral, State, or local public health au-
thority, charged under Federal or
State law with the protection of the
public health, and to which Federal or
State law requires disclosure of such
record, if a qualified representative of
such authority has made a written re-
quest that such record be provided as
required pursuant to such law for a
purpose authorized by such law. In the
case of a State law, such law must, in
order for VA to be able to release pa-
tient name and address information in
accordance with 38 U.S.C. 5701(f)(2),
provide for a penalty or fine or other
sanction to be assessed against those
individuals who are subject to the ju-
risdiction of the public health author-
ity but fail to comply with the report-
ing requirements.
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(b) A person to whom a record is dis-
closed under this section may not re-
disclose or use such record for a pur-
pose other than that for which the dis-
closure was made.

(Authority: 38 U.S.C. 7332(b)(2)(C))

§1.487 Disclosure of information re-
lated to infection with the human

immunodeficiency virus to the
spouse or sexual partner of the pa-
tient.

(a) Subject to paragraph (b) of this
section, a physician or a professional
counselor may disclose information or
records indicating that a patient is in-
fected with the HIV if the disclosure is
made to the spouse of the patient, or to
an individual whom the patient has,
during the process of professional coun-
seling or of testing to determine
whether the patient is infected with
such virus, identified as being a sexual
partner of such patient.

(b) A disclosure under this section
may be made only if the physician or
counselor, after making reasonable ef-
forts to counsel and encourage the pa-
tient to provide the information to the
spouse or sexual partner, reasonably
believes that the patient will not pro-
vide the information to the spouse or
sexual partner and that the disclosure
is necessary to protect the health of
the spouse or sexual partner.

(c) A disclosure under this section
may be made by a physician or coun-
selor other than the physician or coun-
selor referred to in paragraph (b) of
this section if such physician or coun-
selor is unavailable by reason of ex-
tended absence or termination of em-
ployment to make the disclosure.

(Authority: 38 U.S.C. 7332(b))

§1.488 Research activities.

Subject to the provisions of 38 U.S.C.
5701, 38 CFR 1.500-1.527, the Privacy Act
(5 U.S.C. 552a), 38 CFR 1.575-1.584 and
the following paragraphs, patient med-
ical record information covered by
§§1.460 through 1.499 of this part may
be disclosed for the purpose of con-
ducting scientific research.

(a) Information in individually iden-
tifiable form may be disclosed from
records covered by §§1.460 through 1.499
of this part for the purpose of con-
ducting scientific research if the Under
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Secretary for Health or designee makes
a determination that the recipient of
the patient identifying information:

(1) Is qualified to conduct the re-
search.

(2) Has a research protocol under
which the information:

(i) Will be maintained in accordance
with the security requirements of
§1.466 of this part (or more stringent
requirements); and

(ii) Will not be redisclosed except as
permitted under paragraph (b) of this
section.

(3) Has furnished a written statement
that the research protocol has been re-
viewed by an independent group of
three or more individuals who found
that the rights of patients would be
adequately protected and that the po-
tential benefits of the research out-
weigh any potential risks to patient
confidentiality posed by the disclosure
of records.

(b) A person conducting research may
disclose information obtained under
paragraph (a) of this section only back
to VA and may not identify any indi-
vidual patient in any report of that re-
search or otherwise disclose patient
identities.

(Authority: 38 U.S.C. 7332(b)(2)(B))

§1.489 Audit and evaluation activities.

Subject to the provisions of 38 U.S.C.
5701, 38 CFR 1.500-1.527, the Privacy Act
(5 U.S.C. 552a), 38 CFR 1.575-1.584, and
the following paragraphs, patient med-
ical records covered by §§1.460 through
1.499 of this part may be disclosed out-
side VA for the purposes of conducting
audit and evaluation activities.

(a) Records mnot copies. If patient
records covered by §§1.460 through 1.499
of this part are not copied, patient
identifying information may be dis-
closed in the course of a review of
records on VA facility premises to any
person who agrees in writing to comply
with the limitations on redisclosure
and use in paragraph (d) of this section
and:

(1) Where audit or evaluation func-
tions are performed by a State or Fed-
eral governmental agency on behalf of
VA; or

(2) Who is determined by the VA fa-
cility director to be qualified to con-
duct the audit or evaluation activities.
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(b) Copying of records. Records con-
taining patient identifying information
may be copied by any person who:

(1) Agrees in writing to:

(i) Maintain the patient identifying
information in accordance with the se-
curity requirements provided in §1.466
of this part (or more stringent require-
ments);

(ii) Destroy all the patient identi-
fying information upon completion of
the audit or evaluation; and

(iii) Comply with the limitations on
disclosure and use in paragraph (d) of
this section.

(2) The VA medical facility director
determines to be qualified to conduct
the audit or evaluation activities.

(c) Congressional oversight. Records
subject to §§1.460 through 1.499 of this
part upon written request may be re-
leased to congressional committees or
subcommittees for program oversight
and evaluation if such records pertain
to any matter within the jurisdiction
of such committee or subcommittee.

(d) Limitation on disclosure and use.
Records containing patient identifying
information disclosed under this sec-
tion may be disclosed only back to VA
and used only to carry out an audit or
evaluation purpose, or, to investigate
or prosecute criminal or other activi-
ties as authorized by a court order en-
tered under §1.494 of this part.

(Authority: 38 U.S.C. 7332(b)(2)(B))

COURT ORDERS AUTHORIZING
DISCLOSURES AND USE

§1.490 Legal effect of order.

The records to which §§1.460 through
1.499 of this part apply may be dis-
closed if authorized by an appropriate
order of a court of competent jurisdic-
tion granted after application showing
good cause therefore. In assessing good
cause the court is statutorily required
to weigh the public interest and the
need for disclosure against the injury
to the patient or subject, to the physi-
cian-patient relationship, and to the
treatment services. Upon the granting
of such order, the court, in determining
the extent to which any disclosure of
all or any part of any record is nec-
essary, is required by statute to impose
appropriate safeguards against unau-
thorized disclosure. An order of a court
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of competent jurisdiction to produce
records subject to §§1.460 through 1.499
of this part will not be sufficient unless
the order reflects that the court has
complied with the requirements of 38
U.S.C. 7332(b)(2)(D). Such an order from
a Federal court compels disclosure.
However, such an order from a State
court only acts to authorize the Sec-
retary to exercise discretion pursuant
to 38 U.S.C. 5701(b)(5) and 38 CFR 1.511
to disclose such records. It does not
compel disclosure.

(Authority: 38 U.S.C. 7332(b)(2)(D))

§1.491 Confidential communications.

(a) A court order under §§1.490
through 1.499 of this part may author-
ize disclosure of confidential commu-
nications made by a patient to a treat-
ment program in the course of diag-
nosis, treatment, or referral for treat-
ment only if:

(1) The disclosure is necessary to pro-
tect against an existing threat to life
or of serious bodily injury, including
circumstances which constitute sus-
pected child abuse and neglect and
verbal threats against third parties;

(2) The disclosure is necessary in con-
nection with investigation or prosecu-
tion of an extremely serious crime,
such as one which directly threatens
loss of life or serious bodily injury, in-
cluding homicide, rape, Kkidnapping,
armed robbery, assault with a deadly
weapon, or child abuse and neglect; or

(3) The disclosure is in connection
with litigation or an administrative
proceeding in which the patient offers
testimony or other evidence pertaining
to the content of the confidential com-
munications.

(b) [Reserved]

(Authority: 38 U.S.C. 7334)

§1.492 Order not applicable to records
disclosed without consent to re-
searchers, auditors and evaluators.

A court order under §§1.460 through
1.499 of this part may not authorize
qualified personnel, who have received
patient identifying information from
VA without consent for the purpose of
conducting research, audit or evalua-
tion, to disclose that information or
use it to conduct any criminal inves-
tigation or prosecution of a patient.
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However, a court order under §1.495 of
this part may authorize disclosure and
use of records to investigate or pros-
ecute VA personnel.

(Authority: 38 U.S.C. 7334)

§1.493 Procedures and criteria for or-
ders authorizing disclosures for
noncriminal purposes.

(a) Application. An order authorizing
the disclosure of patient records cov-
ered by §§1.460 through 1.499 of this
part for purposes other than criminal
investigation or prosecution may be
applied for by any person having a le-
gally recognized interest in the disclo-
sure which is sought. The application
may be filed separately or as part of a
pending civil action in which it appears
that the patient records are needed to
provide evidence. An application must
use a fictitious name, such as John
Doe, to refer to any patient and may
not contain or otherwise disclose any
patient identifying information unless
the patient is the applicant or has
given a written consent (meeting the
requirements of §1.475 of this part) to
disclosure or the court has ordered the
record of the proceeding sealed from
public scrutiny.

(b) Notice. The patient and VA facil-
ity from whom disclosure is sought
must be given:

(1) Adequate notice in a manner
which will not disclose patient identi-
fying information to other persons; and

(2) An opportunity to file a written
response to the application, or to ap-
pear in person, for the limited purpose
of providing evidence on whether the
statutory and regulatory criteria for
the issuance of the court order are met.

(c) Review of evidence: Conduct of
hearing. Any oral argument, review of
evidence, or hearing on the application
must be held in the judge’s chambers
or in some manner which ensures that
patient identifying information is not
disclosed to anyone other than a party
to the proceeding, the patient, or VA,
unless the patient requests an open
hearing in a manner which meets the
written consent requirements of §1.475
of this part. The proceeding may in-
clude an examination by the judge of
the patient records referred to in the
application.
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(d) Criteria for entry of order. An order
under this section may be entered only
if the court determines that good cause
exists. To make this determination the
court must find that:

(1) Other ways of obtaining the infor-
mation are not available or would not
be effective; and

(2) The public interest and need for
the disclosure outweigh the potential
injury to the patient, the physician-pa-
tient relationship and the treatment
services.

(e) Content of order. An order author-
izing a disclosure must:

(1) Limit disclosure to those parts of
the patient’s record which are essential
to fulfill the objective of the order;

(2) Limit disclosure to those persons
whose need for information is the basis
for the order; and

(3) Include such other measures as
are necessary to limit disclosure for
the protection of the patient, the phy-
sician-patient relationship and the
treatment services; for example, seal-
ing from public scrutiny the record of
any proceeding for which disclosure of
a patient’s record has been ordered.

(Authority: 38 U.S.C. 7334)

§1.494 Procedures and criteria for or-
ders authorizing disclosure and use
of records to criminally investigate
or prosecute patients.

(a) Application. An order authorizing
the disclosure or use of patient records
covered by §§1.460 through 1.499 of this
part to criminally investigate or pros-
ecute a patient may be applied for by
VA or by any person conducting inves-
tigative or prosecutorial activities
with respect to the enforcement of
criminal laws. The application may be
filed separately, as part of an applica-
tion for a subpoena or other compul-
sory process, or in a pending criminal
action. An application must use a ficti-
tious name such as John Doe, to refer
to any patient and may not contain or
otherwise disclose patient identifying
information unless the court has or-
dered the record of the proceeding
sealed from public scrutiny.

(b) Notice and hearing. Unless an
order under §1.495 of this part is sought
with an order under this section, VA
must be given:
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(1) Adequate notice (in a manner
which will not disclose patient identi-
fying information to third parties) of
an application by a person performing
a law enforcement function;

(2) An opportunity to appear and be
heard for the limited purpose of pro-
viding evidence on the statutory and
regulatory criteria for the issuance of
the court order; and

(3) An opportunity to be represented
by counsel.

(c) Review of evidence: Conduct of
hearings. Any oral argument, review of
evidence, or hearing on the application
shall be held in the judge’s chambers or
in some other manner which ensures
that patient identifying information is
not disclosed to anyone other than a
party to the proceedings, the patient,
or VA. The proceeding may include an
examination by the judge of the pa-
tient records referred to in the applica-
tion.

(d) Criteria. A court may authorize
the disclosure and use of patient
records for the purpose of conducting a
criminal investigation or prosecution
of a patient only if the court finds that
all of the following criteria are met:

(1) The crime involved is extremely
serious, such as one which causes or di-
rectly threatens loss of life or serious
bodily injury including, but not limited
to, homicide, rape, kidnapping, armed
robbery, assault with a deadly weapon,
and child abuse and neglect.

(2) There is a reasonable likelihood
that the records will disclose informa-
tion of substantial value in the inves-
tigation or prosecution.

(3) Other ways of obtaining the infor-
mation are not available or would not
be effective.

(4) The potential injury to the pa-
tient, to the physician-patient rela-
tionship and to the ability of VA to
provide services to other patients is
outweighed by the public interest and
the need for the disclosure.

(5) If the applicant is a person per-
forming a law enforcement function,
VA has been represented by counsel
independent of the applicant.

(e) Content of order. Any order au-
thorizing a disclosure or use of patient
records under this section must:

(1) Limit disclosure and use to those
parts of the patient’s record which are
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essential to fulfill the objective of the
order;

(2) Limit disclosure to those law en-
forcement and prosecutorial officials
who are responsible for, or are con-
ducting, the investigation or prosecu-
tion, and limit their use of the records
to investigation and prosecution of ex-
tremely serious crime or suspected
crime specified in the applications; and

(3) Include such other measures as
are necessary to limit disclosure and
use to the fulfillment on only that pub-
lic interest and need found by the
court.

(Authority: 38 U.S.C. 7332(¢c))

§1.495 Procedures and criteria for or-
ders authorizing disclosure and use
of records to investigate or pros-
ecute VA or employees of VA.

(a) Application. (1) An order author-
izing the disclosure or use of patient
records covered by §§1.460 through 1.499
of this part to criminally or adminis-
tratively investigate or prosecute VA
(or employees or agents of VA) may be
applied for by an administrative, regu-
latory, supervisory, investigative, law
enforcement, or prosecutorial agency
having jurisdiction over VA activities.

(2) The application may be filed sepa-
rately or as part of a pending civil or
criminal action against VA (or agents
or employees of VA) in which it ap-
pears that the patient records are need-
ed to provide material evidence. The
application must use a fictitious name,
such as John Doe, to refer to any pa-
tient and may not contain or otherwise
disclose any patient identifying infor-
mation unless the court has ordered
the record of the proceeding sealed
from public scrutiny or the patient has
given a written consent (meeting the
requirements of §1.475 of this part) to
that disclosure.

(b) Notice not required. An application
under this section may, in the discre-
tion of the court, be granted without
notice. Although no express notice is
required to VA or to any patient whose
records are to be disclosed, upon imple-
mentation of an order so granted VA or
the patient must be afforded an oppor-
tunity to seek revocation or amend-
ment of that order, limited to the pres-
entation of evidence on the statutory
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and regulatory criteria for the issuance
of the court order.

(c) Requirements for order. An order
under this section must be entered in
accordance with, and comply with the
requirements of, §1.493(d) and (e) of
this part.

(d) Limitations on disclosure and use of
patient identifying information. (1) An
order entered under this section must
require the deletion of patient identi-
fying information from any documents
made available to the public.

(2) No information obtained under
this section may be used to conduct
any investigation or prosecution of a
patient, or be used as the basis for an
application for an order under §1.494 of
this part.

(Authority: 38 U.S.C. 7334)

§1.496 Orders authorizing the use of
undercover agents and informants
to criminally investigate employees
or agents of VA.

(a) Application. A court order author-
izing the placement of an undercover
agent or informant in a VA drug or al-
cohol abuse, HIV infection, or sickle
cell anemia treatment program as an
employee or patient may be applied for
by any law enforcement or prosecu-
torial agency which has reason to be-
lieve that employees or agents of the
VA treatment program are engaged in
criminal misconduct.

(b) Notice. The VA facility director
must be given adequate notice of the
application and an opportunity to ap-
pear and be heard (for the limited pur-
pose of providing evidence on the stat-
utory and regulatory criteria for the
issuance of the court order), unless the
application asserts a belief that:

(1) The VA facility director is in-
volved in the criminal activities to be
investigated by the undercover agent
or informant; or

(2) The VA facility director will in-
tentionally or unintentionally disclose
the proposed placement of an under-
cover agent or informant to the em-
ployees or agents who are suspected of
criminal activities.

(c) Criteria. An order under this sec-
tion may be entered only if the court
determines that good cause exists. To
make this determination the court
must find:
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(1) There is reason to believe that an
employee or agent of a VA treatment
program is engaged in criminal activ-
ity;

(2) Other ways of obtaining evidence
of this criminal activity are not avail-
able or would not be effective; and

(3) The public interest and need for
the placement of an undercover agent
or informant in the VA treatment pro-
gram outweigh the potential injury to
patients of the program, physician-pa-
tient relationships and the treatment
services.

(d) Content of order. An order author-
izing the placement of an undercover
agent or informant in a VA treatment
program must:

(1) Specifically authorize the place-
ment of an undercover agent or an in-
formant;

(2) Limit the total period of the
placement to six months;

(3) Prohibit the undercover agent or
informant from disclosing any patient
identifying information obtained from
the placement except as necessary to
criminally investigate or prosecute
employees or agents of the VA treat-
ment program; and

(4) Include any other measures which
are appropriate to limit any potential
disruption of the program by the place-
ment and any potential for a real or
apparent breach of patient confiden-
tiality; for example, sealing from pub-
lic scrutiny the record of any pro-
ceeding for which disclosure of a pa-
tient’s record has been ordered.

(e) Limitation on use of information. No
information obtained by an undercover
agent or informant placed under this
section may be used to criminally in-
vestigate or prosecute any patient or
as the basis for an application for an
order under §1.494 of this part.

(Authority: 38 U.S.C. 7334)
§§1.497-1.499 [Reserved]

FrROM DE-
AFFAIRS

RELEASE OF INFORMATION
PARTMENT OF VETERANS
CLAIMANT RECORDS

NOTE: Sections 1.500 through 1.527 concern
the availability and release of information
from files, records, reports, and other papers
and documents in Department of Veterans
Affairs custody pertaining to claims under
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any of the laws administered by the Depart-
ment of Veterans Affairs. As to the release of
information from Department of Veterans
Affairs records other than claimant records,
see §§1.550 through 1.558. Sections 1.500
through 1.526 implement the provisions of 38
U.S.C. 5701, 5702.

[32 FR 10848, July 25, 1967]

AUTHORITY: Sections 1.500 to 1.527 issued
under 72 Stat. 1114, 1236, as amended; 38
U.S.C. 501, 5701.

§1.500 General.

(a) Files, records, reports, and other
papers and documents pertaining to
any claim filed with the Department of
Veterans Affairs, whether pending or
adjudicated, and the names and ad-
dresses of present or former personnel
of the armed services, and their de-
pendents, in the possession of the De-
partment of Veterans Affairs, will be
deemed confidential and privileged,
and no disclosure therefrom will be
made except in the circumstances and
under the conditions set forth in §§1.501
through 1.526.

(b) A claimant may not have access
to or custody of official Department of
Veterans Affairs records concerning
himself or herself nor may a claimant
inspect records concerning himself or
herself. Disclosure of information from
Department of Veterans Affairs records
to a claimant or his or her duly author-
ized agent or representative may be
made, however, under the provisions of
§§1.501 through 1.526.

(c) BEach administration, staff office,
and field facility head will designate an
employee(s) who will be responsible for
initial action on (granting or denying)
requests to inspect or obtain informa-
tion from or copies of records under
their jurisdiction and within the pur-
view of §§1.501 through 1.526 unless the
regulations in this part currently con-
tain such designations. The request
should be made to the office concerned
(having jurisdiction of the record de-
sired) or, if not known, to the Director
or Veterans Assistance Officer in the
nearest VA regional office, or to the
VA Central Office, 810 Vermont Avenue
NW., Washington, DC 20420. Personal
contacts should normally be made dur-
ing the regular duty hours of the office
concerned, which are 8 a.m. to 4:30
p.m., Monday through Friday, for VA
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Central Office and most field facilities.
Any legal question arising in a field fa-
cility concerning the release of infor-
mation will be referred to the appro-
priate Regional Counsel for disposition
as contemplated by §13.401 of this chap-
ter. In central office such legal ques-
tions will be referred to the General
Counsel. Any administrative question
will be referred through administrative
channels to the appropriate adminis-
tration or staff office head.

(d) Upon denial of a request under
paragraph (c) of this section, the re-
sponsible Department of Veterans Af-
fairs official or designated employee
will inform the requester in writing of
the denial and advise him or her that
he or she may appeal the denial. The
requester will also be furnished the
title and address of the Department of
Veterans Affairs official to whom the
appeal should be addressed. (See
§1.527.) In each instance of denial of a
request, the denial will be made a mat-
ter of record and the record will con-
tain a citation to the specific provision
of Department of Veterans Affairs reg-
ulations upon which the denial is
based.

[24 FR 8174, Oct. 8, 1959, as amended at 32 FR
10848, July 25, 1967; 38 FR 15601, June 14, 1973]

§1.501 Release of information by the
Secretary.

The Secretary of Veterans Affairs or
the Deputy Secretary may release in-
formation, statistics, or reports to in-
dividuals or organizations when in the
Secretary’s or Deputy Secretary’s
judgment such release would serve a
useful purpose.

[32 FR 10848, July 25, 1967, as amended at 54
FR 34980, Aug. 23, 1989]

§1.502 Disclosure of the amount of
monetary benefits.

The monthly rate of pension, com-
pensation, dependency and indemnity
compensation, retirement pay, subsist-
ence allowance, or educational assist-
ance allowance of any beneficiary shall
be made known to any person who ap-
plies for such information.

[32 FR 10848, July 25, 1967]
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§1.503 Disclosure of information to a
veteran or his or her duly author-
ized representative as to matters
concerning the veteran alone.

Information may be disclosed to a
veteran or his or her duly authorized
representative as to matters con-
cerning himself or herself alone when
such disclosure would not be injurious
to the physical or mental health of the
veteran. If the veteran be deceased,
matters concerning him or her may be
disclosed to his widow, children, or
next of kin if such disclosure will not
be injurious to the physical or mental
health of the person in whose behalf in-
formation is sought or cause repug-
nance or resentment toward the dece-
dent.

[13 FR 6999, Nov. 27, 1948]

§1.504 Disclosure of information to a
widow, child, or other claimant.

Information may be disclosed to a
widow, widower, child, or other depend-
ent parent or other claimant, or the
duly authorized representative of any
of these persons as to matters con-
cerning such person alone when such
disclosure will not be injurious to the
physical or mental health of the person
to whom the inquiry relates. If the per-
son concerning whom the information
is sought is deceased, matters con-
cerning such person may be disclosed
to the next of kin if the disclosures will
not be injurious to the physical or
mental health of the person in whose
behalf the information is sought or
cause repugnance or resentment to-
ward the decedent.

[13 FR 6999, Nov. 27, 1948, as amended at 54
FR 34980, Aug. 23, 1989]

§1.505

Information of a genealogical nature
when its disclosure will not be detri-
mental to the memory of the veteran
and not prejudicial, so far as may be
apparent, to the interests of any living
person or to the interests of the Gov-
ernment may be released by the De-
partment of Veterans Affairs or in the
case of inactive records may be re-
leased by the Archivist of the United
States if in the Archivist’s custody.

[13 FR 6999, Nov. 27, 1948]

Genealogy.
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§1.506 Disclosure of records to Fed-
eral Government departments,
State unemployment compensation
agencies, and the Office of
Servicemembers’ Group Life Insur-
ance.

(a) All records or documents required
for official purposes by any department
or other agency of the U.S. Govern-
ment or any state unemployment com-
pensation agency acting in an official
capacity for the Department of Vet-
erans Affairs shall be furnished in re-
sponse to an official request, written,
or oral, from such department or agen-
cy. If the requesting department or
agency does not indicate the purpose
for which the records or documents are
requested and there is doubt as to
whether they are to be used for official
purposes, the requesting department or
agency will be asked to specify the pur-
pose for which they are to be used.

(b) The Under Secretary for Benefits,
Director of Insurance Service, or des-
ignee of either in Central Office, is au-
thorized to release information to
OSGLI (Office of Servicemembers’
Group Life Insurance) for the purpose
of aiding in the settlement of a par-
ticular insurance case.

[33 FR 2994, Feb. 15, 1968]

§1.507 Disclosures to members of Con-
gress.

Members of Congress shall be fur-
nished in their official capacity in any
case such information contained in the
Department of Veterans Affairs files as
may be requested for official use. How-
ever, in any unusual case, the request
will be presented to the Secretary,
Deputy Secretary, or staff or adminis-
tration head for personal action. When
the requested information is of a type
which may not be furnished a claim-
ant, the member of Congress shall be
advised that the information is fur-
nished to him or her confidentially in
his official capacity and should be so
treated by him or her. (See 38 U.S.C.
5701.) Information concerning the bene-
ficiary designation of a United States
Government Life Insurance or National
Service Life Insurance policy is deemed
confidential and privileged and during
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the insured’s lifetime shall not be dis-
closed to anyone other than the in-
sured or his or her duly appointed fidu-
ciary unless the insured or the fidu-
ciary authorizes the release of such in-
formation.

[32 FR 10848, July 25, 1967]

§1.508 Disclosure in cases where
claimants are charged with or con-
victed of criminal offenses.

(a) Where incompetent claimants are
charged with, or convicted of, offenses
other than those growing out of their
relationship with the Department of
Veterans Affairs and in which it is de-
sired to disclose information from the
files and records of the Department of
Veterans Affairs, the Regional Counsel,
Under Secretary for Benefits, Veterans
Benefits Administration, or the Gen-
eral Counsel if the General Counsel
deems it necessary and proper, may
disclose to the court having jurisdic-
tion so much of the information from
the files and records of the Department
of Veterans Affairs relating to the
mental condition of such beneficiaries,
the same to be available as evidence, as
may be necessary to show the mental
condition of the accused and the time
of its onset. This provision, however,
does not alter the general procedure for
handling offenses growing out of rela-
tions with the Department of Veterans
Affairs.

(b) When desired by a U.S. district
court, the Regional Counsel or the
General Counsel may supply informa-
tion as to whether any person charged
with crime served in the military or
naval service of the United States and
whether the Department of Veterans
Affairs has a file on such person. If the
file is desired either by the court or by
the prosecution or defense, it may be
produced only in accord with §§1.501
through 1.526.

[21 FR 10375, Dec. 28, 1956, as amended at 32
FR 10848, July 25, 1967; 54 FR 34980, Aug. 23,
1989]

§1.509 Disclosure to courts in pro-
ceedings in the nature of an in-
quest.

The Under Secretary for Benefits,
Veterans Benefits Administration, Re-
gional Counsels, and facility heads are
authorized to make disclosures to
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courts of competent jurisdiction of
such files, records, reports, and other
documents as are necessary and proper
evidence in proceedings in the nature
of an inquest into the mental com-
petency of claimants and other pro-
ceedings incident to the appointment
and discharge of guardians, curators,
or conservators to any court having ju-
risdiction of such fiduciaries in all
matters of appointment, discharge, or
accounting in such courts.

[32 FR 10848, July 25, 1967]

§1.510 Disclosure to insurance compa-
nies cooperating with the Depart-
ment of Justice in the defense of in-
surance suits against the United
States.

Copies of records from the files of the
Department of Veterans Affairs will, in
the event of litigation involving com-
mercial insurance policies issued by an
insurance company cooperating with
the Department of Justice in defense of
insurance suits against the United
States, be furnished to such companies
without charge, provided the claimant
or his or her duly authorized represent-
ative has authorized the release of the
information contained in such records.
If the release of information is not au-
thorized in writing by the claimant or
his or her duly authorized representa-
tive, information contained in the files
may be furnished to such company if to
withhold same would tend to permit
the accomplishment of a fraud or mis-
carriage of justice. However, before
such information may be released with-
out the consent of the claimant, the re-
quest therefor must be accompanied by
an affidavit of the representative of the
insurance company, setting forth that
litigation is pending, the character of
the suit, and the purpose for which the
information desired is to be used. If
such information is to be used ad-
versely to the claimant, the affidavit
must set forth facts from which it may
be determined by the General Counsel
or Regional Counsel whether the fur-
nishing of the information is necessary
to prevent the perpetration of a fraud
or other injustice. The averments con-
tained in such affidavit should be con-
sidered in connection with the facts
shown by the claimant’s file, and, if
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such consideration shows the disclo-
sure of the record is necessary and
proper to prevent a fraud or other in-
justice, information as to the contents
thereof may be furnished to the insur-
ance company or copies of the records
may be furnished to the court, work-
men’s compensation, or similar board
in which the litigation is pending upon
receipt of a subpoena duces tecum ad-
dressed to the Secretary of Veterans
Affairs, or the head of the office in
which the records desired are located.
In the event the subpoena requires the
production of the file, as distinguished
from the copies of the records, no ex-
pense to the Department of Veterans
Affairs may be involved in complying
therewith, and arrangements must be
made with the representative of the in-
surance company causing the issuance
of the subpoena to insure submission of
the file to the court without expense to
the Department of Veterans Affairs.

[32 FR 10848, July 25, 1967]

§1.511 Disclosure of claimant records
in connection with judicial pro-
ceedings generally.

(a)(1) Where a suit (or legal pro-
ceeding) has been threatened or insti-
tuted against the Government, or a
prosecution against a claimant has
been instituted or 1is being con-
templated, the request of the claimant
or his or her duly authorized represent-
ative for information, documents, re-
ports, etc., shall be acted upon by the
General Counsel in Central Office, or
the Regional Counsel for the field facil-
ity, who shall determine the action to
be taken with respect thereto. Where
the records have been sent to the De-
partment of Justice in connection with
any such suit (or legal proceeding), the
request will be referred to the Depart-
ment of Justice, Washington, DC,
through the office of the General Coun-
sel, for attention. Where the records
have been sent to an Assistant U.S. At-
torney, the request will be referred by
the appropriate Regional Counsel to
the Assistant U.S. Attorney. In all
other cases where copies of documents
or records are desired by or on behalf of
parties to a suit (or legal proceeding),
whether in a Federal court or any
other, such copies shall be disclosed as
provided in paragraphs (b) and (c) of
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this section where the request is ac-
companied by court process, or para-
graph (e) of this section where the re-
quest is not accompanied by court
process. A court process, such as a
court order or subpoena duces tecum
should be addressed to either the Sec-
retary of Veterans Affairs or to the
head of the field facility at which the
records desired are located. The deter-
mination as to the action to be taken
upon any request for the disclosure of
claimant records received in this class
of cases shall be made by the compo-
nent having jurisdiction over the sub-
ject matter in Central Office, or the di-
vision having jurisdiction over the sub-
ject matter in the field facility, except
in those cases in which representatives
of the component or division have de-
termined that the records desired are
to be used adversely to the claimant, in
which event the process will be referred
to the General Counsel in Central Of-
fice or to the Regional Counsel for the
field facility for disposition.

(2) Where a claim under the provi-
sions of the Federal Tort Claims Act
has been filed, or where such a claim
can reasonably be anticipated, no in-
formation, documents, reports, etc.,
will be disclosed except through the
Regional Counsel having jurisdiction,
who will limit the disclosure of infor-
mation to that which would be avail-
able under discovery proceedings, if the
matter were in litigation. Any other
information may be disclosed only
after concurrence in such disclosure is
provided by the General Counsel.

(b) Disclosures in response to Federal
court process—(1) Court order. Except for
drug and alcohol abuse, human im-
munodeficiency virus and sickle cell
anemia treatment records, which are
protected under 38 U.S.C. 7332, where
the records sought are maintained in a
VA Privacy Act system of records, and
are retrieved by the name or other per-
sonal identifier of a living claimant
who is a citizen of the United States or
an alien lawfully admitted for perma-
nent residence, a Federal court order is
the process necessary for the disclosure
of such records. Upon receipt of a Fed-
eral court order directing disclosure of
claimant records, such records will be
disclosed. Disclosure of records pro-
tected under 38 U.S.C. 7332 will be made
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in accordance with provisions of para-
graph (g) of this section.

(2) Subpoena. Except for drug and al-
cohol abuse, human immunodeficiency
virus and sickle cell anemia treatment
records, which are protected under 38
U.S.C. 7332, where the records sought
are maintained in a VA Privacy Act
system of records, and are retrieved by
the name or other personal identifier of
a claimant, a subpoena is not sufficient
authority for the disclosure of such
records and such records will not be
disclosed, unless the claimant is de-
ceased, or either is not a citizen of the
United States, or is an alien not law-
fully admitted for permanent resi-
dence. Where one of these exceptions
applies, upon receipt of a Federal court
subpoena, such records will be dis-
closed. Additionally, where the sub-
poena is accompanied by authorization
from the claimant, disclosure will be
made. Regarding the disclosure of med-
ical records pertaining to drug and al-
cohol abuse, human immunodeficiency
virus and sickle cell anemia treatment,
a subpoena is insufficient for such dis-
closure. Specific provisions for the dis-
closure of these records are set forth in
paragraph (g) of this section.

(3) A disclosure of records in response
to the receipt of a Federal court proc-
ess will be made to those individuals
designated in the process to receive
such records, or to the court from
which the process issued. Where origi-
nal records are produced, they must re-
main at all times in the custody of a
representative of the Department of
Veterans Affairs, and, if offered and re-
ceived in evidence, permission should
be obtained to substitute a copy so
that the original may remain intact in
the record. Where a court process is
issued by or on behalf of a party liti-
gant other than the United States,
such party litigant must prepay the
costs of copies in accordance with fees
prescribed by §1.526(i) and any other
costs incident to producing the records.

(c) Disclosures in response to state or
local court processs—(1) State or local
court order. Except for drug and alcohol
abuse, human immunodeficiency virus
and sickle cell anemia treatment
records, which are protected under 38
U.S.C. 7332, where the records sought
are maintained in a VA Privacy Act
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system of records, and are retrieved by
the name or other personal identifier of
a living claimant who is a citizen of
the United States or an alien lawfully
admitted for permanent residence, a
State or local court order is the proc-
ess necessary for disclosure of such
records. Upon receipt of a State or
local court order directing disclosure
of claimant records, disclosure of such
records will be made in accordance
with the provisions set forth in para-
graph (c)(3) of this section. Disclosure
of records protected under 38 U.S.C.
7332 will be made in accordance with
provisions of paragraph (g) of this sec-
tion.

(2) State or local court subpoena. Ex-
cept for drug and alcohol abuse, human
immunodeficiency virus and sickle cell
anemia treatment records, which are
protected under 38 U.S.C. 7332, where
the records sought are maintained in a
VA Privacy Act system of records, and
are retrieved by the name or other per-
sonal identifier of a claimant, a sub-
poena is not sufficient authority for
disclosure of such records and such
records will not be disclosed unless the
claimant is deceased, or, either is not a
citizen of the United States, or is an
alien not lawfully admitted for perma-
nent residence. Where one of these ex-
ceptions applies, upon receipt of a
State or local court subpoena directing
disclosure of claimant records, disclo-
sure of such records will be made in ac-
cordance with the provisions set forth
in paragraph (c)(3), of this section. Re-
garding the disclosure of 7332 records, a
subpoena is insufficient for such disclo-
sure. Specific provisions for the disclo-
sure of these records are set forth in
paragraph (g) of this section.

(3) Where the disclosure provisions of
paragraph (c¢) (1) or (2) of this section
apply, disclosure will be made as fol-
lows:

(i) When the process presented is ac-
companied by authority from the
claimant; or,

(ii) In the absence of claimant disclo-
sure authority, the Regional Counsel
having jurisdiction must determine
whether the disclosure of the records is
necessary to prevent the perpetration
of fraud or other injustice in the mat-
ter in question. To make such a deter-
mination, the Regional Counsel may
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require such additional documentation,
e.g., affidavit, letter of explanation, or
such other documentation which would
detail the need for such disclosure, set
forth the character of the pending suit,
and the purpose for which the docu-
ments or records sought are to be used
as evidence. The claimant’s record may
also be considered in the making of
such determination. Where a court
process is received, and the Regional
Counsel finds that additional docu-
mentation will be needed to make the
foregoing determination, the Regional
Counsel, or other employee having rea-
sonable knowledge of the requirements
of this regulation, shall contact the
person causing the issuance of such
court process, and advise that person of
the need for additional documentation.
Where a court appearance is appro-
priate, and the Regional Counsel has
found that there is an insufficient basis
upon which to warrant a disclosure of
the requested information, the Re-
gional Counsel, or other employee hav-
ing reasonable knowledge of the re-
quirement of this regulation and hav-
ing consulted with the Regional Coun-
sel, shall appear in court and advise
the court that VA records are confiden-
tial and privileged and may be dis-
closed only in accordance with applica-
ble Federal regulations, and to further
advise the court of such regulatory re-
quirements and how they have not
been satisified. Where indicated, the
Regional Counsel will take appropriate
action to have the matter of disclosure
of the affected records removed to Fed-
eral court.

(4) Any disclosure of records in re-
sponse to the receipt of State or local
court process will be made to those in-
dividuals designated in the process to
receive such records, or to the court
from which such process issued. Pay-
ment of the fees as prescribed by
§1.526(i), as well as any other cost inci-
dent to producing the records, must
first be deposited with the Department
of Veterans Affairs by the party who
caused the process to be issued. The
original records must remain at all
times in the custody of a representa-
tive of the Department of Veterans Af-
fairs, and, if there is an offer and ad-
mission of any record or document con-
tained therein, permission should be
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obtained to substitute a copy so that
the original may remain intact in the
record.

(d) Notice requirements where disclo-
sures are made pursuant to court proc-
ess. Whenever a disclosure of Privacy
Act protected records is made in re-
sponse to the process of a Federal,
State, or local court, the custodian of
the records disclosed will make reason-
able efforts to notify the subject of
such records that such subject’s
records were disclosed to another per-
son under compulsory legal process.
Such notice should be accomplished
when the process compelling disclosure
becomes a matter of public record.
Generally, a notice sent to the last
known address of the subject would be
sufficient to comply with this require-
ment.

(e) Disclosures in response to re-
quests when not accompanied by court
process. Requests received from attor-
neys or others for copies of records for
use in suits in which the Government
is not involved, not accompanied by a
court process, will be handled by the
component or division having jurisdic-
tion over the subject matter. If the re-
quest can be complied with under §1.503
or §1.504, and under the Privacy Act (to
the extent that such records are pro-
tected by the Privacy Act), the records
requested will be disclosed upon receipt
of the required fee. If, however, the
records cannot be furnished under such
authority, the applicant will be advised
of the procedure to obtain copies of
records as set forth in paragraphs (b)
and (c) of this section.

(f) Suits by or against the Secretary
under 38 TU.S.C. 3720. Records per-
taining to the loan guaranteed, in-
sured, or made by the Department of
Veterans Affairs may be made avail-
able by the General Counsel or the Re-
gional Counsel subject to the usual
rules of evidence, and where authorized
under the Privacy Act, after clearance
with the Department of Justice or U.S.
Attorney if appropriate.

(g) Disclosure of drug abuse, alcohol
abuse, human immunodeficiency virus
and sickle cell anemia treatment or re-
lated records under court process. Dis-
closure of these types of records, which
are protected from unauthorized disclo-
sure under 38 U.S.C. 7332, may be made
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only in response to an appropriate
order of a court of competent jurisdic-
tion granted after application showing
good cause therefore. In assessing good
cause the court is required to weigh
the public interest and the need for dis-
closure against the injury to the pa-
tient or subject, to the physician-pa-
tient relationship, and to the treat-
ment services. The court, in deter-
mining the extent to which any disclo-
sure of all or any part of any record is
necessary, shall impose appropriate
safeguards against unauthorized disclo-
sure. As to a Federal court order satis-
fying the requirements of this para-
graph, the records will be disclosed as
provided in such order. As to a State or
local court order satisfying the re-
quirements of this subsection, the dis-
closure of the records involved is con-
ditioned upon satisfying the provisions
set forth in paragraph (c)(3) of this sec-
tion. If the aforementioned section is
satisfied, and a disclosure of records is
to be forthcoming, the records will be
disclosed as provided in the court
order.

(Authority: 5 U.S.C. 552; 5 U.S.C. 552a; 38
U.S.C. 5701 and 38 U.S.C. 7332)

[66 FR 15833, Apr. 18, 1991]

§1.512 Disclosure of loan guaranty in-
formation.

(a) The disclosure of records or infor-
mation contained in loan guaranty
files is governed by the Freedom of In-
formation Act, 5 U.S.C. 552; the Pri-
vacy Act, 5 U.S.C. bb2a; the confiden-
tiality provisions of 38 U.S.C. 5701, and
the provisions of 38 CFR 1.500-1.584. In
addition, the release of names and ad-
dresses and the release of certificates
of reasonable value, appraisal reports,
property inspection reports, or reports
of inspection on individual water sup-
ply and sewage disposal systems shall
be governed by paragraphs (b), (c), (d),
and (e) of this section.

(b)(1) Upon request, any person is en-
titled to obtain copies of certificates of
reasonable value, appraisal reports,
property inspection reports, or reports
of inspection on individual water sup-
ply and sewage disposal systems pro-
vided that the individual identifiers of
the veteran-purchaser(s) or dependents
are deleted prior to release of such doc-
uments. However, individual identifiers
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may be disclosed in accordance with
paragraph (b)(2) of this section. The ad-
dress of the property being appraised or
inspected shall not be considered an in-
dividual identifier.

(Authority: 38 U.S.C. 5701(a), (¢))

(2) Individual identifiers of veteran
purchasers or dependents may be dis-
closed when disclosure is made to the
following:

(i) The
property;

(ii) The current owner of the prop-
erty;

(iii) The individual that requested
the appraisal or report;

(iv) A person or entity which is con-
sidering making a loan to an individual
with respect to the property concerned;
or

(v) An attorney, real estate broker,
or any other agent representing any of
these persons.

individual purchasing the

(Authority: 38 U.S.C. 5701(c), (h)(2)(D))

(c)(1) The Secretary may release the
name, address, or both, and may re-
lease other information relating to the
identity of an applicant for or recipient
of a Department of Veterans Affairs-
guaranteed, insured, or direct loan,
specially adapted housing grant, loan
to finance acquisition of Department of
Veterans Affairs-owned property, re-
lease of liability, or substitution of en-
titlement to credit reporting agencies,
companies or individuals extending
credit, depository institutions, insur-
ance companies, investors, lenders, em-
ployers, landlords, utility companies
and governmental agencies for any of
the purposes specified in paragraph
(c)(2) of this section.

(2) A release may be made under
paragraph (c¢)(1) of this section:

(i) To enable such parties to provide
the Department of Veterans Affairs
with data which assists in determining
the creditworthiness, credit capacity,
income or financial resources of the ap-
plicant for or recipient of loan guar-
anty administered benefits, or
verifying whether any such data pre-
viously received is accurate; or
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(ii) To enable the Secretary to offer
for sale or other disposition any loan
or installment sale contract.

(Authority: 38 U.S.C. 5701(h)(2)(A), (B), (C))

(d) Upon request, the Secretary may
release information relating to the in-
dividual’s loan transaction to credit re-
porting agencies, companies or individ-
uals extending credit, depository insti-
tutions, insurance companies, inves-
tors, lenders, employers, landlords,
utility companies and governmental
agencies where necessary in connection
with a transfer of information on the
status of a Department of Veterans Af-
fairs loan account to persons or organi-
zations proposing to extend credit or
render services or other benefits to the
borrower in order that the person or or-
ganization may determine whether to
extend credit or render services or
other benefits to the borrower. Such
releases shall be made only if the per-
son or organization seeking the infor-
mation furnishes the individual’s
name, address or other information
necessary to identify the individual.

(Authority: 38 U.S.C. 5701(e),
D)

(e) The Secretary shall maintain in-
formation in the loan guaranty file
consisting of the date, notice and pur-
pose of each disclosure, and the name
and address of the person to whom the
disclosure is made from the loan guar-
anty files.

(h)(2)(A) and

(Authority: 38 U.S.C. 5701(h)(2)(D), 5 U.S.C.
5b2a(c))

[47 FR 11279, Mar. 16, 1982]

§1.513 Disclosure of information con-
tained in Armed Forces service and
related medical records in Depart-
ment of Veterans Affairs custody.

(a) Service records. Information re-
ceived by the Department of Veterans
Affairs from the Departments of the
Army, Navy, Air Force, and the De-
partment of Transportation relative to
the military or naval service of a
claimant is furnished solely for the of-
ficial use of the Department of Vet-
erans Affairs but such information may
be disclosed under the limitations con-
tained in §§1.501 through 1.526.
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(b) Medical records. Information con-
tained in the medical records (includ-
ing clinical records and social data)
may be released under the following
conditions:

(1) Complete transcript of résumé or
medical records on request to:

(i) The Department of the Army.

(ii) The Department of the Navy (in-
cluding naval aviation and TUnited
States Marine Corps).

(iii) The Department of the Air
Force.

(iv) The Department of Transpor-
tation (Coast Guard).

(v) Selective Service (in case of reg-
istrants only).

(vi) Federal or State hospitals or
penal institutions when the veteran is
a patient or inmate therein.

(vii) United States Public Health
Service, or other governmental or con-
tract agency in connection with re-
search authorized by, or conducted for,
the Department of Veterans Affairs.

(viii) Registered civilian physicians,
on the request of the individual or his
or her legal representative, when re-
quired in connection with the treat-
ment of the veteran. (The transcript or
resume should be accompanied by the
statement ‘it is expected that the in-
formation contained herein will be
treated as confidential, as is customary
in civilian professional medical prac-
tice.”)

(ix) The veteran on request, except
information contained in the medical
record which would prove injurious to
his or her physical or mental health.

(x) The next of kin on request of the
individual, or legal representative,
when the information may not be dis-
closed to the veteran because it will
prove injurious to his or her physical
or mental health, and it will not be in-
jurious to the physical or mental
health of the next of kin or cause re-
pugnance or resentment toward the
veteran; and directly to the next of
kin, or legal representative, when the
veteran has been declared to be insane
or is dead.

(xi) Health and social agencies, on
the authority of the veteran or his or
her duly authorized representative.

(2) In addition to the authorizations
in paragraph (b)(1) of this section, the
Department of Justice, the Department
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of the Treasury, and the U.S. Postal
Service may, on request, be given per-
tinent information from medical
records for use in connection with in-
vestigations conducted by these de-
partments. Each such request shall be
considered on its merits, and the infor-
mation released should be the min-
imum necessary in connection with the
investigation conducted by these de-
partments.

(3) Compliance with court orders
calling for the production of medical
records in connection with litigation or
criminal prosecutions will be effected
in accordance with §1.511.

[13 FR 7001, Nov. 27, 1948, as amended at 32
FR 10849, July 25, 1967; 60 FR 63938, Dec. 13,
1995]

§1.514 Disclosure to private physi-
cians and hospitals other than De-
partment of Veterans Affairs.

(a) When a beneficiary elects to ob-
tain medical attention as a private pa-
tient from a private practitioner or in
a medical center other than a Depart-
ment of Veterans Affairs hospital,
there may be disclosed to such private
practitioner or head of such medical
center (Federal, State, municipal, or
private), such information as to the
medical history, diagnosis, findings, or
treatment as is requested, including
the loan of original X-ray films, wheth-
er Department of Veterans Affairs clin-
ical X-rays or service department en-
trance and separation X-rays, provided
there is also submitted a written au-
thorization from the beneficiary or his
or her duly authorized representative.
The information will be supplied with-
out charge directly to the private phy-
sician or medical center head and not
through the beneficiary or representa-
tive. In forwarding this information, it
will be accompanied by the stipula-
tions that it is released with consent of
or on behalf of the patient and that the
information will be treated as con-
fidential, as is customary in civilian
professional medical practice.

(b) Such information may be released
without charge and without consent of
the patient or his or her duly author-
ized representative when a request for
such information is received from:

(1) The superintendent of a State hos-
pital for psychotic patients, a commis-
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sioner or head of a State department of
mental hygiene, or head of a State,
county, or city health department; or

(2) Any fee basis physician or institu-
tion in connection with authorized
treatment of the veteran as a Depart-
ment of Veterans Affairs beneficiary;
or

(3) Any physician or medical installa-
tion treating the veteran under emer-
gency conditions.

[34 FR 13368, Aug. 19, 1969, as amended at 54
FR 34980, Aug. 23, 1989]

§1.514a Disclosure
chologists.

to private psy-

When a beneficiary elects to obtain
therapy or analysis as a private patient
from a private psychologist, such infor-
mation in the medical record as may be
pertinent may be released. Generally,
only information developed and docu-
mented by Department of Veterans Af-
fairs psychologists will be considered
pertinent, although other information
from the medical record may be re-
leased if it is determined to be perti-
nent and will serve a useful purpose to
the private psychologist in rendering
his or her services. Information will be
released under this section upon re-
ceipt of the written authorization of
the beneficiary or his or her duly au-
thorized representative. Information
will be forwarded to private psycholo-
gists directly, not through the bene-
ficiary or representative, without
charge and with the stipulation that it
is released with consent of or on behalf
of the patient and must be treated as
confidential as is customary in regular
professional practice.

[34 FR 13368, Aug. 19, 1969]

§1.514b Disclosures
organizations.

A VHA health care facility may dis-
close the name and home address of an
“individual” as defined in §1.460 to an
authorized representative of a ‘‘pro-
curement organization’ as also defined
in §1.460 for the purpose of facilitating
a determination by the procurement
organization of whether the individual
is a suitable potential organ, eye, or
tissue donor if:

(a) The individual is currently an in-
patient in a VHA health care facility;

to procurement
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(b) The individual is, in the clinical
judgment of the individual’s primary
health care provider, near death or is
deceased as defined in §1.460;

(c) The VHA health care facility has
a signed agreement with the procure-
ment organization in accordance with
the applicable requirements of the
United States Department of Health
and Human Services (HHS); and

(d) The VHA health care facility has
confirmed with HHS that it has cer-
tified or recertified the organ procure-
ment organization as provided in the
applicable HHS regulations. VA med-
ical centers must verify annually in
January of each calendar year with
FDA that an eye bank or tissue bank
has complied with the FDA registra-
tion requirements of 21 CFR part 1271
and that the registration status is ac-
tive before permitting an eye bank or
tissue bank to receive protected health
information.

(Authority: 38 U.S.C. 5701(k), 7332(b)(2)(E))

[72 FR 48242, Aug. 23, 2007, as amended at 73
FR 65260, Nov. 3, 2008]

§1.515 To commanding officers of

State soldiers’ homes.

When a request is received in a De-
partment of Veterans Affairs regional
office, center, or medical center from
the commanding officer of a State sol-
diers’ home for information other than
information relative to the character
of the discharge from a Department of
Veterans Affairs center or medical cen-
ter concerning a veteran formerly dom-
iciled or hospitalized therein, the pro-
visions of §1.500 are applicable, and no
disclosure will be made unless the re-
quest is accompanied by the authoriza-
tion outlined in §1.503. However, sta-
tion heads, upon receipt of a request
from the commanding officer of a State
soldiers’ home for the character of the
discharge of a veteran from a period of
hospital treatment or domiciliary care
as a beneficiary of the Department of
Veterans Affairs, will comply with the
request, restricting the information
disclosed solely to the character of the
veteran’s discharge from such treat-
ment or care. Such information will be
disclosed only upon receipt of a specific
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request therefor from the commanding
officer of a State soldiers’ home.

[30 FR 6435, May 8, 1965]

§1.516 Disclosure of information to
undertaker concerning burial of a
deceased veteran.

When an undertaker requests infor-
mation believed to be necessary in con-
nection with the burial of a deceased
veteran, such as the name and address
of the beneficiary of the veteran’s Gov-
ernment insurance policy, name and
address of the next of kin, rank or
grade of veteran and organization in
which he or she served, character of
the veteran’s discharge, or date and
place of birth of the veteran, and it ap-
pears that the undertaker is holding
the body awaiting receipt of the infor-
mation requested, the undertaker, in
such instances, may be considered the
duly authorized representative of the
deceased veteran for the purpose of ob-
taining said information. In ordinary
cases, however, the undertaker will be
advised that information concerning
the beneficiary of a Government insur-
ance policy is confidential and cannot
be disclosed; the beneficiary will be ad-
vised immediately of the inquiry, and
the furnishing of the desired informa-
tion will be discretionary with the ben-
eficiary. In no case will the undertaker
be informed of the net amount due
under the policy or furnished informa-
tion not specifically mentioned in this
paragraph.

[46 FR 62059, Dec. 22, 1981]

§1.517 Disclosure of vocational reha-
bilitation and education informa-
tion to educational institutions co-
operating with the Department of
Veterans Affairs.

Requests from educational institu-
tions and agencies cooperating with
the Department of Veterans Affairs in
the vocational rehabilitation and edu-
cation of veterans for the use of voca-
tional rehabilitation and education
records for research studies will be for-
warded to central office with the facil-
ity head’s recommendation for review
by the Under Secretary for Benefits.
Where the request to conduct a re-
search study is approved by the Under
Secretary for Benefits, the facility
head is authorized by this section to
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release information for such studies
from vocational rehabilitation and
education records as required: Provided,
however, That any data or information
obtained shall not be published without
prior approval of the Under Secretary
for Benefits and that data contained in
published material shall not identify
any individual veteran.

[30 FR 6435, May 8, 1965]

§1.518 Addresses of claimants.

(a) It is the general policy of the De-
partment of Veterans Affairs to refuse
to furnish addresses from its records to
persons who desire such information
for debt collection, canvassing,
harassing or for propaganda purposes.

(b) The address of a Department of
Veterans Affairs claimant as shown by
Department of Veterans Affairs files
may be furnished to:

(1) Duly constituted police or court
officials upon official request and the
submission of a certified copy either of
the indictment returned against the
claimant or of the warrant issued for
his or her arrest.

(2) Police, other law enforcement
agencies, or Federal, State, county, or
city welfare agencies upon official
written request showing that the pur-
pose of the request is to locate a parent
who has deserted his or her child or
children and that other reasonable ef-
forts to obtain an address have failed.
The address will not be released when
such disclosure would be prejudicial to
the mental or physical health of the
claimant. When an address is furnished
it will be accompanied by the stipula-
tion that it is furnished on a confiden-
tial basis and may not be disclosed to
any other individual or agency.

(c) When an address is requested that
may not be furnished under §§1.500
through 1.526, the person making the
request will be informed that a letter,
or in those cases involving judicial ac-
tions, the process or notice in judicial
proceedings, enclosed in an unsealed
envelope showing no return address,
with the name of the addressee there-
on, and bearing sufficient postage to
cover mailing costs will be forwarded
by the Department of Veterans Affairs.
If a request indicates that judicial ac-
tion is involved in which a process or
notice in judicial proceedings is re-
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quired to be forwarded, the Department
of Veterans Affairs will inform the per-
son who requests the forwarding of
such a document that the envelope
must bear sufficient postage to cover
costs of mailing and certified or reg-
istered mailing fees, including cost of
obtaining receipt for the certified or
registered mail when transmission by
this type special mail is desired. At the
time the letter, process, or notice in ju-
dicial proceedings is forwarded, the fa-
cility’s return address will be placed on
the envelope. When the receipt for cer-
tified or registered mail or the undeliv-
ered envelope is returned to the De-
partment of Veterans Affairs, the origi-
nal sender will be notified thereof:
However, the receipt or the envelope
will be retained by the Department of
Veterans Affairs. This provision will be
applicable only when it does not inter-
fere unduly with the functions of the
Service or division concerned. In no
event will letters be forwarded to aid in
the collection of debts or for the pur-
pose of canvassing, harassing, or propa-
ganda. Neither will a letter be for-
warded if the contents could be harm-
ful to the physical or mental health of
the recipient.

(d) Subject to the conditions set
forth in §1.922, the Department of Vet-
erans Affairs may disclose to consumer
reporting agencies information con-
tained in a debtor’s claims folder. Such
information may include the debtor’s
name and/or address, Department of
Veterans Affairs file number, Social
Security number, and date of birth.

(Authority: 38 U.S.C. 5701(g))

[33 FR 10516, July 24, 1968 and 35 FR 5176,
Mar. 27, 1970, as amended at 46 FR 62059, Dec.
22, 1981]

§1.519 Lists of names and addresses.

(a) Any organization wanting a list of
names and addresses of present or
former personnel of the armed services
and their dependents from the Depart-
ment of Veterans Affairs must make
written application to the Department
of Veterans Affairs Controller, except
lists of educationally disadvantaged
veterans should be requested from the
Director of the nearest regional office.
The application must:

(1) Clearly identify the type or cat-
egory of names and addresses sought;
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(2) Furnish proof satisfactory to the
Department of Veterans Affairs that
the organization seeking the list is a
“nonprofit organization.”” Normally,
evidence establishing that the organi-
zation is exempt from taxation in ac-
cordance with the provisions of 26
U.S.C. 501 or is a governmental body or
institution will be accepted as satis-
fying this criteria;

(3) Contain a statement clearly set-
ting forth the purpose for which the
list is sought, the programs and the re-
sources the organization proposes to
devote to this purpose, and establish
how such purpose is ‘‘directly con-
nected with the conduct of programs
and the utilization of benefits’” under
title 38, U.S.C.; and

(4) Contain a certification that the
organization, and all members thereof
who will have access to the list, are
aware of the penalty provisions of 38
U.S.C. 5701(f) and will not use the list
for any purpose other than that stated
in the application.

(b) If the Director of the regional of-
fice concerned finds that the organiza-
tion requesting the list of names and
addresses of educationally disadvan-
taged veterans is a nonprofit organiza-
tion and operates an approved program
of special secondary, remedial, pre-
paratory or other educational or sup-
plementary assistance to veterans as
provided under subchapter V, title 38
U.S.C., then he or she may authorize
the release of such names and address-
es to the organization requesting them.

(c) The Associate Deputy Assistant
Secretary for Information Resources
Management, with the concurrence of
the General Counsel, is authorized to
release lists of names and addresses to
organizations which have applied for
such lists in accordance with para-
graph (a) of this section if he or she
finds that the purpose for which the or-
ganization desires the names and ad-
dresses is directly connected with the
conduct of programs and the utiliza-
tion of benefits under title 38 U.S.C.
Lists of names and addresses author-
ized to be released pursuant to this
paragraph shall not duplicate lists re-
leased to other elements, segments, or
chapters of the same organization.

(d) If the list requested is one that
the Department of Veterans Affairs has

50

38 CFR Ch. I (7-1-11 Edition)

previously compiled or created, in the
same format, to carry out one or more
of its basic program responsibilities
and it is determined that it can be re-
leased, the list may be furnished with-
out charge. For other types of lists, a
charge will be made in accordance with
the provisions of §1.526.

(e) Upon denial of a request, the De-
partment of Veterans Affairs Con-
troller or Regional Office Director will
inform the requester in writing of the
denial and the reasons therefor and ad-
vise the organization that it may ap-
peal the denial to the General Counsel.
In each instance of a denial of a re-
quest, the denial and the reasons there-
for will be made a matter of record.

(f) Section 5701(f), title 38 U.S.C., pro-
vides that any organization, or member
thereof, which uses the names and ad-
dresses furnished it for any purpose
other than one directly connected with
the conduct of programs and the utili-
zation of benefits under title 38 U.S.C.,
shall be fined not more than $500 in the
case of the first offense and not more
than $5,000 in the case of the subse-
quent offenses. Any instance in which
there is evidence of a violation of these
penal provisions will be reported in ac-
cordance with §14.560.

(Approved by the Office of Management and
Budget under control number 2900-0438)

[38 FR 15601, June 14, 1973, as amended at 46
FR 62059, Dec. 22, 1981; 49 FR 32848, Aug. 17,
1984; 56 FR 59218, Nov. 25, 1991]

§1.520 Confidentiality of social data.

Persons having access to social data
will be conscious of the fact that the
family, acquaintances, and even the
veteran have been willing to reveal
these data only on the promise that
they will be held in complete con-
fidence. There will be avoided direct,
ill-considered references which may
jeopardize the personal safety of these
individuals and the relationship exist-
ing among them, the patient, and the
social worker, or may destroy their
mutual confidence and influence, ren-
dering it impossible to secure further
cooperation from these individuals and
agencies. Physicians in talking with
beneficiaries will not quote these data
directly but will regard them as indi-
cating possible directions toward which
they may wish to guide the patient’s
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self-revelations without reproaching
the patient for his or her behavior or
arousing natural curiosity or suspicion
regarding any informant’s statement.
The representatives of service organi-
zations and duly authorized representa-
tives of veterans will be especially cau-
tioned as to their grave responsibility
in this connection.

[46 FR 62059, Dec. 22, 1981]

§1.521 Special restrictions concerning
social security records.

Information received from the Social
Security Administration may be filed
in the veteran’s claims folder without
special provisions. Such information
will be deemed privileged and may not
be released by the Department of Vet-
erans Affairs except that information
concerning the amount of social secu-
rity benefits paid to a claimant or the
amount of social security tax contribu-
tions made by the claimant may be dis-
closed to the claimant or his or her
duly authorized representative. Any re-
quest from outside the Department of
Veterans Affairs for other social secu-
rity information will be referred to the
Social Security Administration for
such action as they deem proper.

[27 FR 9599, Sept. 28, 1962]

§1.522 Determination of the question
as to whether disclosure will be
prejudicial to the mental or phys-
ical health of claimant.

Determination of the question when
disclosure of information from the
files, records, and reports will be preju-
dicial to the mental or physical health
of the claimant, beneficiary, or other
person in whose behalf information is
sought, will be made by the Chief Med-
ical Director; Chief of Staff of a hos-
pital; or the Director of an outpatient
clinic.

[33 FR 19009, Dec. 20, 1968]
§1.523 [Reserved]

§1.524 Persons authorized to
resent claimants.

rep-

A duly authorized representative will
be:

(a) Any person authorized in writing
by the claimant to act for him or her,
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(b) An attorney who has filed the dec-
laration required by §14.629(b)(1) of this
chapter, or

(c) His or her legally constituted fi-
duciary, if the claimant is incom-
petent. Where for proper reasons no le-
gally constituted fiduciary has been or
will be appointed, his or her spouse, his
or her children, or, if the claimant is
unmarried, either of his or her parents
shall be recognized as the fiduciary of
the claimant.

[33 FR 6536, Apr. 30, 1968]

§1.525 Inspection of records by or dis-
closure of information to recog-
nized representatives of organiza-
tions and recognized attorneys.

(a)(1) The accredited representatives
of recognized organizations (§14.627 of
this chapter) holding appropriate
power of attorney and recognized at-
torneys (§14.629(b) of this chapter) with
the written authorization of the claim-
ant may, subject to the restrictions
imposed by paragraph (a)(2) of this sec-
tion, inspect the claims, insurance and
allied folders of any claimant upon the
condition that only such information
contained therein as may be properly
disclosed under §§1.500 through 1.526
will be disclosed by him or her to the
claimant or, if the claimant is incom-
petent, to his or her legally constituted
fiduciary. Under the same restrictions,
it is permissible to release information
from and permit inspection of loan
guaranty folders in which a request for
a waiver of the debt of a veteran or his
or her spouse has been received, or
where there has been a denial of basic
eligibility for loan guaranty benefits.
All other information in the files shall
be treated as confidential and will be
used only in determining the status of
the cases inspected or in connection
with the presentation to officials of the
Department of Veterans Affairs of the
claim of the claimant. The heads of
field facilities and the directors of the
services concerned in Central Office
will each designate a responsible offi-
cer to whom requests for all files must
be made, except that managers of cen-
ters with insurance activities will des-
ignate two responsible officials, rec-
ommended by the division chiefs con-
cerned, one responsible for claims and
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allied folders and the other for insur-
ance files. The term claimant as used in
this paragraph includes insureds.

(2) In the case of a living veteran a
representative acting under a power of
attorney from any person not acting on
behalf of the veteran will not be per-
mitted to review the records of the vet-
eran or be furnished any information
therefrom to which the person is not
entitled, i.e., information not relating
to such person alone. Powers of attor-
ney submitted by the other person will
be considered ‘‘Limited” and will be so
noted when associated with the vet-
eran’s records. The provisions of this
subparagraph are also applicable to
recognized attorneys and the requisite
declarations filed by them.

(3) When power of attorney does not
obtain, the accredited representative
will explain to the designated officer of
the Department of Veterans Affairs the
reason for requesting information from
the file, and the information will be
made available only when in the opin-
ion of the designated officer it is justi-
fied; in no circumstances will such rep-
resentatives be allowed to inspect the
file; in such cases a contact report will
be made out and attached to the case,
outlining the reasons which justify the
verbal or written release of the infor-
mation to the accredited representa-
tive.

(4) In any case where there is an
unrevoked power of attorney or dec-
laration of representation, no persons
or organizations other than the one
named in such document shall be af-
forded information from the file except
under the conditions set forth in
§14.629(b)(2) of this chapter. When any
claimant has filed notice with the De-
partment of Veterans Affairs that he or
she does not want his or her file in-
spected, such file will not be made
available for inspection.

(b)(1) Inspection of folders by accred-
ited representatives or recognized at-
torneys holding a written authoriza-
tion where such cases are being proc-
essed shall be in space assigned for
such inspection. Otherwise station
heads may permit inspection of folders
at the desks of the accredited rep-
resentatives, in the office(s) which they
regularly occupy.
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(2) An insured or after maturity of
the insurance by death of the insured,
the beneficiary, may authorize the re-
lease to a third person of such insur-
ance information as the insured or the
beneficiary would be entitled to re-
ceive, provided there is submitted to
the Department of Veterans Affairs, a
specific authorization in writing for
this purpose.

(3) Unless otherwise authorized by
the insured or the beneficiary, as the
case may be, such authorized rep-
resentative, recognized attorney or ac-
credited representative shall not re-
lease information as to the designated
beneficiary to anyone other than the
insured or to the beneficiary after
death of the insured. Otherwise, infor-
mation in the insurance file shall be
subject to the provisions of §§1.500
through 1.526.

(4) Clinical records and medical files,
including files for outpatient treat-
ment, may be inspected by accredited
representatives or recognized attorneys
holding a written authorization only to
the extent such records or parts there-
of are incorporated in the claims fold-
er, or are made available to Depart-
ment of Veterans Affairs personnel in
the adjudication of the claim. Records
or data in clinical or medical files
which are not incorporated in the
claims folder or which are not made
available to Department of Veterans
Affairs personnel for adjudication pur-
poses will not be inspected by anyone
other than those employees of the De-
partment of Veterans Affairs whose du-
ties require same for the purpose of
clinical diagnosis or medical treat-
ment.

(5) Under no circumstances shall any
paper be removed from a file, except by
a Department of Veterans Affairs em-
ployee, for purpose of having an au-
thorized copy made. Copying of mate-
rial in a file shall not be permitted ex-
cept in connection with the perform-
ance of authorized functions under the
power of attorney or requisite declara-
tion of a recognized attorney.

(6) In any case involving litigation
against the Government, whether con-
templated or initiated, inspection, sub-
ject to the foregoing, shall be within
the discretion of the General Counsel
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or Regional Counsel, except that in in-
surance suits under 38 U.S.C. 1975, 1984,
inspection shall be within the discre-
tion of the official having jurisdiction
of the claim. Files in such cases may be
released to the Department of Justice,
but close liaison will be maintained to
insure their return intact upon termi-
nation of the litigation.

(c) Facility heads and the directors of
the services concerned in central office
will be responsible for the administra-
tive compliance with and accomplish-
ment of the foregoing within their ju-
risdiction, and any violations of the
prescribed conditions for inspection of
files or release of information there-
from will be brought to the immediate
attention of the Secretary.

(d) Any person holding power of at-
torney, a recognized attorney who has
filed the requisite declaration, or the
accredited representative of a recog-
nized organization holding power of at-
torney shall be supplied with a copy of
each notice to the claimant respecting
the adjudication of the claim. If a
claimant dies before action on the
claim is completed, the person or orga-
nization holding power of attorney or
the attorney who has filed the req-
uisite declaration may continue to act
until the action is completed except
where the power of attorney or req-
uisite declaration was filed on behalf of
a dependent.

(e) When in developing a claim the
accredited representative of a recog-
nized organization finds it necessary to
call upon a local representative to as-
semble information or evidence, he or
she may make such disclosures to the
local representative as the cir-
cumstances of the case may warrant,
provided the power of attorney to the
recognized organization contains an
authorization permitting such disclo-
sure.

[13 FR 7002, Nov. 27, 1948, as amended at 31
FR 3459, Mar. 5, 1966; 32 FR 10849, July 25,
1967; 33 FR 6536, Apr. 30, 1968]

§1.526 Copies of records and papers.

(a) Any person desiring a copy of any
record or document in the custody of
the Department of Veterans Affairs,
which is subject to be furnished under
§§1.501 through 1.526, must make writ-
ten application for such copy to the
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Department of Veterans Affairs instal-
lation having custody of the subject
matter desired, stating specifically: (1)
The particular record or document the
copy of which is desired and whether
certified and validated, or uncertified,
(2) the purpose for which such copy is
desired to be used.

(b) The types of services provided by
the Department of Veterans Affairs for
which fees will be charged are identi-
fied in paragraph (i) of this section.

(c) This section applies to the serv-
ices furnished in paragraph (b) of this
section when rendered to members of
the public by the Department of Vet-
erans Affairs. It does not apply to such
services when rendered to or for other
agencies or branches of the Federal
Government, or State and local govern-
ments when furnishing the service will
help to accomplish an objective of the
Department of Veterans Affairs, or
when performed in connection with a
special research study or compilation
when the party requesting such serv-
ices is charged an amount for the
whole job.

(d) When copies of a record or docu-
ment are furnished under §§1.506, 1.507,
1.5610, and 1.514, such copies shall be
supplied without charge. Moreover,
free service may be provided, to the ex-
tent of one copy, to persons who have
been required to furnish original docu-
ments for retention by the Department
of Veterans Affairs.

(e) The following are circumstances
under which services may be provided
free at the discretion of facility heads
or responsible Central Office officials:

(1) When requested by a court, when
the copy will serve as a substitute for
personal court appearance of a Govern-
ment witness.

(2) When furnishing the service free
saves costs or yields income equal to
the direct costs of the agency providing
the service. This includes cases where
the fee for the service would be in-
cluded in a billing against the Govern-
ment (for example, in cost-type con-
tracts, or in the case of private physi-
cians who are treating Government
beneficiaries at Government expense).

(3) When a service is occasional and
incidental, not of a type that is re-
quested often, and if it is administra-
tively determined that a fee would be
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inappropriate in such an occasional
case.

(f) When information, statistics, or
reports are released or furnished under
§1.501 or §1.519, the fee charge, if any,
will be determined upon the merits of
each individual application.

(2) In those cases where it is deter-
mined that a fee shall be charged, the
applicant will be advised to deposit the
amount of the lawful charge for the
copy desired. The amount of such
charge will be determined in accord-
ance with the schedule of fees pre-
scribed in paragraph (i) of this section.

The desired copy will not be delivered, fees:
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except under court subpoena, until the
full amount of the lawful charge is de-
posited. Any excess deposit of $1 or
more over the lawful charge will be re-
turned to the applicant. Excess depos-
its of less than $1 will be returned upon
request. When a deposit is received
with an application, such a deposit will
be returned to the applicant should the
application be denied.

(h) Copies of reports or records re-
ceived from other Government depart-
ments or agencies will not be furnished
except as provided in §1.513.

(i) Fees to be charged—(1) Schedule of

Activity

Fees

(i) Duplication of document by any type of reproduction process to produce plain one-sided
paper copies of a standard size (8"2"x11”; 82" x14”; 11”x14").

(i) Duplication of non-paper records, such as microforms, audiovisual materials (motion pic-
tures, slides, laser optical disks, video tapes, audiotapes, etc.) computer tapes and disks,
diskettes for personal computers, and any other automated media output.

(iii) Duplication of documents by any type of reproduction process not covered by para-
graphs (i)(1) (i) and (ii) of this section to produce a copy in a form reasonably usable by a
requester.

(iv) Providing special information, statistics, reports, drawings, specifications, lists of names
and addresses (either in paper or machine readable form), computer or other machine
readable output.

(v) Attestation under the seal of the Agency ..

(vi) Providing abstracts or copies of medical and dental records to insurance companies for
other than litigation purposes.

(vii) Providing files under court subpoena .......

$0.15 per page after first 100
one-sided pages.

Actual direct cost to the Agency
as defined in §1.555(a)(2) of
this part to the extent that it
pertains to the cost of duplica-
tion.

Actual direct cost to the Agency
as defined in §1.555(a)(2) of
this part to the extent that it
pertains to the cost of duplica-
tion.

Actual cost to the Agency includ-
ing computer and manual
search costs, copying costs,
labor, and material and over-
head expenses.

$3.00 per document so certified.

$10.00 per request.

Actual direct cost to the Agency.

(NOTE. If VA regularly contracts for duplicating services related to providing the requested records, such as the duplication of
microfilm or architect’s plans and drawings, the contractor fees may be included in the actual direct cost to the Agency)

(2) Benefit records. When VA benefit
records are requested by a VA bene-
ficiary or applicant for VA benefits,
the duplication fee for one complete
set of such records will be waived.

ments.

such equipment to make the necessary
authorized copies of records or docu-

(1) Administration, staff office, and
field facility heads are authorized to

designate employees to certify copies

(Authority: 38 U.S.C. 5702(b))

(j) If the copy is to be transmitted by
certified or registered mail, airmail, or
special delivery mail, the postal fees
therefor shall be added to the other
fees provided in paragraph (i) of this
section (or the order must include post-
age stamps or stamped return enve-
lopes for the purpose).

(k) Those Department of Veterans
Affairs installations not having copy-
ing equipment are authorized to ar-
range with the nearest Department of
Veterans Affairs installation having
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of records and papers furnished under
the provisions of paragraph (a) of this

[19 FR 3224, June 2, 1954, as amended at 32 FR
10850, July 25, 1967; 33 FR 9342, June 26, 1968;
35 FR 20001, Dec. 31, 1970; 37 FR 2676, Feb. 4,
1972; 39 FR 3938, Jan. 31, 1974; 53 FR 10376,
Mar. 31, 1988; 54 FR 34980, Aug. 23, 1989]

Administrative review.

(a) Any person may, in the event of a
denial of his or her request to inspect
or obtain information from or copies of
records within the purview of §§1.501
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through 1.526, appeal such denial. Such
appeal, stating the circumstances of
the denial, should be addressed, as ap-
propriate, to the field facility, adminis-
tration, or staff office head.

(b) A denial action not reversed by a
field facility, administration, or staff
office head on appeal, will be referred
through normal channels to the Gen-
eral Counsel.

(c) The final agency decision in such
appeals will be made by the General
Counsel or the Deputy General Coun-
sel.

[32 FR 10850, July 25, 1967, as amended at 55
FR 21546, May 25, 1990]

RELEASE OF INFORMATION FROM DE-

PARTMENT OF VETERANS AFFAIRS
RECORDS OTHER THAN CLAIMANT
RECORDS

NOTE: Sections 1.550 through 1.559 concern
the availability and release of information
from files, records, reports, and other papers
and documents in Department of Veterans
Affairs custody other than those pertaining
to claims under any of the laws administered
by the Department of Veterans Affairs. As to
the release of information from Department
of Veterans Affairs claimant records, see
§§1.500 through 1.527. Section 1.550 series im-
plement the provisions of 5 U.S.C. 552.

[40 FR 12656, Mar. 20, 1975]

AUTHORITY: Sections 1.550 to 1.559 issued
under 72 Stat. 1114; 38 U.S.C. 501.

§1.550 General.

The Department of Veterans Affairs
policy is one of disclosure of informa-
tion from agency records to the extent
permitted by law. This includes the re-
lease of information which the Depart-
ment of Veterans Affairs is authorized
to withhold under 5 U.S.C. 552(b) (see
§1.554) if it is determined: (a) By the
Secretary of Veterans Affairs or the
Deputy Secretary that disclosure of
such information will serve a useful
purpose or (b) by an administration,
staff office, or field facility head or
designee under §1.556(a) that disclosure
will not adversely affect the proper
conduct of official business or con-
stitute an invasion of personal privacy.

[40 FR 12656, Mar. 20, 1975]
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§1.551 [Reserved]

§1.552 Public access to information
that affects the public when not
published in the Federal Register
as constructive notice.

(a) Those statements of policy and
interpretations adopted by the Depart-
ment of Veterans Affairs but not pub-
lished in the FEDERAL REGISTER, and
administrative manuals and staff in-
structions that affect any member of
the public, unless promptly published
and copies offered for sale, will be kept
currently indexed by the office of pri-
mary program responsibility or the
Manager, Administrative Services, as
determined by the Secretary or des-
ignee. Such index or indexes or supple-
ments thereto will be promptly pub-
lished, quarterly or more frequently,
and distributed (by sale or otherwise)
unless the Department of Veterans Af-
fairs determines by order published in
the FEDERAL REGISTER that publica-
tion would be unnecessary and imprac-
ticable, in which case the Department
of Veterans Affairs will nonetheless
provide copies of such index or indexes
or supplements thereto on request at a
cost not to exceed the direct cost of du-
plication. Both the index and the mate-
rials indexed as required by this para-
graph will be made available to the
public, for inspection and copying.
Public reading facilities for this pur-
pose will be maintained in Department
of Veterans Affairs Central Office and
Department of Veterans Affairs field
facilities, open to the public during the
normal duty hours of the office in
which located. Orders made in the ad-
judication of individual claims under
laws administered by the Department
of Veterans Affairs are confidential and
privileged by statute (38 U.S.C. 5701)
and so are exempt from this require-
ment.

(b) When publishing or making avail-
able to the public any opinion, order,
statement of policy, interpretation,
staff manual or instruction to staff,
identifying details will be deleted, and
the deletion justified in writing, to the
extent required to prevent a clearly un-
warranted invasion of personal privacy.

(c) No final order, opinion, statement
of policy, interpretation, staff manual
or instruction which is issued, adopted,
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or promulgated after July 4, 1967, that
affects any member of the public may
be relied upon, used, or cited as prece-
dent against any private party unless
it has been indexed and either made
available or published as provided in
this section or unless that private
party shall have actual and timely no-
tice of the terms thereof.

[32 FR 10850, July 25, 1967, as amended at 40
FR 12657, Mar. 20, 1975; 72 FR 65462, Nov. 21,
2007]

§1.553 Public access to other reason-
ably described records.

(a) Except for requests for records
which are processed under §§1.551 and
1.552 of this part, unless otherwise pro-
vided for in title 38, Code of Federal
Regulations, all requests for records
shall be processed under paragraph (b)
of this section, as well as under any
other VA law or regulation governing
access to or confidentiality of records
or information. Records or information
customarily furnished to the public in
the regular course of the performance
of official duties may be furnished to
the public without reference to para-
graph (b) of this section. To the extent
permitted by other laws and regula-
tions, VA will also consider making
available records which it is permitted
to withhold under the FOIA if it deter-
mines that such disclosure could be in
the public interest.

(b) Reasonably described records in
VA custody, or copies thereof, other
than records made available to the
public under provisions of §§1.551 and
1.652 of this part, or unless otherwise
provided for in title 38, Code of Federal
Regulations, requested in accordance
with published rules stating the time,
place, fees (if any), and procedures to
be followed, will be made promptly
available, except as provided in §1.554
of this part, to any person upon re-
quest. Such request must be in writing,
over the signature of the requester and
must contain a reasonable description
of the record desired so that it may be
located with relative ease. The request
should be made to the office concerned
(having jurisdiction of the record de-
sired) or, if not known, to the Director
or Veterans Service Center Manager in
the nearest VA regional office; the Di-
rector, or Chief, Medical Administra-
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tion Service, or other responsible offi-
cial of VA medical facility where most
recently treated; or to the Department
of Veterans Affairs Central Office, 810
Vermont Avenue NW., Washington, DC
20420. Personal contacts should nor-
mally be made during the regular duty
hours of the office concerned, which
are 8 a.m. to 4:30 p.m. Monday through
Friday for VA Central Office and most
field facilites.

(Authority: 5 U.S.C. 552(a)(3))

[63 FR 10377, Mar. 31, 1988, as amended at 71
FR 28586, May 17, 2006]

§1.553a Time limits for Department of
Veterans Affairs response to re-
quests for records.

(a) When a request for records made
under §1.551, §1.552 or §1.553 is received
it will be promptly referred for action
to the proper employee designated in
accordance with §1.556 to take initial
action on granting or denying requests
to inspect or obtain information from
or copies of the records described.

(b) Any such request will then be
promptly evaluated and a determina-
tion made within 10 days (excepting
Saturdays, Sundays, and legal public
holidays) after the receipt of the re-
quest whether the Department of Vet-
erans Affairs will comply with the re-
quest. Upon determination to comply
or deny the request the person making
the request will be notified imme-
diately of the determination and the
reasons therefor, and of the right of the
person to appeal to the Secretary of
Veterans Affairs any adverse deter-
mination. Records to be furnished will
be supplied promptly.

(¢c) Upon receipt of such an appeal
from an adverse determination it will
be evaluated and a further determina-
tion made within 20 days (excepting
Saturdays, Sundays, and legal public
holidays) after receipt of the appeal. If
on appeal the denial is in whole or in
part upheld the Department of Vet-
erans Affairs will notify the requester
of the provisions for judicial review of
this determination. (See §§1.557 and
1.558.)

(d) In unusual circumstances, specifi-
cally as follows, the time limits in
paragraphs (b) and (c) of this section
may be extended by written notice to
the requester setting forth the reasons
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for such extension and the date on
which a determination is expected to
be dispatched. The date specified will
not result in an extension for more
than 10 working days. Unusual cir-
cumstances will be interpreted to mean,
but only to the extent reasonably nec-
essary to the proper processing of the
particular request, as follows:

(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request;

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of the Department of
Veterans Affairs having substantial
subject-matter interest therein.

(e) Pursuant to section 552(a)(6), title
5 U.S.C., any person making a request
to the Department of Veterans Affairs
for records under section 552(a) (1), (2)
or (3) (see §§1.551, 1.552 and 1.553) will be
deemed to have exhausted his or her
administrative remedies with respect
to such request if the Department of
Veterans Affairs fails to comply with
the applicable time limit provisions of
this section. If, however, the Govern-
ment can show exceptional cir-
cumstances exist and that the Depart-
ment of Veterans Affairs is exercising
due diligence in responding to the re-
quest, the statute also permits the
court to retain jurisdiction and allow
the Department of Veterans Affairs ad-
ditional time to complete its review of
the records.

(f) Requests for the release of infor-
mation from files, records, reports, and
other papers and documents in Depart-
ment of Veterans Affairs custody per-
taining to claims under any of the laws
administered by the Department of
Veterans Affairs (covered by §§1.500
through 1.527) may also be initiated
under 5 U.S.C. 552. Such requests will
also be evaluated, a determination
made within 10 days (excepting Satur-
days, Sundays, and legal public holi-
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days) after the receipt of the request
whether the Department of Veterans
Affairs will comply with the request,
and the requester notified immediately
of the determination and the reasons
therefor, and of the right of the person
to appeal to the Secretary of Veterans
Affairs any adverse determination.
Records to be furnished will be supplied
promptly.

[40 FR 12657, Mar. 20, 1975]

§1.554 Exemptions from public access
to agency records.

(a) The exemptions in this paragraph
constitute authority to withhold from
disclosure certain categories of infor-
mation in Department of Veterans Af-
fairs records except that any reason-
ably segregable portion of a record
shall be provided to any person re-
questing such record after deletion of
the portions which are exempt under
this paragraph.

(1) Specifically authorized under cri-
teria established by an Executive order
to be kept secret in the interest of the
national defense or foreign policy, and
are in fact properly classified pursuant
to such Executive order.

(2) Related solely to internal Depart-
ment of Veterans Affairs personnel
rules and practices.

(3) Specifically exempted from disclo-
sure by statute other than 5 U.S.C.
5562b, provided that such statute:

(i) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue,
or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld.

(4) Trade secrets and commercial or
financial information obtained from
any person and privileged or confiden-
tial.

(5) Interagency or intra-agency mem-
orandums or letters which would not
be available by law to a private party
in litigation with the Department of
Veterans Affairs.

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
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such law enforcement records or infor-
mation:

(i) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(ii) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law, or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(Authority: 5 U.S.C. 552(b)(7))

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of any agency responsible for the regu-
lation or supervision of financial insti-
tutions.

(9) Geological and geophysical infor-
mation and data (including maps) con-
cerning wells.

(b) Information in the categories ex-
empted under paragraph (a) of this sec-
tion, other than in paragraph (a)(3)
which is applicable to Department of
Veterans Affairs claimant records, will
be released only as authorized in §1.550.
The release of information from De-
partment of Veterans Affairs claimant
records will be made only in accord-
ance with §§1.501 through 1.526.

(c)(1) Whenever a request is made
which involves access to records de-
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scribed in paragraph (a)(7)(i) of this
section and

(i) The investigation or proceeding
involves a possible violation of crimi-
nal law, and

(ii) There is reason to believe that

(A) The subject of the investigation
or proceeding is not aware of its pend-
ency, and

(B) Disclosure of the existence of the
records could reasonably be expected to
interfere with enforcement pro-
ceedings, the Agency may, during only
such time as that circumstance con-
tinues, treat the records as not subject
to the requirements of this section.

(2) Whenever informant vrecords
maintained by a criminal law enforce-
ment agency under an informant’s
name or personal identifier are re-
quested by a third party according to
the informant’s name or personal iden-
tifier, the Department may treat the
records as not subject to the require-
ments of this section unless the in-
formant’s status as an informant has
been officially confirmed.

(Authority: 5 U.S.C. 552(c)(1) and (¢)(2))
[32 FR 10850, July 25, 1967, as amended at 40

FR 12657, Mar. 20, 1975; 42 FR 37976, July 26,
1977; 53 FR 9442, Mar. 23, 1988]

§1.554a Predisclosure notification pro-
cedures for confidential commercial
information.

(a) General. During the conduct of its
business the Department of Veterans
Affairs (VA) may acquire records which
contain confidential commercial infor-
mation, as defined in paragraph (b) of
this section. Such records will not be
released in response to a Freedom of
Information Act (FOIA) request, except
under the provisions of this section.
This section establishes uniform VA
procedures for giving submitters
predisclosure notice of requests for
their records which contain confiden-
tial commercial information that may
be exempt from disclosure under 38
CFR 1.554(a)(4). These procedures are
required by Executive Order 12600,
Predisclosure Notification Procedures
for Confidential Commercial Informa-
tion, dated June 23, 1987.

(b) Definitions—(1) Confidential com-
mercial information means records pro-
vided to the government by a sub-
mitter that arguably contain material
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exempt from release under Exemption
4 of the FOIA, 5 U.S.C. 552 (b)(4), as im-
plemented by §1.5564 of this part, be-
cause disclosure could reasonably be
expected to cause substantial competi-
tive harm.

(2) Submitter means any person or en-
tity who provides confidential commer-
cial information to the government.
The term ‘‘submitter” includes, but is
not limited to corporations, State gov-
ernments, and foreign governments.

(c) Notification to submitters of con-
fidential commercial information. When a
request is received, for a submitter’s
record(s), or information which con-
tains confidential commercial informa-
tion, and the request is being processed
under the FOIA, 5 U.S.C. 552, the sub-
mitter will be promptly notified in
writing of the request when required by
paragraph (d) of this section. The noti-
fication will advise the submitter that
a request for its record(s) has been re-
ceived and is being processed under the
FOIA. The notice will describe the
exact nature of the record(s) requested
or will provide to the submitter copies
of the record(s) or portions thereof con-
taining the requested confidential com-
mercial information. It will also in-
form the submitter of the opportunity
to object to the disclosure in writing
within 10 working days, and of the re-
quirements for such a written objec-
tion, as described in paragraph (f) of
this section. The notification will be
sent by certified mail, return receipt
requested.

(d) When notification is required. (1)
For confidential commercial informa-
tion submitted to VA prior to January
1, 1988, notification to submitters is re-
quired whenever:

(i) The records are less than 10 years
old and the requested information has
been designated by the submitter as
confidential commercial information;
or

(ii) VA facility, administration, or
staff office which has custody of the re-
quested records has reason to believe
that disclosure of the requested infor-
mation could reasonably be expected to
cause substantial competitive harm.

(2) For confidential commercial in-
formation submitted to VA on or after
January, 1, 1988, notification is re-
quired whenever:
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(i) The submitter has in good faith
designated the requested records as
confidential information in accordance
with paragraph (e) of this section; or

(ii) VA facility, administration, or
staff office which has custody of the re-
quested records has reason to believe
that disclosure could reasonably be ex-
pected to cause substantial competi-
tive harm.

(e) Designation by submitters of infor-
mation as confidential commercial infor-
mation. (1) When business records are
provided to VA, the submitter may ap-
propriately designate any records or
portions thereof which contain con-
fidential commercial information, the
disclosure of which could reasonably be
expected to cause substantial competi-
tive harm. This designation may be
made at the time the information or
record is given to VA or within a rea-
sonable period of time thereafter, but
not later than 60 days after receipt of
the information by VA. Information so
designated will be clearly identified by
marking it with the words ‘‘confiden-
tial commercial information’ or by an
accompanying detailed written descrip-
tion of the specific kinds of informa-
tion that is designated. If a complete
document or record is designated, the
cover page of the document or record
will be clearly marked ‘‘This entire
(document, record, etc.) consists of
confidential commercial information.”
If only portions of documents are des-
ignated, only those specific designated
portions will be conspicuously anno-
tated as ‘‘confidential commercial in-
formation.”

(2) A designation described in para-
graph (e)(1) of this section will remain
in effect for a period of not more than
10 years after submission to VA, unless
the submitter provides acceptable jus-
tification for a longer specific period. If
a shorter designation period is ade-
quate, the submitter’s designation
should include the earlier expiration
date. Whenever possible, the submit-
ter’s designation should be supported
by a statement or certification by an
officer or authorized representative of
the submitter that the records are in
fact confidential commercial informa-
tion and have not been published or
made available to the public.
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(f) Opportunity to object to disclosure.
(1) When notification to a submitter is
made pursuant to paragraph (c) of this
section, the submitter or designee may
object to the disclosure of any specified
portion of the record(s). Such objection
will be in writing, will be addressed to
the VA official who provided notice,
will identify the specific record(s) or
portion(s) of records that should not be
disclosed, will specify all grounds upon
which disclosure is opposed, and will
explain in detail why the information
is considered to be a trade secret or
confidential commercial information,
i.e., why disclosure of the specified
records could reasonably be expected to
cause substantial competitive harm.
Information provided by a submitter
pursuant to this paragraph may itself
be subject to disclosure under the
FOIA.

(2) Any objection to disclosure must
be submitted within 10 working days
after receipt by the submitter of notifi-
cation as provided for in paragraph (c)
of this section.

(3) If an objection to disclosure is re-
ceived within the 10 working day time
period, careful consideration will be
given to all specified grounds for non-
disclosure prior to making an adminis-
trative determination whether to dis-
close the record. When it is determined
to disclose the requested record(s) or
portions of records which are the sub-
ject of an objection, the submitter will
be provided a written statement of the
VA decision, the reason(s) that the sub-
mitter’s objections to disclosure were
overruled, a description or copy of the
exact information or record(s) to be
disclosed which were the subject of an
objection, and the specified date of dis-
closure. The date of disclosure will not
be less than 10 working days from the
date this notice is placed into mail de-
livery channels.

(g) Notices to requester. (1) When a re-
quest is received for records that may
contain confidential commercial infor-
mation protected by FOIA exemption
(b)(4), 5 U.S.C. 5562(B)(4), the requester
will be notified that the request is
being processed under the provisions of
this regulation and, as a consequence,
there may be a delay in receiving a re-
sponse.
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(2) Whenever a submitter is notified,
pursuant to paragraph (c) of this sec-
tion, that VA has received a request for
records which had been provided by
such submitter, and that such request
was being processed under the FOIA,
the requester will be notified that the
submitter is being provided an oppor-
tunity to comment on the request. The
notice to the requester should not in-
clude any of the specific information
contained in the records being re-
quested.

(3) Whenever VA notifies a submitter
of a final decision, the requester will
also be notified by separate correspond-
ence. This notification to the requester
may be contained in VA’s FOIA deci-
sion.

(h) Notices of lawsuit. Whenever a
FOIA requester brings suit seeking to
compel disclosure of confidential com-
mercial information, the submitter of
the information will be promptly noti-
fied.

(i) Ezxceptions to the mnotification re-
quirements. The predisclosure notifica-
tion requirements in paragraph (c) of
this section need not be followed if:

(1) It is determined that the record(s)
or information should not be disclosed;

(2) The record(s) requested have been
published or have been officially made
available to the public;

(3) Disclosure of the record(s) or in-
formation is required by law (other
than the FOIA, 5 U.S.C. 552);

(4) Disclosure is required by an Agen-
cy rule that:

(i) Was adopted pursuant to notice
and public comment;

(ii) Specifies narrow classes of
records submitted to VA that are to be
released under the FOIA; and

(iii) Provides in exceptional cir-
cumstances for notice when the sub-
mitter provides written justification,
at the time the information is sub-
mitted or a reasonable time thereafter,
that disclosure of the information
could reasonably be expected to cause
substantial competitive harm;

(6) The record(s) requested are not
designated by the submitter as exempt
from disclosure in accordance with
paragraph (e) of this section, and the
submitter had an opportunity to do so
at the time of submission of the
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record(s) or a reasonable time there-
after, and VA does not have substantial
reason to believe that disclosure of the
information would result in competi-
tive harm; or

(6) The designation made by the sub-
mitter in accordance with paragraph
(e) of this section appears obviously
frivolous, except that, in such case, VA
must still provide the submitter with
advance written notice of any final ad-
ministrative disclosure determination
not less than 10 working days prior to
the specified disclosure date.

(Approved by the Office of Management and
Budget under control number 2900-0393)

(Authority: 38 U.S.C. 501; 5 U.S.C. 552(b)(4):
E.O. 12600 (52 FR 23781))

[67 FR 2229, Jan. 21, 1992]

§1.555 Fees.

(a) Definitions of terms. For the pur-
pose of this section, the following defi-
nitions apply:

(1) Commercial use request means a re-
quest from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade or
profit interests of the requester or the
person on whose behalf the request is
made. To determine whether a request
properly belongs in this category, con-
sideration must be given to the use to
which a requester will put the docu-
ments requested. Where the use of the
records sought is not clear in the re-
quest or where there is reasonable
cause to doubt the use to which the re-
quester will put the records sought, ad-
ditional information may be sought
from the requester before assigning the
request to a specific category.

(2) Direct costs means those expendi-
tures which VA actually incurs in
searching for and duplicating (and in
the case of commercial use requests,
reviewing) documents to respond to a
Freedom of Information Act (FOIA) re-
quest. Direct costs include, for exam-
ple, the salary of the employee per-
forming work, i.e., the basic rate of pay
for the employee, plus 16 percent of
that rate to cover benefits, and the
cost of operating duplicating machin-
ery. Not included in direct costs are
overhead expenses such as costs of
space, and heating or lighting of the fa-
cility in which the records are stored.
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(3) Duplication means the process of
making a copy of a document nec-
essary to respond to a FOIA request.
Such copies can take the form of paper
copy, microform, audiovisual materials
or machine readable documentation
(e.g., magnetic tape or disk), among
others. The copy provided must be in a
form that is reasonably usable by re-
questers.

(4) Educational institution means a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program or programs of scholarly re-
search. To determine whether a request
properly belongs in this category, the
request must be evaluated to ensure
that it is apparent from the nature of
the request that it serves a scholarly
research goal of the institution, rather
than an individual goal of the re-
quester or a commercial goal of the in-
stitution.

(5) Non-commercial scientific institution
means an institution that is not oper-
ated on a commercial basis (as that term
is referenced under Commercial use re-
quest of this paragraph) and which is
operated solely for the purpose of con-
ducting scientific research, the results
of which are not intended to promote
any particular product or industry.

(6) Representative of the mews media
means any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of current
interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
public at large, and publishers of peri-
odicals (but only in those instances
when they can qualify as disseminators
of mews) who make their products
available for purchase or subscription
by the general public. These examples
are not intended to be all inclusive. As
traditional methods of news delivery
evolve (e.g., electronic dissemination
of newspapers through telecommuni-
cations services), such alternative
media will be included in this category.
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Freelance journalists may be regarded
as working for a news organization if
they can demonstrate a solid basis for
expecting publication through that or-
ganization, even though not actually
employed by it. A publication contract
would be the clearest proof, but the re-
quester’s past publication history can
be considered also. In any case, free-
lancers who do not qualify for inclu-
sion in the representative of the mews
media category may seek a reduction or
waiver of fees under paragraph (f) of
this section.

(T) Review means the process of exam-
ining documents located in response to
a commercial use request (see definition
of commercial use request in this sec-
tion) to determine whether any portion
of any document located is permitted
to be withheld. It also includes proc-
essing any documents for disclosure in
response to a commercial use request,
e.g., doing all that is necessary to ex-
cise them and otherwise prepare them
for release. The term review does not
include time spent resolving general
legal or policy issues regarding the ap-
plication of exemptions.

(8) Search means all the time spent
looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within documents. Searches may be
done manually or by computer using
existing programs. The most efficient
and least expensive manner of search-
ing for material will be used to mini-
mize costs to VA and the requester.
For example, line-by-line searches will
not be conducted when duplicating an
entire document is the least expensive
and quicker method of complying with
a request. The term search does not
cover the time spent to review docu-
ments to determine whether all or por-
tions thereof can be withheld under one
of the nine categories of exemptions
identified in §1.554 of this part.

(b) Fees to be charged. (1) Except as
provided in paragraphs (c), (d), (f) and
(g) of this section, the Department of
Veterans Affairs will charge fees that
recoup the full allowable direct costs
for responding to each request from the
public. Such fees will be charged in ac-
cordance with the schedule of fees in
paragraph (e) of this section, and other
requirements or restrictions in this
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regulation. The most efficient and
least costly methods will be used to
comply with requests for documents
made under the FOIA.

(2) If it is estimated that charges for
duplication determined by using the
fee schedule in §1.555(e) of this part are
likely to exceed $25, the requester will
be notified of the estimated amount of
fees, unless the requester has indicated
in advance his or her willingness to pay
fees as high as those anticipated. Such
notice will offer the requester the op-
portunity to confer with Department
personnel with the object of reformu-
lating the request to meet his or her
needs at a lower cost.

(3) Each administration and staff of-
fice upon approval of the Secretary is
authorized to contract with private
sector services to locate, reproduce,
and disseminate records in response to
FOIA requests when that is the most
efficient and least costly method. If a
contractor is used, the ultimate cost to
the requester can be no greater than it
would if the administration, staff of-
fice, or field facility performed the
task, itself. In no case may an adminis-
tration, staff office, or field facility
contract out responsibilities which the
FOIA provides that they alone may dis-
charge, such as determining the appli-
cability of an exemption, or deter-
mining whether to waive or reduce
fees.

(4) When documents that would be re-
sponsive to a request are maintained
for distribution by agencies operating
statutory-based fee schedule programs,
in which the agency is required to set
the level of fees for particular types of
records, such as the National Technical
Information Service or the Govern-
ment Printing Office, the requester of
such documents will be informed of the
steps necessary to obtain records from
those sources, rather than from VA.

(c) Restrictions on assessing fees. With
the exception of commercial use re-
quests no charges will be assessed for
the first 100 pages of duplication and
the first two hours of search time.
Moreover, no fees are to be charged any
requester, including commercial use
requesters, if the cost of collecting the
fee is equal to or greater than the fee
itself. These provisions work together
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so that, except for commercial use re-
quests, fees will not be assessed until
the free search and duplication have
been provided. For example, if a re-
quest takes two hours and ten minutes
of search time and results in 105 repro-
duced pages of documents, fees can be
charged for only 10 minutes of search
time and for only five pages of repro-
duction. If this cost were equal to or
less than the cost to VA of billing the
requester and processing the fee col-
lected, no charges would be assessed.
(NOTE: The cost of collecting fees are
VA’s administrative costs of receiving
and recording a requester’s remittance,
and processing the fee for deposit in
the Treasury Department’s special ac-
count. The cost is determined to be
negligible. The per-transaction costs to
the Treasury to handle such remit-
tances is negligible and will not be con-
sidered in the Department’s determina-
tion.)

(1) For purposes of the restriction on
assessing fees, the word pages refers to
one-sided paper copies of the standard
sizes 8%2” x 11”7 or 8%” x 14” or 11 ” x 14”.
Accordingly, requesters will not be en-
titled to 100 microfiche or 100 computer
disks free. One microfiche containing
the equivalent of 100 pages or 100 pages
of computer printout might meet the
terms of the restriction.

(2) The term search time in this con-
text is based on manual searches. To
calculate the computer search time for
the purpose of applying the two-hour
search restriction, the hourly cost of
operating the computer’s central proc-
essing unit will be combined with the
operator’s hourly salary, plus 16 per-
cent of the salary. When the cost of the
search (including the operator time
and the cost of the computer to process
a request) equals the equivalent dollar
amount of two hours of the salary of
the person performing the search, i.e.,
the operator, charges will begin to be
assessed for a computer search.

(d) Categories of requesters and fees to
be charged each category. There are four
categories of FOIA requesters: Com-
mercial use requesters; educational and
non-commercial scientific institutional
requesters; requesters who are rep-
resentatives of news media; and all
other requesters. Specific levels of fees
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will be charged for each of these cat-
egories as follows:

(1) Commercial use requesters. When a
request for documents for commercial
use is received, the full direct costs of
searching for, reviewing for release,
and duplicating the records sought will
be charged to the requester. Commer-
cial use requesters are not entitled to
two hours of free search time nor 100
free pages of reproduced documents.
Moreover, the commercial use re-
quester will be charged the cost of
searching for and reviewing records
even if there is ultimately no disclo-
sure of records. The requester must
reasonably describe the records sought.

(2) Educational and non-commercial sci-
entific institution requesters. These re-
questers will be charged only for the
cost of reproduction, excluding charges
for the first 100 pages. In order to be
considered a member of this category,
a requester must show that the request
is being made as authorized by and
under the auspices of a qualifying in-
stitution and that the records are not
sought for a commercial use. If the re-
quest is from an educational institu-
tion, the requester must show that the
records sought are in furtherance of
scholarly research. If the request is
from a non-commercial scientific insti-
tution, the requester has to show that
the records are sought in furtherance
of scientific research. Information nec-
essary to support a claim of being cat-
egorized as an educational or non-com-
mercial scientific institution requester
will be provided by the requester, and
the requester must reasonably describe
the records sought.

(3) Representatives of news media.
These requesters will be charged for
the cost of reproduction, only, exclud-
ing charges for the first 100 pages. To
be included in this category, a re-
quester must fall within the definition
of a representative of the news media
specified in paragraph (a)(vi) of this
section, and the request must not be
made for commercial use. A request for
records supporting the news dissemina-
tion function of the requester will not
be considered to be a request that is for
commercial use. Requesters must rea-
sonably describe the records sought.
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(4) All other requesters. Any requester
that does not fit into any of the cat-
egories in this section will be charged
fees which recover the full reasonable
direct cost of searching for and repro-
ducing records that are responsive to
the request, except that the first 100
pages of reproduction and the first two
hours of search time will be furnished
without charge. In addition, under cer-
tain circumstances specified in para-
graph (f) of this section, fees will be
waived or reduced at the discretion of
field facility heads, their designee, or
responsible Central Office officials. Re-
quests from VA beneficiaries, appli-
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cants for VA benefits, or other individ-
uals for records retrievable by their
name or other personal identifier will
initially be processed under 38 U.S.C.
5701 and 5 U.S.C. 552a and will be as-
sessed fees in accordance with the ap-
plicable fee provisions of §1.526(i) or
§1.577(f) of this part. To the extent that
records are not disclosable under these

disclosure of such

records will be evaluated under §§1.550
through 1.559 of this part, and fees will
be assessed under paragraph (e) of this
section. Requesters must reasonably
describe the records sought.

(e) Schedule of fees:

Activity

Fees

(1) Duplication of documents by any type of reproduction process to produce plain one-sided
paper copies of a standard size (82" x 11”; 812" x 14”; 11”7 x 14”).

(2) Duplication of non-paper records, such as microforms, audiovisual materials (motion pic-
tures, slides, laser optical disks, video tapes, audiotapes, etc.) computer tapes and disks,
diskettes for personal computers, and any other automated media output.

(3) Duplication of documents by any type of reproduction process not covered by paragraphs
(e)(1) and (2) of this section to produce a copy in a form reasonably usable by the re-
quester.

(4) Document search by manual (non-automated) methods

$0.15 per page.

Actual direct cost to the Agency.
(See paragraph (a)(2) of this
section and, if costs are likely
to exceed $25.00, paragraph
(b)(2) of this section.

Actual direct cost to the Agency.
(See paragraph (a)(2) of this
section and, if costs are likely
to exceed $25.00, paragraph
(b)(2) of this section.

Basic hourly salary rate of the
employee(s) performing the
search, plus 16 percent. (If
costs are likely to exceed
$25.00, see paragraph (g)(2)
of this section.)

(NoTe—If a department, staff office or field station uses exclusively a single class of personnel, e.g., all administrative/clerical or

all professional/executive, an average rate for the range of grades involved may be used).
(5) Document search using automated methods, such as by computer ............cc.ccceeveiviinenens

(6) Document review (use only for commercial use requesters)

Actual direct cost to perform
search. (See paragraph (c)(2)
of this section, and, if costs are
likely to exceed $25.00, see
paragraph (g)(2) of this sec-
tion.)

Basic hourly salary rate of em-
ployee(s) performing initial re-
view to determine whether to
release document(s) or por-
tions of records, plus 16 per-
cent.

(NOTE. Charge for document reviews covers only the time spent reviewing the document(s) at the initial administrative level to
determine applicability of a specific FOIA exemption to a particular record or portion of a record. It does not cover any review
incurred at the administrative appeal level once the initial exemptions are applied. However, records or portions of records
withheld in full under an exemption which is subsequently determined not to apply may be reviewed again to determine the
applicability of other exemptions not previously considered. The cost for such a subsequent review may be properly as-
sessed).

(7) Other charges: Certifying that records are true copies; Sending records by special meth-
ods such as express mail.

Where applicable, assess under
provisions of §§1.526(i) and (j)
of this part, otherwise actual
direct cost of service per-
formed.

mined by responsible Central Office of-
ficials or field station heads or their

(f) Waiving or reducing fees. (1) Fees
for records and services provided in re-
sponse to a FOIA request will be
waived or reduced when it is deter-
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designee that furnishing the docu-
ment(s) is in the public interest be-
cause it is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the govern-
ment and is not primarily in the com-
mercial interest of the requester.

(2) The following factors will be con-
sidered in sequence in determining
whether disclosure of information is in
the public interest because it is likely
to contribute significantly to the pub-
lic understanding of the operations or
activities of the government:

(i) The subject of the request: Wheth-
er the subject of the requested records
concerns the operations or activities of
the government;

(ii) The informative value of the in-
formation to be disclosed: Whether the
disclosure is likely to contribute to an
understanding of government oper-
ations or activities;

(iii) The contribution to an under-
standing of the subject by the public
likely to result from disclosure:
Whether disclosure of the requested in-
formation will contribute to public un-
derstanding; and

(iv) The significance of the contribu-
tion to public understanding: Whether
the disclosure is likely to contribute
significantly to public understanding
of government operations or activities.

(3) The following factors will be con-
sidered in sequence in determining
whether disclosure of information is
primarily in the commercial interest of
the requester:

(i) The existence and magnitude of a
commercial interest: Whether the re-
quester has a commercial interest that
would be furthered by the requested
disclosure; and, if so

(ii) The primary interest in disclo-
sure: Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in
the commercial interest of the re-
quester.

(4) An appeal from an adverse fee
waiver or reduction determination will
be processed in the same manner as de-
scribed in §1.557 of this part.

(g) Other administrative considerations
to improve assessment and collection of
fees—(1) Charging interest—notice and
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rate. The Department of Veterans Af-
fairs may charge interest to those re-
questers who fail to timely pay fees as-
sessed in accordance with these regula-
tions. Determination to charge interest
will be made by the responsible Central
Office official or field facility head or
designee. Interest will be assessed on
the unpaid bill beginning on the 31st
day following the day on which the
original building was sent. Interest will
be at the rate prescribed in section 3717
of title 31 U.S.C., and will accrue from
the date of the billing. Accounting pro-
cedures ensure that a requester who
has remitted the full amount within
the time period is properly credited
with the payment. The fact that the
fee has been received by VA, even if not
processed, will suffice to stay the ac-
crual of interest.

(2) Charges for wunsuccessful search.
When it is determined by the respon-
sible Central Office official or field fa-
cility head or designee, charges for
searching may be assessed, even if
records are not located to satisfy a re-
quest or if records located are deter-
mined to be exempt from disclosure. If
it is determined that search charges
are likely to exceed $25, the requester
will be notified of the estimated
amount of fees, unless the requester
has indicated in advance a willingness
to pay fees as high as those antici-
pated. Such notice will offer the re-
quester the opportunity to confer with
agency personnel with the object of re-
formulating the request to meet his or
her needs at a lower cost.

(38) Aggregating requests. When the re-
sponsible Central Office official or field
facility head or designee reasonably be-
lieves that a requester or, on rare occa-
sions, a group of requesters acting in
concert, is attempting to break a re-
quest down into a series of requests for
the purpose of evading the assessment
of fees, the responsible Central Office
official, or field facility head or des-
ignee may aggregate (combine) any
such requests and charge accordingly.
One element to consider in deter-
mining whether a belief would be rea-
sonable is the time period in which the
requests occurred. For example, it is
reasonable to presume that multiple
requests within a 30-day time period
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that seek portion(s) of the same docu-
ment(s) is an attempt to avoid pay-
ment of charges. For requests made
over a longer period, however, such
presumption becomes harder to sus-
tain. In each case, there must be a
solid basis for determining that aggre-
gation is warranted. Caution will be ex-
ercised before aggregating requests
from more than one requester. There
must be a concrete basis on which to
conclude that the requesters are acting
in concert and are acting specifically
to avoid payment. In no case will mul-
tiple requests on unrelated subjects
from one requester be aggregated.

(4) Advance payments. The Depart-
ment of Veterans Affairs may not re-
quire a requester to make an advance
payment, i.e., payment before work is
commenced or continued on a request,
unless:

(i) The allowable charges that a re-
quester may be required to pay are
likely to exceed $250. Then, the Depart-
ment of Veterans Affairs should either
notify the requester of the likely cost
and obtain satisfactory assurance of
full payment, or require an advance
payment of an amount up to the full
estimated charges in the case of re-
questers with no history of payment;
or

(ii) A requester has previously failed
to pay a fee charged in a timely fashion
(i.e., within 30 days of the date of the
billing). Then, the Department of Vet-
erans Affairs may require the requester
to pay the full amount owed, plus any
applicable interest as provided in para-
graph (g)(1) of this section, or to dem-
onstrate that he or she has, in fact,
paid the fee, and to make an advance
payment of the estimated fee before
the Department begins to process a
new request or a pending request from
that requester.

(iii) If a requester is required to
make advance payments, as described
in this section, the time limits pre-
scribed in §1.553a of this part, for re-
sponding to initial requests and ap-
peals from initial denials, will begin
only after the Department has received
the advance fee payments.

(6) Debt collection. In the event of
non-payment of billed charges for dis-
closure of records, the procedures au-
thorized by the Debt Collection Act of
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1982 (Pub. L. 97-365) may be used. This
may include disclosure to consumer re-
porting agencies and use of collection
agencies.

(Authority: 5 U.S.C. 552(a)(4)(A))
[563 FR 10377, Mar. 31, 1988]

§1.556 Requests for other reasonably
described records.

Each administration, staff office, and
field facility head will designate an
employee(s) who will be responsible for
initial action on (granting or denying)
requests to inspect or obtain informa-
tion from or copies of records under
their jurisdiction and within the pur-
view of §1.5563. This responsibility in-
cludes maintaining a uniform listing of
such requests. Data logged will consist
of: Name and address of requester; date
of receipt of request; brief description
of request; action taken on request,
granted or denied; citation of the spe-
cific section when request is denied;
and date of reply to the requester. In
the field a denial of any such request
may be made only by the Director or
the designated employee and in Central
Office only by the administration or
staff office head or designee. The letter
notifying the requester of the denial
will be signed by the official making
the denial decision. Any legal question
arising in a field station concerning
the release of information will be re-
ferred to the appropriate Regional
Counsel for disposition as con-
templated by §13.401* of this chapter.
In Central Office such legal questions
will be referred to the General Counsel.
Any administrative question will be re-
ferred through administrative channels
to the appropriate administration or
staff office head. All denials or pro-
posed denials at the Central Office
level will be coordinated with the Di-
rector, Information Service as well as
the General Counsel.

[40 FR 12658, Mar. 20, 1975]

§1.557 Administrative review.

(a) Upon denial of a request, the re-
sponsible Department of Veterans Af-
fairs official or designated employee
will inform the requester in writing of

*EDITORIAL NOTE: At 42 FR 41410, Aug. 17,

1977, §13.401 was removed.
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the denial, cite the specific exemption
in §1.554 upon which the denial is
based, set forth the names and titles or
positions of each person responsible for
the denial of such request, and advise
that the denial may be appealed to the
General Counsel.

(b) The final agency decision in such
appeals will be made by the General
Counsel or the Deputy General Coun-
sel.

[40 FR 12658, Mar. 20, 1975, as amended at 55
FR 21546, May 25, 1990]

§§1.558-1.559 [Reserved]

SAFEGUARDING PERSONAL INFORMATION
IN DEPARTMENT OF VETERANS AFFAIRS
RECORDS

NOTE: Sections 1.5756 through 1.584 concern
the safeguarding of individual privacy from
the misuse of information from files,
records, reports, and other papers and docu-
ments in Department of Veterans Affairs
custody. As to the release of information
from Department of Veterans Affairs claim-
ant records see §1.500 series. As to the re-
lease of information from Department of
Veterans Affairs records other than claimant
records see §1.550 series. Section 1.575 series
implement the provisions of Pub. L. 93-579,
December 31, 1974, adding a section 552a to
title 5 U.S.C. providing that individuals be
granted access to records concerning them
which are maintained by Federal agencies,
and for other purposes.

SOURCE: 40 FR 33944, Aug. 12, 1975, unless
otherwise noted.

§1.575 Social security numbers in vet-
erans’ benefits matters.

(a) Except as provided in paragraph
(b) of this section, no one will be denied
any right, benefit, or privilege provided
by law because of refusal to disclose to
the Department of Veterans Affairs a
social security number.

(b) VA shall require mandatory dis-
closure of a claimant’s or beneficiary’s
social security number (including the
social security number of a dependent
of a claimant or beneficiary) on nec-
essary forms as prescribed by the Sec-
retary as a condition precedent to re-
ceipt or continuation of receipt of com-
pensation or pension payable under the
provisions of chapters 11, 13 and 15 of
title 38, United States Code, provided,
however, that a claimant shall not be
required to furnish VA with a social se-
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curity number for any person to whom
a social security number has not been
assigned. VA may also require manda-
tory disclosure of an applicant’s social
security number as a condition for re-
ceiving loan guaranty benefits and a
social security number or other tax-
payer identification number from ex-
isting direct and vendee loan borrowers
and as a condition precedent to receipt
of a VA-guaranteed loan, direct loan or
vendee loan, under chapter 37 of title
38, United States Code. (Pub. L. 97-365,
sec. 4)

(c) A person requested by VA to dis-
close a social security number shall be
told, as prescribed by §1.578(c), whether
disclosure is voluntary or mandatory.
The person shall also be told that VA is
requesting the social security number
under the authority of title 38 U.S.C.,
or in the case of existing direct or
vendee loan borrowers, under the au-
thority of 26 U.S.C. 6109(a) in conjunc-
tion with sections 145 and 148 of Pub. L.
98-369, or in the case of loan applicants,
under the authority of section 4 of Pub.
L. 97-365. The person shall also be told
that it will be used in the administra-
tion of veterans’ benefits in the identi-
fication of veterans or persons claim-
ing or receiving VA benefits and their
records, that it may be used in making
reports to the Internal Revenue Serv-
ice where required by law, and to deter-
mine whether a loan guaranty appli-
cant has been identified as a delinquent
taxpayer by the Internal Revenue Serv-
ice, and that such taxpayers may have
their loan applications rejected, and
that it may be used to verify social se-
curity benefit entitlement (including
amounts payable) with the Social Se-
curity Administration and, for other
purposes where authorized by both
title 38 U.S.C., and the Privacy Act of
1974, (Pub. L. 93-579), or, where required
by another statute. (Pub. L. 97-365, sec.
4)

(Authority: 38 U.S.C. 5101)

[44 FR 22068, Apr. 13, 1979, as amended at 51
FR 21750, June 16, 1986; 56 FR 25044, June 3,
1991]

§1.576 General policies, conditions of
disclosure, accounting of certain
disclosures, and definitions.

(a) The Department of Veterans Af-
fairs will safeguard an individual
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against an invasion of personal pri-
vacy. Except as otherwise provided by
law or regulation its officials and em-
ployees will:

(1) Permit an individual to determine
what records pertaining to him or her
will be collected, maintained, used, or
disseminated by the Department of
Veterans Affairs.

(2) Permit an individual to prevent
records pertaining to him or her, ob-
tained by the Department of Veterans
Affairs for a particular purpose, from
being used or made available for an-
other purpose without his or her con-
sent.

(3) Permit an individual to gain ac-
cess to information pertaining to him
or her in Department of Veterans Af-
fairs records, to have a copy made of
all or any portion thereof, and to cor-
rect or amend such records.

(4) Collect, maintain, use, or dissemi-
nate any record of identifiable personal
information in a manner that assures
that such action is for a necessary and
lawful purpose, that the information is
correct and accurate for its intended
use, and that adequate safeguards are
provided to prevent misuse of such in-
formation.

(5) Permit exemptions from records
requirements provided in 5 U.S.C. 552a
only where an important public policy
need for such exemption has been de-
termined pursuant to specific statu-
tory authority.

(b) The Department of Veterans Af-
fairs will not disclose any record con-
tained in a system of records by any
means of communication to any person
or any other agency except by written
request of or prior written consent of
the individual to whom the record per-
tains unless such disclosure is:

(1) To those officers and employees of
the agency which maintains the record
and who have a need for the record in
the performance of their duties;

(2) Required under 5 U.S.C. 552;

(3) For a routine use of the record
compatible with the purpose for which
it was collected;

(4) To the Bureau of the Census for
purposes of planning or carrying out a
census or survey or related activity
pursuant to title 13 U.S.C.;

(5) To a recipient who has provided
the Department of Veterans Affairs
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with advance adequate written assur-
ance that the record will be used solely
as a statistical research or reporting
record, and the record is to be trans-
ferred in a form that is not individ-
ually identifiable;

(6) To the National Archives of the
United States as a record which has
sufficient historical or other value to
warrant its continued preservation by
the U.S. Government, or for evaluation
by the Administrator of General Serv-
ices or designee to determine whether
the record has such value;

(7) To another agency or to an instru-
mentality of any governmental juris-
diction within or under the control of
the United States for a civil or crimi-
nal law enforcement activity if the ac-
tivity is authorized by law, and if the
head of the agency or instrumentality
has made a written request to the De-
partment of Veterans Affairs speci-
fying the particular portion desired
and the law enforcement activity for
which the record is sought;

(8) To a person pursuant to a showing
of compelling circumstances affecting
the health or safety of an individual if
upon such disclosure notification is
transmitted to the last known address
of such individual;

(9) To either House of Congress, or, to
the extent of matter within its juris-
diction, any committee or sub-
committee thereof, any joint com-
mittee of Congress or subcommittee of
any such joint committee;

(10) To the Comptroller General, or
any authorized representatives, in the
course of the performance of the duties
of the General Accounting Office; or

(11) Pursuant to the order of a court
of competent jurisdiction.

(c) With respect to each system of
records (i.e., a group of records from
which information is retrieved by the
name of the individual or by some
identifying number, symbol, or other
identifying particular assigned to the
individual) under Department of Vet-
erans Affairs control, the Department
of Veterans Affairs will (except for dis-
closures made under paragraph (b)(1) or
(2) of this section) keep an accurate ac-
counting as follows:

(1) For each disclosure of a record to
any person or to another agency made
under paragraph (b) of this section,
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maintain information consisting of the
date, nature, and purpose of each dis-
closure, and the name and address of
the person or agency to whom the dis-
closure is made;

(2) Retain the accounting made under
paragraph (c)(1) of this section for at
least 5 years or the life of the record,
whichever is longer, after the disclo-
sure for which the accounting is made;

(3) Except for disclosures made under
paragraph (b)(7) of this section, make
the accounting under paragraph (c)(1)
of this section available to the indi-
vidual named in the record at his or
her request; and

(4) Inform any person or other agency
about any correction or notation of
dispute made by the agency in accord-
ance with §1.579 of any record that has
been disclosed to the person or agency
if an accounting of the disclosure was
made.

(d) For the purposes of §§1.575
through 1.584, the parent of any minor,
or the legal guardian of any individual
who has been declared incompetent due
to physical or mental incapacity or age
by a court of competent jurisdiction,
may act on behalf of the individual.

(e) Section 552a(i), title 5 U.S.C., pro-
vides that:

(1) Any officer or employee of the De-
partment of Veterans Affairs, who by
virtue of his or her employment or offi-
cial position, has possession of, or ac-
cess to, Department of Veterans Affairs
records which contain individually
identifiable information the disclosure
of which is prohibited by 5 U.S.C. 552a
or by §1.575 series established there-
under, and who knowing that disclo-
sure of the specific material is so pro-
hibited, willfully discloses the material
in any manner to any person or agency
not entitled to receive it, shall be
guilty of a misdemeanor and fined not
more than $5,000.

(2) Any officer or employee of the De-
partment of Veterans Affairs who will-
fully maintains a system of records
without meeting the notice require-
ments of 5 TU.S.C. 552a(e)(4) (see
§1.578(d)) shall be guilty of a mis-
demeanor and fined not more than
$5,000.

(3) Any person who knowingly and
willfully requests or obtains any record
concerning an individual from the De-
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partment of Veterans Affairs under
false pretenses shall be guilty of a mis-
demeanor and fined not more than
$5,000.

(f) For purposes of §1.575 series the
following definitions apply:

(1) The term agency includes any ex-
ecutive department, military depart-
ment, Government corporation, Gov-
ernment controlled corporation, or
other establishment in the executive
branch of the government (including
the Executive Office of the President),
or any independent regulatory agency.

(2) The term individual means a cit-
izen of the United States or an alien
lawfully admitted for permanent resi-
dence.

(3) The term maintain includes main-
tain, collect, use, or disseminate.

(4) The term record means any item,
collection, or grouping of information
about an individual that is maintained
by an agency, including, but not lim-
ited to, his or her education, financial
transactions, medical history, and
criminal or employment history and
that contains his or her name, or the
identifying number, symbol, or other
identifying particular assigned to the
individual, such as a finger or voice
print or a photograph.

(5) The term system of records means a
group of any records under the control
of any agency from which information
is retrieved by the name of the indi-
vidual or by some identifying number,
symbol, or other identifying particular
assigned to the individual.

(6) The term statistical record means a
record in a system of records main-
tained for statistical research or re-
porting purposes only and not used in
whole or in part in making any deter-
mination about an identifiable indi-
vidual except as provided by section 8
of title 13 U.S.C.

(7) The term routine use means, with
respect to the disclosure of a record,
the use of such record for a purpose
which is compatible with the purpose
for which it was collected.

(g) When the Department of Veterans
Affairs provides by a contract for the
operation by or on behalf of the De-
partment of Veterans Affairs of a sys-
tem of records to accomplish a Depart-
ment of Veterans Affairs function, the
Department of Veterans Affairs will,
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consistent with its authority, cause
the requirements of 5 U.S.C. 552a (as re-
quired by subsection (m)) and those of
the §1.575 series to be applied to such
system. For the purposes of 5 U.S.C.
562a(i) and §1.576(e) any such con-
tractor and any employee of such con-
tractor, if such contract is agreed to on
or after September 27, 1975, will be con-
sidered to be an employee of the De-
partment of Veterans Affairs.

(h) The Department of Veterans Af-
fairs will, for the purposes of 5 U.S.C.
562a, consider that it maintains any
agency record which it deposits with
the Administrator of General Services
for storage, processing, and servicing
in accordance with section 3103 of title
44 U.S.C. Any such record will be con-
sidered subject to the provisions of
§1.575 series implementing 5 U.S.C. 552a
and any other applicable Department
of Veterans Affairs regulations. The
Administrator of General Services is
not authorized to disclose such a
record except to the Department of
Veterans Affairs, or under regulations
established by the Department of Vet-
erans Affairs which are not incon-
sistent with 5 U.S.C. 552a.

(i) The Department of Veterans Af-
fairs will, for the purposes of 5 U.S.C.
5b2a, consider that a record is main-
tained by the National Archives of the
United States if it pertains to an iden-
tifiable individual and was transferred
to the National Archives prior to Sep-
tember 27, 1975, as a record which has
sufficient historical or other value to
warrant its continued preservation by
the United States Government. Such
records are not subject to the provi-
sions of 5 U.S.C. 5b2a except that a
statement generally describing such
records (modeled after the require-
ments relating to records subject to
subsections (e)(4)(A) through (G) of 5
U.S.C. 552a) will be published in the
FEDERAL REGISTER.

(j) The Department of Veterans Af-
fairs will also, for the purposes of 5
U.S.C. 5562a, consider that a record is
maintained by the National Archives of
the United States if it pertains to an
identifiable individual and is trans-
ferred to the National Archives on or
after September 27, 1975, as a record
which has sufficient historical or other
value to warrant its continued preser-
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vation by the United States Govern-
ment. Such records are exempt from
the requirements of 5 U.S.C. 552a ex-
cept subsections (e)(4) (A) through (G)
and (e)(9) thereof.

(Authority: 38 U.S.C. 501)

[40 FR 33944, Aug. 12, 1975, as amended at 40
FR 58644, Dec. 18, 1975; 47 FR 16323, Apr. 16,
1982]

§1.577 Access to records.

(a) Except as otherwise provided by
law or regulation any individual upon
request may gain access to his or her
record or to any information per-
taining to him or her which is con-
tained in any system of records main-
tained by the Department of Veterans
Affairs. The individual will be per-
mitted, and upon his or her request, a
person of his or her own choosing per-
mitted to accompany him or her, to re-
view the record and have a copy made
of all or any portion thereof in a form
comprehensible to him or her. The De-
partment of Veterans Affairs will re-
quire, however, a written statement
from the individual authorizing discus-
sion of that individual’s record in the
accompanying person’s presence.

(b) Any individual will be notified,
upon request, if any Department of
Veterans Affairs system of records
named contains a record pertaining to
him or her. Such request must be in
writing, over the signature of the re-
quester. The request must contain a
reasonable description of the Depart-
ment of Veterans Affairs system or
systems of records involved, as de-
scribed at least annually by notice pub-
lished in the FEDERAL REGISTER de-
scribing the existence and character of
the Department of Veterans Affairs
system or systems of records pursuant
to §1.578(d). The request should be
made to the office concerned (having
jurisdiction over the system or systems
of records involved) or, if not known,
to the Director or Department of Vet-
erans Affairs Officer in the nearest De-
partment of Veterans Affairs regional
office, or to the Department of Vet-
erans Affairs Central Office, 810
Vermont Avenue, NW., Washington, DC
20420. Personal contact should nor-
mally be made during the regular duty
hours of the office concerned, which
are 8:00 a.m. to 4:30 p.m., Monday
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through Friday for Department of Vet-
erans Affairs Central Office and most
field facilities. Identification of the in-
dividual requesting the information
will be required and will consist of the
requester’s name, signature, address,
and claim, insurance or other identi-
fying file number, if any, as a min-
imum. Additional identifying data or
documents may be required in specified
categories as determined by operating
requirements and established and pub-
licized by the promulgation of Depart-
ment of Veterans Affairs regulations.
(5 U.8.C. bb2a(f)(1))

(c) The department or staff office
having jurisdiction over the records in-
volved will establish appropriate dis-
closure procedures and will notify the
individual requesting disclosure of his
or her record or information pertaining
to him or her of the time, place and
conditions under which the Depart-
ment of Veterans Affairs will comply
to the extent permitted by law and De-
partment of Veterans Affairs regula-
tion. (6 U.S.C. 552a(f)(2))

(d) Access to sensitive material in
records, including medical and psycho-
logical records, is subject to the fol-
lowing special procedures. When an in-
dividual requests access to his or her
records, the Department of Veterans
Affairs official responsible for admin-
istering those records will review them
and identify the presence of any sen-
sitive records. Sensitive records are
those that contain information which
may have a serious adverse effect on
the individual’s mental or physical
health if they are disclosed to him or
her. If, on review of the records, the
Department of Veterans Affairs official
concludes that there are sensitive
records involved, the official will refer
the records to a Department of Vet-
erans Affairs physician, other than a
rating board physician, for further re-
view. If the physician who reviews the
records believes that disclosure of the
information directly to the individual
could have an adverse effect on the
physical or mental health of the indi-
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vidual, the responsible Department of
Veterans Affairs official will then ad-
vise the requesting individual: (1) That
the Department of Veterans Affairs
will disclose the sensitive records to a
physician or other professional person
selected by the requesting individual
for such redisclosure as the profes-
sional person may believe is indicated,
and (2) in indicated cases, that the De-
partment of Veterans Affairs will ar-
range for the individual to report to a
Department of Veterans Affairs facility
for a discussion of his or her records
with a designated Department of Vet-
erans Affairs physician and for an ex-
planation of what is included in the
records. Following such discussion, the
records should be disclosed to the indi-
vidual; however, in those extraordinary
cases where a careful and conscientious
explanation of the information consid-
ered harmful in the record has been
made by a Department of Veterans Af-
fairs physician and where it is still the
physician’s professional medical opin-
ion that physical access to the infor-
mation could be physically or mentally
harmful to the patient, physical access
may be denied. Such a denial situation
should be an unusual, very infrequent
occurrence. When denial of a request
for direct physical access is made, the
responsible Department of Veterans Af-
fairs official will: (1) Promptly advise
the individual making the request of
the denial; (2) state the reasons for the
denial of the request (e.g., 5 U.S.C.
5562a(f)(3), 38 U.S.C. 5701(b)(1)); and (3)
advise the requester that the denial
may be appealed to the General Coun-
sel and of the procedure for such an ap-
peal.(Authority: 5 U.S.C. 552a(f)(3))

(e) Nothing in 5 U.S.C. 552a, however,
allows an individual access to any in-
formation compiled in reasonable an-
ticipation of civil action or proceeding.
(5 U.S.C. 552a(d)(b))

(f) Fees to be charged, if any, to any
individual for making copies of his or
her record shall not include the cost of
any search for and review of the record,
and will be as follows:

Activity

Fees

(1) Duplication of documents by any type of reproduction process to produce plain one-sided
paper copies of a standard size (82" x 11”; 812" x 14”; 11”x14”).
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$0.15 per page after first 100
one-sided pages.



§1.578

38 CFR Ch. I (7-1-11 Edition)

Activity

Fees

(2) Duplication of non-paper records, such as microforms, audiovisual materials (motion pic-
tures, slides, laser optical disks, video tapes, audio tapes, etc.), computer tapes and disks,
diskettes for personal computers, and any other automated media output.

(3) Duplication of document by any type of reproduction process not covered by paragraphs
(f)(1) or (2) of this section to produce a copy in a form reasonably usable by the requester.

Actual direct cost to the Agency
as defined in §1.555(a)(2) of
this part to the extent that it
pertains to the cost of duplica-
tion.

Actual direct cost to the Agency
as defined in §1.555(a)(2) of
this part to the extent that it
pertains to the cost of duplica-
tion.

NOTE. Fees for any activities other than
duplication by any type of reproducing proc-
ess will be assessed under the provisions of
§1.526(i) or (j) of this part of any other appli-
cable law.)

(g) When VA benefit records, which
are retrievable by name or individual
identifier of a VA beneficiary or appli-
cant for VA benefits, are requested by
the individual to whom the record per-
tains, the duplication fee for one com-
plete set of such records will be waived.

(Authority: 5 U.S.C. 552a(f)(5)) (38 U.S.C. 501)

[40 FR 33944, Aug. 12, 1975, as amended at 47
FR 16323, Apr. 16, 1982; 53 FR 10380, Mar. 31,
1988; 55 FR 21546, May 25, 1990]

§1.578 [Reserved]

§1.579 Amendment of records.

(a) Any individual may request
amendment of any Department of Vet-
erans Affairs record pertaining to him
or her. Not later than 10 days (exclud-
ing Saturdays, Sundays, and legal pub-
lic holidays) after the date or receipt of
such request, the Department of Vet-
erans Affairs will acknowledge in writ-
ing such receipt. The Department of
Veterans Affairs will complete the re-
view to amend or correct a record as
soon as reasonably possible, normally
within 30 days from the receipt of the
request (excluding Saturdays, Sundays,
and legal public holidays) unless un-
usual circumstances preclude com-
pleting action within that time. The
Department of Veterans Affairs will
promptly either:

(1) Correct any part thereof which
the individual believes is not accurate,
relevant, timely or complete; or

(2) Inform the individual of the De-
partment of Veterans Affairs refusal to
amend the record in accordance with
his or her request, the reason for the
refusal, the procedures by which the in-
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dividual may request a review of that
refusal by the Secretary or designee,
and the name and address of such offi-
cial.

(Authority: 5 U.S.C. 552a(d)(2))

(b) The administration or staff office
having jurisdiction over the records in-
volved will establish procedures for re-
viewing a request from an individual
concerning the amendment of any
record or information pertaining to the
individual, for making a determination
on the request, for an appeal within the
Department of Veterans Affairs of an
initial adverse Department of Veterans
Affairs determination, and for what-
ever additional means may be nec-
essary for each individual to be able to
exercise fully, his or her right under 5
U.S.C. bb2a.

(1) Headquarters officials designated
as responsible for the amendment of
records or information located in Cen-
tral Office and under their jurisdiction
include, but are not limited to: Sec-
retary; Deputy Secretary, as well as
other appropriate individuals respon-
sible for the conduct of business within
the various Department of Veterans
Affairs administrations and staff of-
fices. These officials will determine
and advise the requester of the identi-
fying information required to relate
the request to the appropriate record,
evaluate and grant or deny requests to
amend, review initial adverse deter-
minations upon request, and assist re-
questers desiring to amend or appeal
initial adverse determinations or learn
further of the provisions for judicial re-
view.

(2) The following field officials are
designated as responsible for the
amendment of records or information
located in facilities under their juris-
diction, as appropriate: The Director of
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each Center, Domiciliary, Medical Cen-
ter, Outpatient Clinic, Regional Office,
Supply Depot, and Regional Counsels.
These officials will function in the
same manner at field facilities as that
specified in the preceding subparagraph
for headquarters officials in Central Of-
fice.

(Authority: 5 U.S.C. 552a(f)(4))

(c) Any individual who disagrees with
the Department of Veterans Affairs re-
fusal to amend his or her record may
request a review of such refusal. The
Department of Veterans Affairs will
complete such review not later than 30
days (excluding Saturdays, Sundays,
and legal public holidays) from the
date on which the individual request
such review and make a final deter-
mination unless, for good cause shown,
the Secretary extends such 30-day pe-
riod. If, after review, the Secretary or
designee also refuses to amend the
record in accordance with the request
the individual will be advised of the
right to file with the Department of
Veterans Affairs a concise statement
setting forth the reasons for his or her
disagreement with the Department of
Veterans Affairs refusal and also advise
of the provisions for judicial review of
the reviewing official’s determination.
(5 U.S.C. bb2a(g)(1)(A))

(d) In any disclosure, containing in-
formation about which the individual
has filed a statement of disagreement,
occurring after the filing of the state-
ment under paragraph (c) of this sec-
tion, the Department of Veterans Af-
fairs will clearly note any part of the
record which is disputed and provide
copies of the statement (and, if the De-
partment of Veterans Affairs deems it
appropriate, copies of a concise state-
ment of the Department of Veterans
Affairs reasons for not making the
amendments requested) to persons or
other agencies to whom the disputed
record has been disclosed. (b U.S.C.
5562a(d)(4)) (38 U.S.C. 501)

[47 FR 16324, Apr. 16, 1982]

§1.580 Administrative review.

(a) Upon denial or a request under 38
CFR 1.577 or 1.579, the responsible De-
partment of Veterans Affairs official or
designated employee will inform the
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requester in writing of the denial, cite
the reason or reasons and the Depart-
ment of Veterans Affairs regulations
upon which the denial is based, and ad-
vise that the denial may be appealed to
the General Counsel.

(b) The final agency decision in such
appeals will be made by the General
counsel or the Deputy General Counsel.

(Authority: 38 U.S.C. 501)

[40 FR 33944, Aug. 12, 1975, as amended at 47
FR 16324, Apr. 16, 1982; 55 FR 21546, May 25,
1990]

§1.581 [Reserved]

§1.582

(a) Certain systems of records main-
tained by the Department of Veterans
Affairs are exempted from provisions of
the Privacy Act in accordance with ex-
emptions (j) and (k) of 5 U.S.C. 552a.

(b) Exemption of Inspector General Sys-
tems of Records. The Department of Vet-
erans Affairs provides limited access to
Inspector General Systems of Records
as indicated.

(1) The following systems of records
are exempted pursuant to the provi-
sions of 5 U.S.C. 552a(j)(2) from sub-
sections (¢)(3) and (4), (d), (e)1), (2) and
(3), (&)@ (G), (H) and (I), (e)(5) and (8),
(f) and (g) of 5 U.S.C. 552a; in addition,
the following systems of records are ex-
empted pursuant to the provisions of 5
U.S.C. 5b2a(k)(2) from subsections
(©)(3), (D), (e)), (e)@ (&), (H), and (D),
and (f) of 5 U.S.C. 552a:

(i) Investigation Reports of Persons
Allegedly Involved in Irregularities
Concerning VA and Federal Laws, Reg-
ulations, Programs, etc.—VA (11 VAbB1);
and

(ii) Inspector General Complaint Cen-
ter Records—VA (66VAbB3).

(2) These exemptions apply to the ex-
tent that information in those systems
is subject to exemptions pursuant to 5
U.S.C. 552a (j)(2) and (K)(2).

(3) For the reasons set forth, the sys-
tems of records listed under paragraph
(b)(1) of this section are exempted
under sections 552a (j)(2) and (K)(2)
from the following provisions of 5
U.S.C. bb2a:

(1) 5 U.S.C. b52a(c)(3) requires that
upon request, an agency must give an
individual named in a record an ac-
counting which reflects the disclosure

Exemptions.
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of the record to other persons or agen-
cies. This accounting must state the
date, nature and purpose of each disclo-
sure of the record and the name and ad-
dress of the recipient. The application
of this provision would alert subjects
to the existence of the investigation
and identify that such persons are sub-
ject of that investigation. Since release
of such information to subjects would
provide them with significant informa-
tion concerning the nature of the in-
vestigation, it could result in the alter-
ing or destruction of derivative evi-
dence which is obtained from third par-
ties, improper influencing of witnesses,
and other activities that could impede
or compromise the investigation.

(i) 5 U.S.C. 552a(c)(4), (d), (e)@) (G)
and (H), (f) and (g) relate to an individ-
ual’s right to be notified of the exist-
ence of records pertaining to such indi-
vidual; requirements for identifying an
individual who requests access to
records; the agency procedures relating
to access to records and the amend-
ment of information contained in such
records; and the civil remedies avail-
able to the individual in the event of
adverse determinations by an agency
concerning access to or amendment of
information contained in record sys-
tems. This system is exempt from the
foregoing provisions for the following
reasons: To notify an individual at the
individual’s request of the existence of
records in an investigative file per-
taining to such individual or to grant
access to an investigative file could
interfere with investigative and en-
forcement proceedings, threaten the
safety of individuals who have cooper-
ated with authorities, constitute an
unwarranted invasion of personal pri-
vacy of others, disclose the identity of
confidential sources, reveal confiden-
tial information supplied by these
sources, and disclose investigative
techniques and procedures.

(iii) 5 U.S.C. 552a(e)(4)(I) requires the
publication of the categories of sources
of records in each system of records.
The application of this provision could
disclose investigative techniques and
procedures and cause sources to refrain
from giving such information because
of fear of reprisal, or fear of breach of
promises of anonymity and confiden-
tiality. This could compromise the
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ability to conduct investigations and
to identify, detect and apprehend viola-
tors. Even though the agency has
claimed an exemption from this par-
ticular requirement, it still plans to
generally identify the categories of
records and the sources for these
records in this system. However, for
the reasons stated in paragraph
(b)(3)(ii) of this section, this exemption
is still being cited in the event an indi-
vidual wants to know a specific source
of information.

(iv) b U.S.C. 5b2a(e)(1) requires each
agency to maintain in its records only
such information about an individual
that is relevant and necessary to ac-
complish a purpose of the agency re-
quired by statute or Executive order.
These systems of records are exempt
from the foregoing provisions because:

(A) It is not possible to detect the
relevance or necessity of specific infor-
mation in the early stages of a crimi-
nal or other investigation.

(B) Relevance and necessity are ques-
tions of judgment and timing. What ap-
pears relevant and necessary may ulti-
mately be determined to be unneces-
sary. It is only after the information is
evaluated that the relevance and neces-
sity of such information can be estab-
lished.

(C) In any investigation the Inspector
General may obtain information con-
cerning the violations of laws other
than those within the scope of his/her
jurisdiction. In the interest of effective
law enforcement, the Inspector General
should retain this information as it
may aid in establishing patterns of
criminal activity and provide leads for
those law enforcement agencies
charged with enforcing other segments
of civil or criminal law.

(v) b U.S.C. bb2a(e)(2) requires an
agency to collect information to the
greatest extent practicable directly
from the subject individual when the
information may result in adverse de-
terminations about an individual’s
rights, benefits, and privileges under
Federal programs. The application of
this provision would impair investiga-
tions of illegal acts, violations of the
rules of conduct, merit system and any
other misconduct for the following rea-
sons:
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(A) In order to successfully verify a
complaint, most information about a
complainant or an individual under in-
vestigation must be obtained from
third parties such as witnesses and in-
formers. It is not feasible to rely upon
the subject of the investigation as a
source for information regarding his/
her activities because of the subject’s
rights against self-incrimination and
because of the inherent unreliability of
the suspect’s statements. Similarly, it
is not always feasible to rely upon the
complainant as a source of information
regarding his/her involvement in an in-
vestigation.

(B) The subject of an investigation
will be alerted to the existence of an
investigation if an attempt is made to
obtain information from the subject.
This would afford the individual the
opportunity to conceal any criminal
activities to avoid apprehension.

(vi) 5 U.S.C. 552a(e)(3) requires that
an agency must inform the subject of
an investigation who is asked to supply
information of:

(A) The authority under which the
information is sought and whether dis-
closure of the information is manda-
tory or voluntary;

(B) The purposes for which the infor-
mation is intended to be used;

(C) The routine uses which may be
made of the information; and

(D) The effects on the subject, if any,
of not providing the requested informa-
tion. The reasons for exempting this
system of records from the foregoing
provision are as follows:

(I) The disclosure to the subject of
the purposes of the investigation as
stated in paragraph (b)(3)(vi)(B) of this
paragraph would provide the subject
with substantial information relating
to the nature of the investigation and
could impede or compromise the inves-
tigation.

(2) If the complainant or the subject
were informed of the information re-
quired by this provision, it could seri-
ously interfere with undercover activi-
ties requiring disclosure of the author-
ity under which the information is
being requested. This could conceiv-
ably jeopardize undercover agents’
identities and impair their safety, as
well as impair the successful conclu-
sion of the investigation.
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(3) Individuals may be contacted dur-
ing preliminary information gathering
in investigations before any individual
is identified as the subject of an inves-
tigation. Informing the individual of
the matters required by this provision
would hinder or adversely affect any
present or subsequent investigations.

(vii) 5 U.S.C. bb2a(e)(b) requires that
records be maintained with such accu-
racy, relevance, timeliness, and com-
pleteness as is reasonably necessary to
assure fairness to the individual in
making any determination about an in-
dividual. Since the law defines maintain
to include the collection of informa-
tion, complying with this provision
would prevent the collection of any
data not shown to be accurate, rel-
evant, timely, and complete at the mo-
ment of its collection. In gathering in-
formation during the course of an in-
vestigation it is not always possible to
determine this prior to collection of
the information. Facts are first gath-
ered and then placed into a logical
order which objectively proves or dis-
proves criminal behavior on the part of
the suspect. Material which may seem
unrelated, irrelevant, incomplete, un-
timely, etc., may take on added mean-
ing as an investigation progresses. The
restrictions in this provision could
interfere with the preparation of a
complete investigative report.

(viii) 5 U.S.C. 552a(e)(8) requires an
agency to make reasonable efforts to
serve notice on an individual when any
record on such individual is made
available to any person under compul-
sory legal process when such process
becomes a matter of public record. The
notice requirement of this provision
could prematurely reveal an ongoing
criminal investigation to the subject of
the investigation.

(c) Exemption of Loan Guaranty Serv-
ice, Veterans Benefits Administration,
Systems of Records. The Department of
Veterans Affairs provides limited ac-
cess to Loan Guaranty Service, Vet-
erans Benefits Administration, systems
of records as indicated:

(1) The following systems of records
are exempted pursuant to the provi-
sions of 5 U.S.C. 552a(k)(2) from sub-
sections (¢)(3), (d), (e)(1) and (e)4) (G),
(H) and (I) and (f):
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(i) Loan Guaranty Fee Personnel and
Program  Participant Records—VA
(17VA26); and

(ii) Loan Guaranty Home Condo-
minium and Mobile Home Loan Appli-
cant Records and Paraplegic Grant Ap-
plication Records—VA (55VA26).

(2) These exemptions apply to the ex-
tent that information in these systems
is subject to exemption pursuant to 5
U.S.C. 552a(k)(2).

(3) For the reasons set forth, the sys-
tems of records listed under paragraph
(c)(1) of this section are exempted
under 5 U.S.C. 552a(k)(2) from the fol-
lowing provisions of 5 U.S.C. 552a:

(i) 5 U.S.C. 552a(c)(3) requires that an
agency make accountings of disclo-
sures of records available to individ-
uals named in the records at their re-
quest. These accountings must state
the date, nature and purpose of each
disclosure of the record and the name
and address of the recipient. The appli-
cation of this provision would alert
subjects of an investigation to the ex-
istence of the investigation and that
such persons are subjects of that inves-
tigation. Since release of such informa-
tion to subjects of an investigation
would provide the subjects with signifi-
cant information concerning the na-
ture of the investigation, it could re-
sult in the altering or destruction of
documentary evidence, improper influ-
encing of witnesses and other activities
that could impede or compromise the
investigation.

(ii) 5 U.S.C. 552a(d), (e)(4) (G) and (H)
and (f) relate to an individual’s right to
be notified of the existence of records
pertaining to such individual; require-
ments for identifying an individual
who requests access to records; and the
agency procedures relating to access to
records and the contest of information
contained in such records. This system
is exempt from the foregoing provi-
sions for the following reasons: To no-
tify an individual at the individual’s
request of the existence of records in
an investigative file pertaining to such
individual or to grant access to an in-
vestigative file could interfere with in-
vestigative and enforcement pro-
ceedings; constitute an unwarranted
invasion of the personal privacy of oth-
ers; disclose the identity of confiden-
tial sources and reveal confidential in-
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formation supplied by these sources
and disclose investigative techniques
and procedures.

(iii) 5 U.S.C. 5b2a(e)(4)(I) requires the
publication of the categories of sources
of records in each system of records.
The application of this provision could
disclose investigative techniques and
procedures and cause sources to refrain
from giving such information because
of fear of reprisal, or fear of breach of
promises of anonymity and confiden-
tiality. This would compromise the
ability to conduct investigations. Even
though the agency has claimed an ex-
emption from this particular require-
ment, it still plans to generally iden-
tify the categories of records and the
sources for these records in this sys-
tem. However, for the reasons stated
above, this exemption is still being
cited in the event an individual wanted
to know a specific source of informa-
tion.

(iv) b U.S.C. 5b2a(e)(1) requires each
agency to maintain in its records only
such information about an individual
that is relevant and necessary to ac-
complish a purpose of the agency re-
quired by statute or Executive order.
This system of records is exempt from
the foregoing provision because:

(A) It is not possible to detect rel-
evance or necessity of specific informa-
tion in the early stages of an investiga-
tion.

(B) Relevance and necessity are ques-
tions of judgment and timing. What ap-
pears relevant and necessary when col-
lected may ultimately be determined
to be unnecessary. It is only after the
information is evaluated that the rel-
evance and necessity of such informa-
tion can be established.

(C) In interviewing persons or obtain-
ing other forms of evidence during an
investigation, information may be sup-
plied to the investigator which relates
to matters incidental to the main pur-
pose of the investigation but which is
appropriate in a thorough investiga-
tion. Oftentimes, such information
cannot readily be segregated.

(4) The following system of records is
exempt pursuant to the provisions of 5
U.S.C. 5b2a(k)(b) from subsections
(©)(3), (D), (e)D), (&)@ (G), (H) and (D)
and (f): Loan Guaranty Fee Personnel
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and Program Participant Records—VA
(17 VA 26).

(5) This exemption applies to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a(k)(b).

(6) For the reasons set forth, the sys-
tem of records listed in paragraph (c)(4)
of this section is exempt under 5 U.S.C.
552a(k)(5) from the following provisions
of 5 U.S.C. bb2a:

(1) 5 U.S.C. 552a(c)(3) requires that an
agency make accountings of disclo-
sures of records available to individ-
uals named in the records at their re-
quest. These accountings must state
the date, nature and purpose of each
disclosure of the record and the name
and address of the recipient. The appli-
cation of this provision would alert
subjects of background suitability in-
vestigations to the existence of the in-
vestigation and reveal that such per-
sons are subjects of that investigation.
Since release of such information to
subjects of an investigation would pro-
vide the subjects with significant infor-
mation concerning the nature of the
investigation, it could result in reveal-
ing the identity of a confidential
source.

(i1) 5 U.S.C. 552a(d), (e)(4) (G) and (H)
and (f) relate to an individual’s right to
be notified of the existence of records
pertaining to such individual; require-
ments for identifying an individual
who requests access to records; and the
agency proced