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section, the rating agency will con-
tinue the rating in effect, citing the 
former diagnosis with the new diag-
nosis in parentheses, and following the 
appropriate code there will be added 
the reference ‘‘Rating continued pend-
ing reexamination lll months from 
this date, § 3.344.’’ The rating agency 
will determine on the basis of the facts 
in each individual case whether 18, 24 
or 30 months will be allowed to elapse 
before the reexamination will be made. 

(c) Disabilities which are likely to im-
prove. The provisions of paragraphs (a) 
and (b) of this section apply to ratings 
which have continued for long periods 
at the same level (5 years or more). 
They do not apply to disabilities which 
have not become stabilized and are 
likely to improve. Reexaminations dis-
closing improvement, physical or men-
tal, in these disabilities will warrant 
reduction in rating. 

[26 FR 1586, Feb. 24, 1961; 58 FR 53660, Oct. 18, 
1993] 

RATINGS FOR SPECIAL PURPOSES 

§ 3.350 Special monthly compensation 
ratings. 

The rates of special monthly com-
pensation stated in this section are 
those provided under 38 U.S.C. 1114. 

(a) Ratings under 38 U.S.C. 1114(k). 
Special monthly compensation under 
38 U.S.C. 1114(k) is payable for each an-
atomical loss or loss of use of one hand, 
one foot, both buttocks, one or more 
creative organs, blindness of one eye 
having only light perception, deafness 
of both ears, having absence of air and 
bone conduction, complete organic 
aphonia with constant inability to 
communicate by speech or, in the case 
of a woman veteran, loss of 25% or 
more of tissue from a single breast or 
both breasts in combination (including 
loss by mastectomy or partial mastec-
tomy), or following receipt of radiation 
treatment of breast tissue. This special 
compensation is payable in addition to 
the basic rate of compensation other-
wise payable on the basis of degree of 
disability, provided that the combined 
rate of compensation does not exceed 
the monthly rate set forth in 38 U.S.C. 
1114(l) when authorized in conjunction 
with any of the provisions of 38 U.S.C. 
1114 (a) through (j) or (s). When there is 

entitlement under 38 U.S.C. 1114 (l) 
through (n) or an intermediate rate 
under (p) such additional allowance is 
payable for each such anatomical loss 
or loss of use existing in addition to 
the requirements for the basic rates, 
provided the total does not exceed the 
monthly rate set forth in 38 U.S.C. 
1114(o). The limitations on the max-
imum compensation payable under this 
paragraph are independent of and do 
not preclude payment of additional 
compensation for dependents under 38 
U.S.C. 1115, or the special allowance for 
aid and attendance provided by 38 
U.S.C. 1114(r). 

(1) Creative organ. (i) Loss of a cre-
ative organ will be shown by acquired 
absence of one or both testicles (other 
than undescended testicles) or ovaries 
or other creative organ. Loss of use of 
one testicle will be established when 
examination by a board finds that: 

(a) The diameters of the affected tes-
ticle are reduced to one-third of the 
corresponding diameters of the paired 
normal testicle, or 

(b) The diameters of the affected tes-
ticle are reduced to one-half or less of 
the corresponding normal testicle and 
there is alteration of consistency so 
that the affected testicle is consider-
ably harder or softer than the cor-
responding normal testicle; or 

(c) If neither of the conditions (a) or 
(b) is met, when a biopsy, rec-
ommended by a board including a 
genitourologist and accepted by the 
veteran, establishes the absence of 
spermatozoa. 

(ii) When loss or loss of use of a cre-
ative organ resulted from wounds or 
other trauma sustained in service, or 
resulted from operations in service for 
the relief of other conditions, the cre-
ative organ becoming incidentally in-
volved, the benefit may be granted. 

(iii) Loss or loss of use traceable to 
an elective operation performed subse-
quent to service, will not establish en-
titlement to the benefit. If, however, 
the operation after discharge was re-
quired for the correction of a specific 
injury caused by a preceding operation 
in service, it will support authorization 
of the benefit. When the existence of 
disability is established meeting the 
above requirements for nonfunctioning 
testicle due to operation after service, 
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resulting in loss of use, the benefit may 
be granted even though the operation 
is one of election. An operation is not 
considered to be one of election where 
it is advised on sound medical judg-
ment for the relief of a pathological 
condition or to prevent possible future 
pathological consequences. 

(iv) Atrophy resulting from mumps 
followed by orchitis in service is serv-
ice connected. Since atrophy is usually 
perceptible within 1 to 6 months after 
infection subsides, an examination 
more than 6 months after the subsid-
ence of orchitis demonstrating a nor-
mal genitourinary system will be con-
sidered in determining rebuttal of serv-
ice incurrence of atrophy later dem-
onstrated. Mumps not followed by 
orchitis in service will not suffice as 
the antecedent cause of subsequent at-
rophy for the purpose of authorizing 
the benefit. 

(2) Foot and hand. (i) Loss of use of a 
hand or a foot will be held to exist 
when no effective function remains 
other than that which would be equally 
well served by an amputation stump at 
the site of election below elbow or knee 
with use of a suitable prosthetic appli-
ance. The determination will be made 
on the basis of the actual remaining 
function, whether the acts of grasping, 
manipulation, etc., in the case of the 
hand, or of balance, propulsion, etc., in 
the case of the foot, could be accom-
plished equally well by an amputation 
stump with prosthesis; for example: 

(a) Extremely unfavorable complete 
ankylosis of the knee, or complete an-
kylosis of two major joints of an ex-
tremity, or shortening of the lower ex-
tremity of 31⁄2 inches or more, will con-
stitute loss of use of the hand or foot 
involved. 

(b) Complete paralysis of the external 
popliteal nerve (common peroneal) and 
consequent footdrop, accompanied by 
characteristic organic changes includ-
ing trophic and circulatory disturb-
ances and other concomitants confirm-
atory of complete paralysis of this 
nerve, will be taken as loss of use of 
the foot. 

(3) Both buttocks. (i) Loss of use of 
both buttocks shall be deemed to exist 
when there is severe damage by disease 
or injury to muscle group XVII, bilat-
eral, (diagnostic code 5317) and addi-

tional disability making it impossible 
for the disabled person, without assist-
ance, to rise from a seated position and 
from a stooped position (fingers to toes 
position) and to maintain postural sta-
bility (the pelvis upon head of femur). 
The assistance may be done by the per-
son’s own hands or arms, and, in the 
matter of postural stability, by a spe-
cial appliance. 

(Authority: 38 U.S.C. 1114(k)) 

(ii) Special monthly compensation 
for loss or loss of use of both lower ex-
tremities (38 U.S.C. 1114(l) through (n)) 
will not preclude additional compensa-
tion under 38 U.S.C. 1114(k) for loss of 
use of both buttocks where appropriate 
tests clearly substantiate that there is 
such additional loss. 

(4) Eye. Loss of use or blindness of 
one eye, having only light perception, 
will be held to exist when there is in-
ability to recognize test letters at 1 
foot and when further examination of 
the eye reveals that perception of ob-
jects, hand movements, or counting 
fingers cannot be accomplished at 3 
feet. Lesser extents of vision, particu-
larly perception of objects, hand move-
ments, or counting fingers at distances 
less than 3 feet is considered of neg-
ligible utility. 

(5) Deafness. Deafness of both ears, 
having absence of air and bone conduc-
tion will be held to exist where exam-
ination in a Department of Veterans 
Affairs authorized audiology clinic 
under current testing criteria shows bi-
lateral hearing loss is equal to or 
greater than the minimum bilateral 
hearing loss required for a maximum 
rating evaluation under the rating 
schedule. 

(Authority: Pub. L. 88–20) 

(6) Aphonia. Complete organic apho-
nia will be held to exist where there is 
a disability of the organs of speech 
which constantly precludes commu-
nication by speech. 

(Authority: Pub. L. 88–22) 

(b) Ratings under 38 U.S.C. 1114(l). The 
special monthly compensation pro-
vided by 38 U.S.C. 1114(l) is payable for 
anatomical loss or loss of use of both 
feet, one hand and one foot, blindness 
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in both eyes with visual acuity of 5/200 
or less or being permanently bedridden 
or so helpless as to be in need of reg-
ular aid and attendance. 

(1) Extremities. The criteria for loss 
and loss of use of an extremity con-
tained in paragraph (a)(2) of this sec-
tion are applicable. 

(2) Eyes, bilateral. 5/200 visual acuity 
or less bilaterally qualifies for entitle-
ment under 38 U.S.C. 1114(l). However, 
evaluation of 5/200 based on acuity in 
excess of that degree but less than 10/ 
200 (§ 4.83 of this chapter), does not 
qualify. Concentric contraction of the 
field of vision beyond 5 degrees in both 
eyes is the equivalent of 5/200 visual 
acuity. 

(3) Need for aid and attendance. The 
criteria for determining that a veteran 
is so helpless as to be in need of regular 
aid and attendance are contained in 
§ 3.352(a). 

(4) Permanently bedridden. The cri-
teria for rating are contained in 
§ 3.352(a). Where possible, determina-
tions should be on the basis of perma-
nently bedridden rather than for need 
of aid and attendance (except where 38 
U.S.C. 1114(r) is involved) to avoid re-
duction during hospitalization where 
aid and attendance is provided in kind. 

(c) Ratings under 38 U.S.C. 1114(m). (1) 
The special monthly compensation pro-
vided by 38 U.S.C. 1114(m) is payable for 
any of the following conditions: 

(i) Anatomical loss or loss of use of 
both hands; 

(ii) Anatomical loss or loss of use of 
both legs at a level, or with complica-
tions, preventing natural knee action 
with prosthesis in place; 

(iii) Anatomical loss or loss of use of 
one arm at a level, or with complica-
tions, preventing natural elbow action 
with prosthesis in place with anatom-
ical loss or loss of use of one leg at a 
level, or with complications, pre-
venting natural knee action with pros-
thesis in place; 

(iv) Blindness in both eyes having 
only light perception; 

(v) Blindness in both eyes leaving the 
veteran so helpless as to be in need of 
regular aid and attendance. 

(2) Natural elbow or knee action. In de-
termining whether there is natural 
elbow or knee action with prosthesis in 
place, consideration will be based on 

whether use of the proper prosthetic 
appliance requires natural use of the 
joint, or whether necessary motion is 
otherwise controlled, so that the mus-
cles affecting joint motion, if not al-
ready atrophied, will become so. If 
there is no movement in the joint, as 
in ankylosis or complete paralysis, use 
of prosthesis is not to be expected, and 
the determination will be as though 
there were one in place. 

(3) Eyes, bilateral. With visual acuity 
5/200 or less or the vision field reduced 
to 5 degree concentric contraction in 
both eyes, entitlement on account of 
need for regular aid and attendance 
will be determined on the facts in the 
individual case. 

(d) Ratings under 38 U.S.C. 1114(n). 
The special monthly compensation pro-
vided by 38 U.S.C. 1114(n) is payable for 
any of the conditions which follow: 
Amputation is a prerequisite except for 
loss of use of both arms and blindness 
without light perception in both eyes. 
If a prosthesis cannot be worn at the 
present level of amputation but could 
be applied if there were a reamputation 
at a higher level, the requirements of 
this paragraph are not met; instead, 
consideration will be given to loss of 
natural elbow or knee action. 

(1) Anatomical loss or loss of use of 
both arms at a level or with complica-
tions, preventing natural elbow action 
with prosthesis in place; 

(2) Anatomical loss of both legs so 
near the hip as to prevent use of a pros-
thetic appliance; 

(3) Anatomical loss of one arm so 
near the shoulder as to prevent use of 
a prosthetic appliance with anatomical 
loss of one leg so near the hip as to pre-
vent use of a prosthetic appliance; 

(4) Anatomical loss of both eyes or 
blindness without light perception in 
both eyes. 

(e) Ratings under 38 U.S.C. 1114 (o). (1) 
The special monthly compensation pro-
vided by 38 U.S.C. 1114(o) is payable for 
any of the following conditions: 

(i) Anatomical loss of both arms so 
near the shoulder as to prevent use of 
a prosthetic appliance; 

(ii) Conditions entitling to two or 
more of the rates (no condition being 
considered twice) provided in 38 U.S.C. 
1114(l) through (n); 
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(iii) Bilateral deafness rated at 60 
percent or more disabling (and the 
hearing impairment in either one or 
both ears is service connected) in com-
bination with service-connected blind-
ness with bilateral visual acuity 20/200 
or less. 

(iv) Service-connected total deafness 
in one ear or bilateral deafness rated at 
40 percent or more disabling (and the 
hearing impairment in either one of 
both ears is service-connected) in com-
bination with service-connected blind-
ness of both eyes having only light per-
ception or less. 

(2) Paraplegia. Paralysis of both lower 
extremities together with loss of anal 
and bladder sphincter control will enti-
tle to the maximum rate under 38 
U.S.C. 1114(o), through the combination 
of loss of use of both legs and helpless-
ness. The requirement of loss of anal 
and bladder sphincter control is met 
even though incontinence has been 
overcome under a strict regimen of re-
habilitation of bowel and bladder train-
ing and other auxiliary measures. 

(3) Combinations. Determinations 
must be based upon separate and dis-
tinct disabilities. This requires, for ex-
ample, that where a veteran who had 
suffered the loss or loss of use of two 
extremities is being considered for the 
maximum rate on account of helpless-
ness requiring regular aid and attend-
ance, the latter must be based on need 
resulting from pathology other than 
that of the extremities. If the loss or 
loss of use of two extremities or being 
permanently bedridden leaves the per-
son helpless, increase is not in order on 
account of this helplessness. Under no 
circumstances will the combination of 
‘‘being permanently bedridden’’ and 
‘‘being so helpless as to require regular 
aid and attendance’’ without separate 
and distinct anatomical loss, or loss of 
use, of two extremities, or blindness, be 
taken as entitling to the maximum 
benefit. The fact, however, that two 
separate and distinct entitling disabil-
ities, such as anatomical loss, or loss of 
use of both hands and both feet, result 
from a common etiological agent, for 
example, one injury or rheumatoid ar-
thritis, will not preclude maximum en-
titlement. 

(4) Helplessness. The maximum rate, 
as a result of including helplessness as 

one of the entitling multiple disabil-
ities, is intended to cover, in addition 
to obvious losses and blindness, condi-
tions such as the loss of use of two ex-
tremities with absolute deafness and 
nearly total blindness or with severe 
multiple injuries producing total dis-
ability outside the useless extremities, 
these conditions being construed as 
loss of use of two extremities and help-
lessness. 

(f) Intermediate or next higher rate. An 
intermediate rate authorized by this 
paragraph shall be established at the 
arithmetic mean, rounded to the near-
est dollar, between the two rates con-
cerned. 

(Authority: 38 U.S.C. 1114 (p)) 

(1) Extremities. (i) Anatomical loss or 
loss of use of one foot with anatomical 
loss or loss of use of one leg at a level, 
or with complications preventing nat-
ural knee action with prosthesis in 
place, shall entitle to the rate between 
38 U.S.C. 1114(l) and (m). 

(ii) Anatomical loss or loss of use of 
one foot with anatomical loss of one 
leg so near the hip as to prevent use of 
prosthetic appliance shall entitle to 
the rate under 38 U.S.C. 1114(m). 

(iii) Anatomical loss or loss of use of 
one foot with anatomical loss or loss of 
use of one arm at a level, or with com-
plications, preventing natural elbow 
action with prosthesis in place, shall 
entitle to the rate between 38 U.S.C. 
1114(l) and (m). 

(iv) Anatomical loss or loss of use of 
one foot with anatomical loss or loss of 
use of one arm so near the shoulder as 
to prevent use of a prosthetic appliance 
shall entitle to the rate under 38 U.S.C. 
1114(m). 

(v) Anatomical loss or loss of use of 
one leg at a level, or with complica-
tions, preventing natural knee action 
with prosthesis in place with anatom-
ical loss of one leg so near the hip as to 
prevent use of a prosthetic appliance, 
shall entitle to the rate between 38 
U.S.C. 1114(m) and (n). 

(vi) Anatomical loss or loss of use of 
one leg at a level, or with complica-
tions, preventing natural knee action 
with prosthesis in place with anatom-
ical loss or loss of use of one hand, 
shall entitle to the rate between 38 
U.S.C. 1114 (l) and (m). 
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(vii) Anatomical loss or loss of use of 
one leg at a level, or with complica-
tions, preventing natural knee action 
with prosthesis in place with anatom-
ical loss of one arm so near the shoul-
der as to prevent use of a prosthetic ap-
pliance, shall entitle to the rate be-
tween 38 U.S.C. 1114 (m) and (n). 

(viii) Anatomical loss of one leg so 
near the hip as to prevent use of a pros-
thetic appliance with anatomical loss 
or loss of use of one hand shall entitle 
to the rate under 38 U.S.C. 1114(m). 

(ix) Anatomical loss of one leg so 
near the hip as to prevent use of a pros-
thetic appliance with anatomical loss 
or loss of use of one arm at a level, or 
with complications, preventing natural 
elbow action with prosthesis in place, 
shall entitle to the rate between 38 
U.S.C. 1114 (m) and (n). 

(x) Anatomical loss or loss of use of 
one hand with anatomical loss or loss 
of use of one arm at a level, or with 
complications, preventing natural 
elbow action with prosthesis in place, 
shall entitle to the rate between 38 
U.S.C. 1114 (m) and (n). 

(xi) Anatomical loss or loss of use of 
one hand with anatomical loss of one 
arm so near the shoulder as to prevent 
use of a prosthetic appliance shall enti-
tle to the rate under 38 U.S.C. 1114(n). 

(xii) Anatomical loss or loss of use of 
one arm at a level, or with complica-
tions, preventing natural elbow action 
with prosthesis in place with anatom-
ical loss of one arm so near the shoul-
der as to prevent use of a prosthetic ap-
pliance, shall entitle to the rate be-
tween 38 U.S.C. 1114 (n) and (o). 

(2) Eyes, bilateral, and blindness in 
connection with deafness and/or loss or 
loss of use of a hand or foot. 

(i) Blindness of one eye with 5/200 vis-
ual acuity or less and blindness of the 
other eye having only light perception 
will entitle to the rate between 38 
U.S.C. 1114 (l) and (m). 

(ii) Blindness of one eye with 5/200 
visual acuity or less and anatomical 
loss of, or blindness having no light 
perception in the other eye, will entitle 
to a rate equal to 38 U.S.C. 1114(m). 

(iii) Blindness of one eye having only 
light perception and anatomical loss 
of, or blindness having no light percep-
tion in the other eye, will entitle to a 
rate between 38 U.S.C. 1114 (m) and (n). 

(iv) Blindness in both eyes with vis-
ual acuity of 5/200 or less, or blindness 
in both eyes rated under subparagraph 
(2) (i) or (ii) of this paragraph, when ac-
companied by service-connected total 
deafness in one ear, will afford entitle-
ment to the next higher intermediate 
rate of if the veteran is already enti-
tled to an intermediate rate, to the 
next higher statutory rate under 38 
U.S.C. 1114, but in no event higher than 
the rate for (o). 

(v) Blindness in both eyes having 
only light perception or less, or rated 
under subparagraph (2)(iii) of this para-
graph, when accompanied by bilateral 
deafness (and the hearing impairment 
in either one or both ears is service- 
connected) rated at 10 or 20 percent dis-
abling, will afford entitlement to the 
next higher intermediate rate, or if the 
veteran is already entitled to an inter-
mediate rate, to the next higher statu-
tory rate under 38 U.S.C. 1114, but in no 
event higher than the rate for (o). 

(Authority: Sec. 112, Pub. L. 98–223) 

(vi) Blindness in both eyes rated 
under 38 U.S.C. 1114 (l), (m) or (n), or 
rated under subparagraphs (2)(i), (ii) or 
(iii) of this paragraph, when accom-
panied by bilaterial deafness rated at 
no less than 30 percent, and the hearing 
impairment in one or both ears is serv-
ice-connected, will afford entitlement 
to the next higher statutory rate under 
38 U.S.C. 1114, or if the veteran is al-
ready entitled to an intermediate rate, 
to the next higher intermediate rate, 
but in no event higher than the rate for 
(o). 

(Authority: 38 U.S.C. 1114(p)) 

(vii) Blindness in both eyes rated 
under 38 U.S.C. 1114 (l), (m), or (n), or 
under the intermediate or next higher 
rate provisions of this subparagraph, 
when accompanied by: 

(A) Service-connected loss or loss of 
use of one hand, will afford entitlement 
to the next higher statutory rate under 
38 U.S.C. 1114 or, if the veteran is al-
ready entitled to an intermediate rate, 
to the next higher intermediate rate, 
but in no event higher than the rate for 
(o); or 

(B) Service-connected loss or loss of 
use of one foot which by itself or in 
combination with another compensable 
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disability would be ratable at 50 per-
cent or more, will afford entitlement 
to the next higher statutory rate under 
38 U.S.C. 1114 or, if the veteran is al-
ready entitled to an intermediate rate, 
to the next higher intermediate rate, 
but in no event higher than the rate for 
(o); or 

(C) Service-connected loss or loss of 
use of one foot which is ratable at less 
than 50 percent and which is the only 
compensable disability other than bi-
lateral blindness, will afford entitle-
ment to the next higher intermediate 
rate or, if the veteran is already enti-
tled to an intermediate rate, to the 
next higher statutory rate under 38 
U.S.C. 1114, but in no event higher than 
the rate for (o). 

(Authority: 38 U.S.C. 1114(p)) 

(3) Additional independent 50 percent 
disabilities. In addition to the statutory 
rates payable under 38 U.S.C. 1114 (l) 
through (n) and the intermediate or 
next higher rate provisions outlined 
above, additional single permanent dis-
ability or combinations of permanent 
disabilities independently ratable at 50 
percent or more will afford entitlement 
to the next higher intermediate rate or 
if already entitled to an intermediate 
rate to the next higher statutory rate 
under 38 U.S.C. 1114, but not above the 
(o) rate. In the application of this sub-
paragraph the disability or disabilities 
independently ratable at 50 percent or 
more must be separate and distinct and 
involve different anatomical segments 
or bodily systems from the conditions 
establishing entitlement under 38 
U.S.C. 1114 (l) through (n) or the inter-
mediate rate provisions outlined above. 
The graduated ratings for arrested tu-
berculosis will not be utilized in this 
connection, but the permanent residu-
als of tuberculosis may be utilized. 

(4) Additional independent 100 percent 
ratings. In addition to the statutory 
rates payable under 38 U.S.C. 1114 (l) 
through (n) and the intermediate or 
next higher rate provisions outlined 
above additional single permanent dis-
ability independently ratable at 100 
percent apart from any consideration 
of individual unemployability will af-
ford entitlement to the next higher 
statutory rate under 38 U.S.C. 1114 or if 
already entitled to an intermediate 

rate to the next higher intermediate 
rate, but in no event higher than the 
rate for (o). In the application of this 
subparagraph the single permanent dis-
ability independently ratable at 100 
percent must be separate and distinct 
and involve different anatomical seg-
ments or bodily systems from the con-
ditions establishing entitlement under 
38 U.S.C. 1114 (l) through (n) or the in-
termediate rate provisions outlined 
above. 

(i) Where the multiple loss or loss of 
use entitlement to a statutory or inter-
mediate rate between 38 U.S.C. 1114 (l) 
and (o) is caused by the same etio-
logical disease or injury, that disease 
or injury may not serve as the basis for 
the independent 50 percent or 100 per-
cent unless it is so rated without re-
gard to the loss or loss of use. 

(ii) The graduated ratings for ar-
rested tuberculosis will not be utilized 
in this connection, but the permanent 
residuals of tuberculosis may be uti-
lized. 

(5) Three extremities. Anatomical loss 
or loss of use, or a combination of ana-
tomical loss and loss of use, of three 
extremities shall entitle a veteran to 
the next higher rate without regard to 
whether that rate is a statutory rate or 
an intermediate rate. The maximum 
monthly payment under this provision 
may not exceed the amount stated in 
38 U.S.C. 1114(p). 

(g) Inactive tuberculosis (complete ar-
rest). The rating criteria for deter-
mining inactivity of tuberculosis are 
set out in § 3.375. 

(1) For a veteran who was receiving 
or entitled to receive compensation for 
tuberculosis on August 19, 1968, the 
minimum monthly rate is $67. This 
minimum special monthly compensa-
tion is not to be combined with or 
added to any other disability com-
pensation. 

(2) For a veteran who was not receiv-
ing or entitled to receive compensation 
for tuberculosis on August 19, 1968, the 
special monthly compensation author-
ized by paragraph (g)(1) of this section 
is not payable. 

(h) Special aid and attendance benefit; 
38 U.S.C. 1114(r)—(1) Maximum com-
pensation cases. A veteran receiving 
the maximum rate under 38 U.S.C. 1114 
(o) or (p) who is in need of regular aid 

VerDate Mar<15>2010 08:43 Sep 01, 2011 Jkt 223141 PO 00000 Frm 00275 Fmt 8010 Sfmt 8010 Y:\SGML\223141.XXX 223141er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



266 

38 CFR Ch. I (7–1–11 Edition) § 3.351 

and attendance or a higher level of care 
is entitled to an additional allowance 
during periods he or she is not hos-
pitalized at United States Government 
expense. (See § 3.552(b)(2) as to continu-
ance following admission for hos-
pitalization.) Determination of this 
need is subject to the criteria of § 3.352. 
The regular or higher level aid and at-
tendance allowance is payable whether 
or not the need for regular aid and at-
tendance or a higher level of care was 
a partial basis for entitlement to the 
maximum rate under 38 U.S.C. 1114 (o) 
or (p), or was based on an independent 
factual determination. 

(2) Entitlement to compensation at the 
intermediate rate between 38 U.S.C. 1114 
(n) and (o) plus special monthly com-
pensation under 38 U.S.C. 1114(k). A vet-
eran receiving compensation at the in-
termediate rate between 38 U.S.C. 1114 
(n) and (o) plus special monthly com-
pensation under 38 U.S.C. 1114(k) who 
establishes a factual need for regular 
aid and attendance or a higher level of 
care, is also entitled to an additional 
allowance during periods he or she is 
not hospitalized at United States Gov-
ernment expense. (See § 3.552(b)(2) as to 
continuance following admission for 
hospitalization.) Determination of the 
factual need for aid and attendance is 
subject to the criteria of § 3.352: 

(3) Amount of the allowance. The 
amount of the additional allowance 
payable to a veteran in need of regular 
aid and attendance is specified in 38 
U.S.C. 1114(r)(1). The amount of the ad-
ditional allowance payable to a veteran 
in need of a higher level of care is spec-
ified in 38 U.S.C. 1114(r)(2). The higher 
level aid and attendance allowance au-
thorized by 38 U.S.C. 1114(r)(2) is pay-
able in lieu of the regular aid and at-
tendance allowance authorized by 38 
U.S.C. 1114(r)(1). 

(i) Total plus 60 percent, or house-
bound; 38 U.S.C. 1114(s). The special 
monthly compensation provided by 38 
U.S.C. 1114(s) is payable where the vet-
eran has a single service-connected dis-
ability rated as 100 percent and, 

(1) Has additional service-connected 
disability or disabilities independently 
ratable at 60 percent, separate and dis-
tinct from the 100 percent service-con-
nected disability and involving dif-

ferent anatomical segments or bodily 
systems, or 

(2) Is permanently housebound by 
reason of service-connected disability 
or disabilities. This requirement is met 
when the veteran is substantially con-
fined as a direct result of service-con-
nected disabilities to his or her dwell-
ing and the immediate premises or, if 
institutionalized, to the ward or clin-
ical areas, and it is reasonably certain 
that the disability or disabilities and 
resultant confinement will continue 
throughout his or her lifetime. 

[26 FR 1587, Feb. 24, 1961, as amended at 27 
FR 4739, May 18, 1962; 28 FR 1587, Feb. 20, 
1963; 28 FR 5671, June 11, 1963; 40 FR 54245, 
Nov. 21, 1975; 45 FR 25392, Apr. 15, 1980; 46 FR 
47541, Sept. 29, 1981; 48 FR 41161, Sept. 14, 
1983; 49 FR 47003, Nov. 30, 1984; 54 FR 34981, 
Aug. 23, 1989; 60 FR 12886, Mar. 9, 1995; 67 FR 
6873, Feb. 14, 2002; 68 FR 55467, Sept. 26, 2003; 
74 FR 11483, Mar. 18, 2009] 

§ 3.351 Special monthly dependency 
and indemnity compensation, death 
compensation, pension and spouse’s 
compensation ratings. 

(a) General. This section sets forth 
criteria for determining whether: 

(1) Increased pension is payable to a 
veteran by reason of need for aid and 
attendance or by reason of being house-
bound. 

(Authority: 38 U.S.C. 1521(d), (e)) 

(2) Increased compensation is payable 
to a veteran by reason of the veteran’s 
spouse being in need of aid and attend-
ance. 

(Authority: 38 U.S.C. 1115(1)(E)) 

(3) Increased dependency and indem-
nity compensation is payable to a sur-
viving spouse or parent by reason of 
being in need of aid and attendance. 

(Authority: 38 U.S.C. 1311(c), 1315(h)) 

(4) Increased dependency and indem-
nity compensation is payable to a sur-
viving spouse who is not in need of aid 
and attendance but is housebound. 

(Authority: 38 U.S.C. 1311(d)) 

(5) Increased pension is payable to a 
surviving spouse by reason of need for 
aid and attendance, or if not in need of 
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aid and attendance, by reason of being 
housebound. 

(Authority: 38 U.S.C. 1541(d), (e)) 

(6) Increased death compensation is 
payable to a surviving spouse by reason 
of being in need of aid and attendance. 

(Authority: 38 U.S.C. 1122) 

(b) Aid and attendance; need. Need for 
aid and attendance means helplessness 
or being so nearly helpless as to re-
quire the regular aid and attendance of 
another person. The criteria set forth 
in paragraph (c) of this section will be 
applied in determining whether such 
need exists. 

(c) Aid and attendance; criteria. The 
veteran, spouse, surviving spouse or 
parent will be considered in need of 
regular aid and attendance if he or she: 

(1) Is blind or so nearly blind as to 
have corrected visual acuity of 5/200 or 
less, in both eyes, or concentric con-
traction of the visual field to 5 degrees 
or less; or 

(2) Is a patient in a nursing home be-
cause of mental or physical incapacity; 
or 

(3) Establishes a factual need for aid 
and attendance under the criteria set 
forth in § 3.352(a). 

(Authority: 38 U.S.C. 1502(b)) 

(d) Housebound, or permanent and total 
plus 60 percent; disability pension. The 
rate of pension payable to a veteran 
who is entitled to pension under 38 
U.S.C. 1521 and who is not in need of 
regular aid and attendance shall be as 
prescribed in 38 U.S.C. 1521(e) if, in ad-
dition to having a single permanent 
disability rated 100 percent disabling 
under the Schedule for Rating Disabil-
ities (not including ratings based upon 
unemployability under § 4.17 of this 
chapter) the veteran: 

(1) Has additional disability or dis-
abilities independently ratable at 60 
percent or more, separate and distinct 
from the permanent disability rated as 
100 percent disabling and involving dif-
ferent anatomical segments or bodily 
systems, or 

(2) Is ‘‘permanently housebound’’ by 
reason of disability or disabilities. This 
requirement is met when the veteran is 
substantially confined to his or her 

dwelling and the immediate premises 
or, if institutionalized, to the ward or 
clinical area, and it is reasonably cer-
tain that the disability or disabilities 
and resultant confinement will con-
tinue throughout his or her lifetime. 

(Authority: 38 U.S.C. 1502(c), 1521(e)) 

(e) Housebound; dependency and in-
demnity compensation. The monthly 
rate of dependency and indemnity com-
pensation payable to a surviving 
spouse who does not qualify for in-
creased dependency and indemnity 
compensation under 38 U.S.C. 1311(c) 
based on need for regular aid and at-
tendance shall be increased by the 
amount specified in 38 U.S.C. 1311(d) if 
the surviving spouse is permanently 
housebound by reason of disability. 
The ‘‘permanently housebound’’ re-
quirement is met when the surviving 
spouse is substantially confined to his 
or her home (ward or clinical areas, if 
institutionalized) or immediate prem-
ises by reason of disability or disabil-
ities which it is reasonably certain will 
remain throughout the surviving 
spouse’s lifetime. 

(Authority: 38 U.S.C. 1311(d)) 

(f) Housebound; improved pension; 
death. The annual rate of death pension 
payable to a surviving spouse who does 
not qualify for an annual rate of death 
pension payable under § 3.23(a)(6) based 
on need for aid and attendance shall be 
as set forth in § 3.23(a)(7) if the sur-
viving spouse is permanently house-
bound by reason of disability. The 
‘‘permanently housebound’’ require-
ment is met when the surviving spouse 
is substantially confined to his or her 
home (ward or clinical areas, if institu-
tionalized) or immediate premises by 
reason of disability or disabilities 
which it is reasonably certain will re-
main throughout the surviving 
spouse’s lifetime. 

(Authority: 38 U.S.C. 1541(e)) 

[44 FR 45939, Aug. 6, 1979] 

§ 3.352 Criteria for determining need 
for aid and attendance and ‘‘perma-
nently bedridden.’’ 

(a) Basic criteria for regular aid and at-
tendance and permanently bedridden. 
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The following will be accorded consid-
eration in determining the need for 
regular aid and attendance (§ 3.351(c)(3): 
inability of claimant to dress or un-
dress himself (herself), or to keep him-
self (herself) ordinarily clean and pre-
sentable; frequent need of adjustment 
of any special prosthetic or orthopedic 
appliances which by reason of the par-
ticular disability cannot be done with-
out aid (this will not include the ad-
justment of appliances which normal 
persons would be unable to adjust with-
out aid, such as supports, belts, lacing 
at the back, etc.); inability of claimant 
to feed himself (herself) through loss of 
coordination of upper extremities or 
through extreme weakness; inability to 
attend to the wants of nature; or inca-
pacity, physical or mental, which re-
quires care or assistance on a regular 
basis to protect the claimant from haz-
ards or dangers incident to his or her 
daily environment. ‘‘Bedridden’’ will be 
a proper basis for the determination. 
For the purpose of this paragraph 
‘‘bedridden’’ will be that condition 
which, through its essential character, 
actually requires that the claimant re-
main in bed. The fact that claimant 
has voluntarily taken to bed or that a 
physician has prescribed rest in bed for 
the greater or lesser part of the day to 
promote convalescence or cure will not 
suffice. It is not required that all of the 
disabling conditions enumerated in 
this paragraph be found to exist before 
a favorable rating may be made. The 
particular personal functions which the 
veteran is unable to perform should be 
considered in connection with his or 
her condition as a whole. It is only nec-
essary that the evidence establish that 
the veteran is so helpless as to need 
regular aid and attendance, not that 
there be a constant need. Determina-
tions that the veteran is so helpless, as 
to be in need of regular aid and attend-
ance will not be based solely upon an 
opinion that the claimant’s condition 
is such as would require him or her to 
be in bed. They must be based on the 
actual requirement of personal assist-
ance from others. 

(b) Basic criteria for the higher level aid 
and attendance allowance. (1) A veteran 
is entitled to the higher level aid and 
attendance allowance authorized by 
§ 3.350(h) in lieu of the regular aid and 

attendance allowance when all of the 
following conditions are met: 

(i) The veteran is entitled to the 
compensation authorized under 38 
U.S.C. 1114(o), or the maximum rate of 
compensation authorized under 38 
U.S.C. 1114(p). 

(ii) The veteran meets the require-
ments for entitlement to the regular 
aid and attendance allowance in para-
graph (a) of this section. 

(iii) The veteran needs a ‘‘higher 
level of care’’ (as defined in paragraph 
(b)(2) of this section) than is required 
to establish entitlement to the regular 
aid and attendance allowance, and in 
the absence of the provision of such 
higher level of care the veteran would 
require hospitalization, nursing home 
care, or other residential institutional 
care. 

(2) Need for a higher level of care 
shall be considered to be need for per-
sonal health-care services provided on 
a daily basis in the veteran’s home by 
a person who is licensed to provide 
such services or who provides such 
services under the regular supervision 
of a licensed health-care professional. 
Personal health-care services include 
(but are not limited to) such services 
as physical therapy, administration of 
injections, placement of indwelling 
catheters, and the changing of sterile 
dressings, or like functions which re-
quire professional health-care training 
or the regular supervision of a trained 
health-care professional to perform. A 
licensed health-care professional in-
cludes (but is not limited to) a doctor 
of medicine or osteopathy, a registered 
nurse, a licensed practical nurse, or a 
physical therapist licensed to practice 
by a State or political subdivision 
thereof. 

(3) The term ‘‘under the regular su-
pervision of a licensed health-care pro-
fessional’’, as used in paragraph (b)(2) 
of this section, means that an unli-
censed person performing personal 
health-care services is following a regi-
men of personal health-care services 
prescribed by a health-care profes-
sional, and that the health-care profes-
sional consults with the unlicensed 

VerDate Mar<15>2010 08:43 Sep 01, 2011 Jkt 223141 PO 00000 Frm 00278 Fmt 8010 Sfmt 8010 Y:\SGML\223141.XXX 223141er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



269 

Department of Veterans Affairs § 3.353 

person providing the health-care serv-
ices at least once each month to mon-
itor the prescribed regimen. The con-
sultation need not be in person; a tele-
phone call will suffice. 

(4) A person performing personal 
health-care services who is a relative 
or other member of the veteran’s 
household is not exempted from the re-
quirement that he or she be a licensed 
health-care professional or be pro-
viding such care under the regular su-
pervision of a licensed health-care pro-
fessional. 

(5) The provisions of paragraph (b) of 
this section are to be strictly con-
strued. The higher level aid-and-at-
tendance allowance is to be granted 
only when the veteran’s need is clearly 
established and the amount of services 
required by the veteran on a daily basis 
is substantial. 

(Authority: 38 U.S.C. 501, 1114(r)(2)) 

(c) Attendance by relative. The per-
formance of the necessary aid and at-
tendance service by a relative of the 
beneficiary or other member of his or 
her household will not prevent the 
granting of the additional allowance. 

[41 FR 29680, July 19, 1976, as amended at 44 
FR 22720, Apr. 17, 1979; 60 FR 27409, May 24, 
1995] 

§ 3.353 Determinations of incom-
petency and competency. 

(a) Definition of mental incompetency. 
A mentally incompetent person is one 
who because of injury or disease lacks 
the mental capacity to contract or to 
manage his or her own affairs, includ-
ing disbursement of funds without lim-
itation. 

(b) Authority. (1) Rating agencies 
have sole authority to make official 
determinations of competency and in-
competency for purposes of: insurance 
(38 U.S.C. 1922), and, subject to § 13.56 of 
this chapter, disbursement of benefits. 
Such determinations are final and 
binding on field stations for these pur-
poses. 

(2) Where the beneficiary is rated in-
competent, the Veterans Service Cen-
ter Manager will develop information 
as to the beneficiary’s social, economic 
and industrial adjustment; appoint (or 
recommend appointment of) a fidu-
ciary as provided in § 13.55 of this chap-

ter; select a method of disbursing pay-
ment as provided in § 13.56 of this chap-
ter, or in the case of a married bene-
ficiary, appoint the beneficiary’s 
spouse to receive payments as provided 
in § 13.57 of this chapter; and authorize 
disbursement of the benefit. 

(3) If in the course of fulfilling the re-
sponsibilities assigned in paragraph 
(b)(2) the Veterans Service Center Man-
ager develops evidence indicating that 
the beneficiary may be capable of ad-
ministering the funds payable without 
limitation, he or she will refer that evi-
dence to the rating agency with a 
statement as to his or her findings. The 
rating agency will consider this evi-
dence, together with all other evidence 
of record, to determine whether its 
prior determination of incompetency 
should remain in effect. Reexamination 
may be requested as provided in 
§ 3.327(a) if necessary to properly evalu-
ate the beneficiary’s mental capacity 
to contract or manage his or her own 
affairs. 

(c) Medical opinion. Unless the med-
ical evidence is clear, convincing and 
leaves no doubt as to the person’s in-
competency, the rating agency will 
make no determination of incom-
petency without a definite expression 
regarding the question by the respon-
sible medical authorities. Consider-
ations of medical opinions will be in 
accordance with the principles in para-
graph (a) of this section. Determina-
tions relative to incompetency should 
be based upon all evidence of record 
and there should be a consistent rela-
tionship between the percentage of dis-
ability, facts relating to commitment 
or hospitalization and the holding of 
incompetency. 

(d) Presumption in favor of competency. 
Where reasonable doubt arises regard-
ing a beneficiary’s mental capacity to 
contract or to manage his or her own 
affairs, including the disbursement of 
funds without limitation, such doubt 
will be resolved in favor of competency 
(see § 3.102 on reasonable doubt). 

(e) Due process. Whenever it is pro-
posed to make an incompetency deter-
mination, the beneficiary will be noti-
fied of the proposed action and of the 
right to a hearing as provided in § 3.103. 
Such notice is not necessary if the ben-
eficiary has been declared incompetent 
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by a court of competent jurisdiction or 
if a guardian has been appointed for 
the beneficiary based upon a court 
finding of incompetency. If a hearing is 
requested it must be held prior to a 
rating decision of incompetency. Fail-
ure or refusal of the beneficiary after 
proper notice to request or cooperate 
in such a hearing will not preclude a 
rating decision based on the evidence 
of record. 

(Authority: 38 U.S.C. 501(a)) 

[36 FR 19020, Sept. 25, 1971, and 40 FR 1241, 
Jan. 7, 1975, as amended at 42 FR 2069, Jan. 
10, 1977; 58 FR 37856, July 14, 1993; 60 FR 55792, 
Nov. 3, 1995; 66 FR 48560, Sept. 21, 2001; 67 FR 
46868, July 17, 2002; 68 FR 34542, June 10, 2003] 

§ 3.354 Determinations of insanity. 
(a) Definition of insanity. An insane 

person is one who, while not mentally 
defective or constitutionally psycho-
pathic, except when a psychosis has 
been engrafted upon such basic condi-
tion, exhibits, due to disease, a more or 
less prolonged deviation from his nor-
mal method of behavior; or who inter-
feres with the peace of society; or who 
has so departed (become antisocial) 
from the accepted standards of the 
community to which by birth and edu-
cation he belongs as to lack the adapt-
ability to make further adjustment to 
the social customs of the community 
in which he resides. 

(b) Insanity causing discharge. When a 
rating agency is concerned with deter-
mining whether a veteran was insane 
at the time he committed an offense 
leading to his court-martial, discharge 
or resignation (38 U.S.C. 5303(b)), it will 
base its decision on all the evidence 
procurable relating to the period in-
volved, and apply the definition in 
paragraph (a) of this section. 

[26 FR 1589, Feb. 24, 1961] 

§ 3.355 Testamentary capacity for in-
surance purposes. 

When cases are referred to a rating 
agency involving the testamentary ca-
pacity of the insured to execute des-
ignations or changes of beneficiary, or 
designations or changes of option, the 
following considerations will apply: 

(a) Testamentary capacity is that de-
gree of mental capacity necessary to 
enable a person to perform a testa-

mentary act. This, in general, requires 
that the testator reasonably com-
prehend the nature and significance of 
his act, that is, the subject and extent 
of his disposition, recognition of the 
object of his bounty, and appreciation 
of the consequence of his act, 
uninfluenced by any material delusion 
as to the property or persons involved. 

(b) Due consideration should be given 
to all facts of record, with emphasis 
being placed on those facts bearing 
upon the mental condition of the tes-
tator (insured) at the time or nearest 
the time he executed the designation 
or change. In this connection, consider-
ation should be given to lay as well as 
medical evidence. 

(c) Lack of testamentary capacity 
should not be confused with insanity or 
mental incompetence. An insane per-
son might have a lucid interval during 
which he would possess testamentary 
capacity. On the other hand, a sane 
person might suffer a temporary men-
tal aberration during which he would 
not possess testamentary capacity. 
There is a general but rebuttable pre-
sumption that every testator possesses 
testamentary capacity. Therefore, rea-
sonable doubts should be resolved in 
favor of testamentary capacity. 

[26 FR 1590, Feb. 24, 1961] 

§ 3.356 Conditions which determine 
permanent incapacity for self-sup-
port. 

(a) Basic determinations. A child must 
be shown to be permanently incapable 
of self-support by reason of mental or 
physical defect at the date of attaining 
the age of 18 years. 

(b) Rating criteria. Rating determina-
tions will be made solely on the basis 
of whether the child is permanently in-
capable of self-support through his own 
efforts by reason of physical or mental 
defects. The question of permanent in-
capacity for self-support is one of fact 
for determination by the rating agency 
on competent evidence of record in the 
individual case. Rating criteria appli-
cable to disabled veterans are not con-
trolling. Principal factors for consider-
ation are: 

(1) The fact that a claimant is earn-
ing his or her own support is prima 
facie evidence that he or she is not in-
capable of self-support. Incapacity for 
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self-support will not be considered to 
exist when the child by his or her own 
efforts is provided with sufficient in-
come for his or her reasonable support. 

(2) A child shown by proper evidence 
to have been permanently incapable of 
self-support prior to the date of attain-
ing the age of 18 years, may be so held 
at a later date even though there may 
have been a short intervening period or 
periods when his or her condition was 
such that he or she was employed, pro-
vided the cause of incapacity is the 
same as that upon which the original 
determination was made and there 
were no intervening diseases or injuries 
that could be considered as major fac-
tors. Employment which was only cas-
ual, intermittent, tryout, unsuccessful, 
or terminated after a short period by 
reason of disability, should not be con-
sidered as rebutting permanent incapa-
bility of self-support otherwise estab-
lished. 

(3) It should be borne in mind that 
employment of a child prior or subse-
quent to the delimiting age may or 
may not be a normal situation, depend-
ing on the educational progress of the 
child, the economic situation of the 
family, indulgent attitude of parents, 
and the like. In those cases where the 
extent and nature of disability raises 
some doubt as to whether they would 
render the average person incapable of 
self-support, factors other than em-
ployment are for consideration. In such 
cases there should be considered 
whether the daily activities of the 
child in the home and community are 
equivalent to the activities of employ-
ment of any nature within the physical 
or mental capacity of the child which 
would provide sufficient income for 
reasonable support. Lack of employ-
ment of the child either prior to the de-
limiting age or thereafter should not 
be considered as a major factor in the 
determination to be made, unless it is 
shown that it was due to physical or 
mental defect and not to mere disin-
clination to work or indulgence of rel-
atives or friends. 

(4) The capacity of a child for self- 
support is not determinable upon em-
ployment afforded solely upon sympa-
thetic or charitable considerations and 
which involved no actual or substantial 
rendition of services. 

CROSS REFERENCE: Basic pension and eligi-
bility determinations. See § 3.314. 

[26 FR 1590, Feb. 24, 1961, as amended at 38 
FR 871, Jan. 5, 1973] 

§ 3.357 Civil service preference rat-
ings. 

For the purpose of certifying civil 
service disability preference only, a 
service-connected disability may be as-
signed an evaluation of ‘‘less than ten 
percent.’’ Any directly or presump-
tively service-connected disease or in-
jury which exhibits some extent of ac-
tual impairment may be held to exist 
at the level of less than ten percent. 
For disabilities incurred in combat, 
however, no actual impairment is re-
quired. 

[58 FR 52018, Oct. 6, 1993] 

§ 3.358 Compensation for disability or 
death from hospitalization, medical 
or surgical treatment, examinations 
or vocational rehabilitation train-
ing (§ 3.800). 

(a) General. This section applies to 
claims received by VA before October 1, 
1997. If it is determined that there is 
additional disability resulting from a 
disease or injury or aggravation of an 
existing disease or injury suffered as a 
result of hospitalization, medical or 
surgical treatment, examination, or 
vocational rehabilitation training, 
compensation will be payable for such 
additional disability. For claims re-
ceived by VA on or after October 1, 
1997, see § 3.361. 

(b) Additional disability. In deter-
mining that additional disability ex-
ists, the following considerations will 
govern: 

(1) The veteran’s physical condition 
immediately prior to the disease or in-
jury on which the claim for compensa-
tion is based will be compared with the 
subsequent physical condition result-
ing from the disease or injury, each 
body part involved being considered 
separately. 

(i) As applied to examinations, the 
physical condition prior to the disease 
or injury will be the condition at time 
of beginning the physical examination 
as a result of which the disease or in-
jury was sustained. 

(ii) As applied to medical or surgical 
treatment, the physical condition prior 
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to the disease or injury will be the con-
dition which the specific medical or 
surgical treatment was designed to re-
lieve. 

(2) Compensation will not be payable 
under this section for the continuance 
or natural progress of a disease or in-
jury for which the hospitalization, 
medical or surgical treatment, or ex-
amination was furnished, unless VA’s 
failure to exercise reasonable skill and 
care in the diagnosis or treatment of 
the disease or injury caused additional 
disability or death that probably would 
have been prevented by proper diag-
nosis or treatment. Compensation will 
not be payable under this section for 
the continuance or natural progress of 
a disease or injury for which vocational 
rehabilitation training was provided. 

(c) Cause. In determining whether 
such additional disability resulted 
from a disease or an injury or an aggra-
vation of an existing disease or injury 
suffered as a result of training, hos-
pitalization, medical or surgical treat-
ment, or examination, the following 
considerations will govern: 

(1) It will be necessary to show that 
the additional disability is actually the 
result of such disease or injury or an 
aggravation of an existing disease or 
injury and not merely coincidental 
therewith. 

(2) The mere fact that aggravation 
occurred will not suffice to make the 
additional disability compensable in 
the absence of proof that it resulted 
from disease or injury or an aggrava-
tion of an existing disease or injury 
suffered as the result of training, hos-
pitalization, medical or surgical treat-
ment, or examination. 

(3) Compensation is not payable for 
the necessary consequences of medical 
or surgical treatment or examination 
properly administered with the express 
or implied consent of the veteran, or, 
in appropriate cases, the veteran’s rep-
resentative. ‘‘Necessary consequences’’ 
are those which are certain to result 
from, or were intended to result from, 
the examination or medical or surgical 
treatment administered. Consequences 
otherwise certain or intended to result 
from a treatment will not be consid-
ered uncertain or unintended solely be-
cause it had not been determined at 
the time consent was given whether 

that treatment would in fact be admin-
istered. 

(4) When the proximate cause of the 
injury suffered was the veteran’s will-
ful misconduct or failure to follow in-
structions, it will bar him (or her) from 
receipt of compensation hereunder ex-
cept in the case of incompetent vet-
erans. 

(5) Compensation for disability re-
sulting from the pursuit of vocational 
rehabilitation is not payable unless 
there is established a direct (proxi-
mate) causal connection between the 
injury or aggravation of an existing in-
jury and some essential activity or 
function which is within the scope of 
the vocational rehabilitation course, 
not necessarily limited to activities or 
functions specifically designated by 
the Department of Veterans Affairs in 
the individual case, since ordinarily it 
is not to be expected that each and 
every different function and act of a 
veteran pursuant to his or her course 
of training will be particularly speci-
fied in the outline of the course or 
training program. For example, a dis-
ability resulting from the use of an 
item of mechanical or other equipment 
is within the purview of the statute if 
training in its use is implicit within 
the prescribed program or course out-
lined or if its use is implicit in the per-
formance of some task or operation the 
trainee must learn to perform, al-
though such use may not be especially 
mentioned in the training program. In 
determining whether the element of di-
rect or proximate causation is present, 
it remains necessary for a distinction 
to be made between an injury arising 
out of an act performed in pursuance of 
the course of training, that is, a re-
quired ‘‘learning activity’’, and one 
arising out of an activity which is inci-
dent to, related to, or coexistent with 
the pursuit of the program of training. 
For a case to fall within the statute 
there must have been sustained an in-
jury which, but for the performance of 
a ‘‘learning activity’’ in the prescribed 
course of training, would not have been 
sustained. A meticulous examination 
into all the circumstances is required, 
including a consideration of the time 
and place of the incident producing the 
injury. 
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(6) Nursing home care furnished 
under section 1720 of title 38, United 
States Code is not hospitalization 
within the meaning of this section. 
Such a nursing home is an independent 
contractor and, accordingly, its agents 
and employees are not to be deemed 
agents and employees of the Depart-
ment of Veterans Affairs. If additional 
disability results from medical or sur-
gical treatment or examination 
through negligence or other wrongful 
acts or omissions on the part of such a 
nursing home, its employees, or its 
agents, entitlement does not exist 
under this section unless there was an 
act or omission on the part of the De-
partment of Veterans Affairs independ-
ently giving rise to such entitlement 
and such acts on the part of both proxi-
mately caused the additional dis-
ability. 

(Authority: 38 U.S.C. 1151, 1720) 

[26 FR 1590, Feb. 24, 1961, as amended at 36 
FR 7659, Apr. 23, 1971; 39 FR 34531, Sept. 26, 
1974; 43 FR 51015, Nov. 2, 1978; 60 FR 14223, 
Mar. 16, 1995; 61 FR 25788, May 23, 1996; 64 FR 
1131, Jan. 8, 1999; 69 FR 46433, Aug. 3, 2004] 

§ 3.359 Determination of service con-
nection for former members of the 
Armed Forces of Czechoslovakia or 
Poland. 

Rating boards will determine wheth-
er or not the condition for which treat-
ment is claimed by former members of 
the Armed Forces of Czechoslovakia or 
Poland under 38 U.S.C. 109(c) is service 
connected. This determination will be 
made using the same criteria that ap-
plies to determinations of service con-
nection based on service in the Armed 
Forces of the United States. 

[43 FR 4424, Feb. 2, 1978] 

§ 3.360 Service-connected health-care 
eligibility of certain persons admin-
istratively discharged under other 
than honorable condition. 

(a) General. The health-care and re-
lated benefits authorized by chapter 17 
of title 38 U.S.C. shall be provided to 
certain former service persons with ad-
ministrative discharges under other 
than honorable conditions for any dis-
ability incurred or aggravated during 
active military, naval, or air service in 
line of duty. 

(b) Discharge categorization. With cer-
tain exceptions such benefits shall be 
furnished for any disability incurred or 
aggravated during a period of service 
terminated by a discharge under other 
than honorable conditions. Specifi-
cally, they may not be furnished for 
any disability incurred or aggravated 
during a period of service terminated 
by a bad conduct discharge or when one 
of the bars listed in § 3.12(c) applies. 

(c) Eligibility criteria. In making de-
terminations of health-care eligibility 
the same criteria will be used as is now 
applicable to determinations of service 
incurrence and in line of duty when 
there is no character of discharge bar. 

[43 FR 15154, Apr. 11, 1978] 

§ 3.361 Benefits under 38 U.S.C. 1151(a) 
for additional disability or death 
due to hospital care, medical or sur-
gical treatment, examination, train-
ing and rehabilitation services, or 
compensated work therapy pro-
gram. 

(a) Claims subject to this section—(1) 
General. Except as provided in para-
graph (2), this section applies to claims 
received by VA on or after October 1, 
1997. This includes original claims and 
claims to reopen or otherwise readjudi-
cate a previous claim for benefits 
under 38 U.S.C. 1151 or its predecessors. 
The effective date of benefits is subject 
to the provisions of § 3.400(i). For 
claims received by VA before October 1, 
1997, see § 3.358. 

(2) Compensated Work Therapy. With 
respect to claims alleging disability or 
death due to compensated work ther-
apy, this section applies to claims that 
were pending before VA on November 1, 
2000, or that were received by VA after 
that date. The effective date of benefits 
is subject to the provisions of §§ 3.114(a) 
and 3.400(i), and shall not be earlier 
than November 1, 2000. 

(b) Determining whether a veteran has 
an additional disability. To determine 
whether a veteran has an additional 
disability, VA compares the veteran’s 
condition immediately before the be-
ginning of the hospital care, medical or 
surgical treatment, examination, 
training and rehabilitation services, or 
compensated work therapy (CWT) pro-
gram upon which the claim is based to 
the veteran’s condition after such care, 
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treatment, examination, services, or 
program has stopped. VA considers 
each involved body part or system sep-
arately. 

(c) Establishing the cause of additional 
disability or death. Claims based on ad-
ditional disability or death due to hos-
pital care, medical or surgical treat-
ment, or examination must meet the 
causation requirements of this para-
graph and paragraph (d)(1) or (d)(2) of 
this section. Claims based on addi-
tional disability or death due to train-
ing and rehabilitation services or com-
pensated work therapy program must 
meet the causation requirements of 
paragraph (d)(3) of this section. 

(1) Actual causation required. To es-
tablish causation, the evidence must 
show that the hospital care, medical or 
surgical treatment, or examination re-
sulted in the veteran’s additional dis-
ability or death. Merely showing that a 
veteran received care, treatment, or 
examination and that the veteran has 
an additional disability or died does 
not establish cause. 

(2) Continuance or natural progress of a 
disease or injury. Hospital care, medical 
or surgical treatment, or examination 
cannot cause the continuance or nat-
ural progress of a disease or injury for 
which the care, treatment, or examina-
tion was furnished unless VA’s failure 
to timely diagnose and properly treat 
the disease or injury proximately 
caused the continuance or natural 
progress. The provision of training and 
rehabilitation services or CWT pro-
gram cannot cause the continuance or 
natural progress of a disease or injury 
for which the services were provided. 

(3) Veteran’s failure to follow medical 
instructions. Additional disability or 
death caused by a veteran’s failure to 
follow properly given medical instruc-
tions is not caused by hospital care, 
medical or surgical treatment, or ex-
amination. 

(d) Establishing the proximate cause of 
additional disability or death. The proxi-
mate cause of disability or death is the 
action or event that directly caused 
the disability or death, as distin-
guished from a remote contributing 
cause. 

(1) Care, treatment, or examination. To 
establish that carelessness, negligence, 
lack of proper skill, error in judgment, 

or similar instance of fault on VA’s 
part in furnishing hospital care, med-
ical or surgical treatment, or examina-
tion proximately caused a veteran’s ad-
ditional disability or death, it must be 
shown that the hospital care, medical 
or surgical treatment, or examination 
caused the veteran’s additional dis-
ability or death (as explained in para-
graph (c) of this section); and 

(i) VA failed to exercise the degree of 
care that would be expected of a rea-
sonable health care provider; or 

(ii) VA furnished the hospital care, 
medical or surgical treatment, or ex-
amination without the veteran’s or, in 
appropriate cases, the veteran’s rep-
resentative’s informed consent. To de-
termine whether there was informed 
consent, VA will consider whether the 
health care providers substantially 
complied with the requirements of 
§ 17.32 of this chapter. Minor deviations 
from the requirements of § 17.32 of this 
chapter that are immaterial under the 
circumstances of a case will not defeat 
a finding of informed consent. Consent 
may be express (i.e., given orally or in 
writing) or implied under the cir-
cumstances specified in § 17.32(b) of this 
chapter, as in emergency situations. 

(2) Events not reasonably foreseeable. 
Whether the proximate cause of a vet-
eran’s additional disability or death 
was an event not reasonably foresee-
able is in each claim to be determined 
based on what a reasonable health care 
provider would have foreseen. The 
event need not be completely unfore-
seeable or unimaginable but must be 
one that a reasonable health care pro-
vider would not have considered to be 
an ordinary risk of the treatment pro-
vided. In determining whether an event 
was reasonably foreseeable, VA will 
consider whether the risk of that event 
was the type of risk that a reasonable 
health care provider would have dis-
closed in connection with the informed 
consent procedures of § 17.32 of this 
chapter. 

(3) Training and rehabilitation services 
or compensated work therapy program. 
To establish that the provision of 
training and rehabilitation services or 
a CWT program proximately caused a 
veteran’s additional disability or 
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death, it must be shown that the vet-
eran’s participation in an essential ac-
tivity or function of the training, serv-
ices, or CWT program provided or au-
thorized by VA proximately caused the 
disability or death. The veteran must 
have been participating in such train-
ing, services, or CWT program provided 
or authorized by VA as part of an ap-
proved rehabilitation program under 38 
U.S.C. chapter 31 or as part of a CWT 
program under 38 U.S.C. 1718. It need 
not be shown that VA approved that 
specific activity or function, as long as 
the activity or function is generally ac-
cepted as being a necessary component 
of the training, services, or CWT pro-
gram that VA provided or authorized. 

(e) Department employees and facilities. 
(1) A Department employee is an indi-
vidual— 

(i) Who is appointed by the Depart-
ment in the civil service under title 38, 
United States Code, or title 5, United 
States Code, as an employee as defined 
in 5 U.S.C. 2105; 

(ii) Who is engaged in furnishing hos-
pital care, medical or surgical treat-
ment, or examinations under authority 
of law; and 

(iii) Whose day-to-day activities are 
subject to supervision by the Secretary 
of Veterans Affairs. 

(2) A Department facility is a facility 
over which the Secretary of Veterans 
Affairs has direct jurisdiction. 

(f) Activities that are not hospital care, 
medical or surgical treatment, or examina-
tion furnished by a Department employee 
or in a Department facility. The fol-
lowing are not hospital care, medical 
or surgical treatment, or examination 
furnished by a Department employee or 
in a Department facility within the 
meaning of 38 U.S.C. 1151(a): 

(1) Hospital care or medical services 
furnished under a contract made under 
38 U.S.C. 1703. 

(2) Nursing home care furnished 
under 38 U.S.C. 1720. 

(3) Hospital care or medical services, 
including examination, provided under 
38 U.S.C. 8153 in a facility over which 
the Secretary does not have direct ju-
risdiction. 

(g) Benefits payable under 38 U.S.C. 
1151 for a veteran’s death. (1) Death be-
fore January 1, 1957. The benefit payable 
under 38 U.S.C. 1151(a) to an eligible 

survivor for a veteran’s death occur-
ring before January 1, 1957, is death 
compensation. See §§ 3.5(b)(2) and 3.702 
for the right to elect dependency and 
indemnity compensation. 

(2) Death after December 31, 1956. The 
benefit payable under 38 U.S.C. 1151(a) 
to an eligible survivor for a veteran’s 
death occurring after December 31, 
1956, is dependency and indemnity com-
pensation. 

(Authority: 38 U.S.C. 1151) 

[69 FR 46433, Aug. 3, 2004] 

§ 3.362 Offsets under 38 U.S.C. 1151(b) 
of benefits awarded under 38 U.S.C. 
1151(a). 

(a) Claims subject to this section. This 
section applies to claims received by 
VA on or after October 1, 1997. This in-
cludes original claims and claims to re-
open or otherwise readjudicate a pre-
vious claim for benefits under 38 U.S.C. 
1151 or its predecessors. 

(b) Offset of veterans’ awards of com-
pensation. If a veteran’s disability is 
the basis of a judgment under 28 U.S.C. 
1346(b) awarded, or a settlement or 
compromise under 28 U.S.C. 2672 or 2677 
entered, on or after December 1, 1962, 
the amount to be offset under 38 U.S.C. 
1151(b) from any compensation awarded 
under 38 U.S.C. 1151(a) is the entire 
amount of the veteran’s share of the 
judgment, settlement, or compromise, 
including the veteran’s proportional 
share of attorney fees. 

(c) Offset of survivors’ awards of de-
pendency and indemnity compensation. If 
a veteran’s death is the basis of a judg-
ment under 28 U.S.C. 1346(b) awarded, 
or a settlement or compromise under 28 
U.S.C. 2672 or 2677 entered, on or after 
December 1, 1962, the amount to be off-
set under 38 U.S.C. 1151(b) from any de-
pendency and indemnity compensation 
awarded under 38 U.S.C. 1151(a) to a 
survivor is only the amount of the 
judgment, settlement, or compromise 
representing damages for the veteran’s 
death the survivor receives in an indi-
vidual capacity or as distribution from 
the decedent veteran’s estate of sums 
included in the judgment, settlement, 
or compromise to compensate for harm 
suffered by the survivor, plus the sur-
vivor’s proportional share of attorney 
fees. 
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(d) Offset of structured settlements. 
This paragraph applies if a veteran’s 
disability or death is the basis of a 
structured settlement or structured 
compromise under 28 U.S.C. 2672 or 2677 
entered on or after December 1, 1962. 

(1) The amount to be offset. The 
amount to be offset under 38 U.S.C. 
1151(b) from benefits awarded under 38 
U.S.C. 1151(a) is the veteran’s or sur-
vivor’s proportional share of the cost 
to the United States of the settlement 
or compromise, including the veteran’s 
or survivor’s proportional share of at-
torney fees. 

(2) When the offset begins. The offset 
of benefits awarded under 38 U.S.C. 
1151(a) begins the first month after the 
structured settlement or structured 
compromise has become final that such 
benefits would otherwise be paid. 

(e) Offset of award of benefits under 38 
U.S.C. chapter 21 or 38 U.S.C. chapter 39. 
(1) If a judgment, settlement, or com-
promise covered in paragraphs (b) 
through (d) of this section becomes 
final on or after December 10, 2004, and 
includes an amount that is specifically 
designated for a purpose for which ben-
efits are provided under 38 U.S.C. chap-
ter 21 (38 CFR 3.809 and 3.809a) or 38 
U.S.C. chapter 39 (38 CFR 3.808), and if 
VA awards 38 U.S.C. chapter 21 or 38 
U.S.C. chapter 39 benefits after the 
date on which the judgment, settle-
ment, or compromise becomes final, 
the amount of the award will be re-
duced by the amount received under 
the judgment, settlement, or com-
promise for the same purpose. 

(2) If the amount described in para-
graph (e)(1) of this section is greater 
than the amount of an award under 38 
U.S.C. chapter 21 or 38 U.S.C. chapter 
39, the excess amount received under 
the judgment, settlement, or com-
promise will be offset against benefits 
otherwise payable under 38 U.S.C. 
chapter 11. 

[69 FR 46434, Aug. 3, 2004, as amended at 71 
FR 44918, Aug. 8, 2006; 75 FR 57861, Sept. 23, 
2010] 

§ 3.363 Bar to benefits under 38 U.S.C. 
1151. 

(a) Claims subject to this section. This 
section applies to claims received by 
VA on or after October 1, 1997. This in-
cludes original claims and claims to re-

open or otherwise readjudicate a pre-
vious claim for benefits under 38 U.S.C. 
1151 or its predecessors. 

(b) Administrative award, compromises, 
or settlements, or judgments that bar ben-
efits under 38 U.S.C. 1151. If a veteran’s 
disability or death was the basis of an 
administrative award under 28 U.S.C. 
1346(b) made, or a settlement or com-
promise under 28 U.S.C. 2672 or 2677 fi-
nalized, before December 1, 1962, VA 
may not award benefits under 38 U.S.C. 
1151 for any period after such award, 
settlement, or compromise was made 
or became final. If a veteran’s dis-
ability or death was the basis of a judg-
ment that became final before Decem-
ber 1, 1962, VA may award benefits 
under 38 U.S.C. 1151 for the disability 
or death unless the terms of the judg-
ment provide otherwise. 

(Authority: 38 U.S.C. 1151) 

[69 FR 46434, Aug. 3, 2004] 

RATING CONSIDERATIONS RELATIVE TO 
SPECIFIC DISEASES 

§ 3.370 Pulmonary tuberculosis shown 
by X-ray in active service. 

(a) Active disease. X-ray evidence 
alone may be adequate for grant of di-
rect service connection for pulmonary 
tuberculosis. When under consider-
ation, all available service department 
films and subsequent films will be se-
cured and read by specialists at des-
ignated stations who should have a 
current examination report and X-ray. 
Resulting interpretations of service 
films will be accorded the same consid-
eration for service-connection purposes 
as if clinically established, however, a 
compensable rating will not be as-
signed prior to establishment of an ac-
tive condition by approved methods. 

(b) Inactive disease. Where the veteran 
was examined at time of entrance into 
active service but X-ray was not made, 
or if made, is not available and there 
was no notation or other evidence of 
active or inactive reinfection type pul-
monary tuberculosis existing prior to 
such entrance, it will be assumed that 
the condition occurred during service 
and direct service connection will be in 
order for inactive pulmonary tuber-
culosis shown by X-ray evidence during 
service in the manner prescribed in 
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