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(1) Provide for the review and, if ap-
propriate revision of the policies, pro-
cedures, and practices used in the iden-
tification or placement to ensure that
the policies, procedures, and practices
comply with the requirements of the
Act.

(2) Require any LEA identified under
paragraph (a) of this section to reserve
the maximum amount of funds under
section 613(f) of the Act to provide
comprehensive coordinated early inter-
vening services to serve children in the
LEA, particularly, but not exclusively,
children in those groups that were sig-
nificantly overidentified under para-
graph (a) of this section; and

(3) Require the LEA to publicly re-
port on the revision of policies, prac-
tices, and procedures described under
paragraph (b)(1) of this section.

(Authority: 20 U.S.C. 1418(d))

Subpart G—Authorization, Allot-
ment, Use of Funds, and Au-
thorization of Appropriations

ALLOTMENTS, GRANTS, AND USE OF
FUNDS

§300.700 Grants to States.

(a) Purpose of grants. The Secretary
makes grants to States, outlying areas,
and freely associated States (as defined
in §300.717), and provides funds to the
Secretary of the Interior, to assist
them to provide special education and
related services to children with dis-
abilities in accordance with Part B of
the Act.

(b) Maximum amount. The maximum
amount of the grant a State may re-
ceive under section 611 of the Act is—

(1) For fiscal years 2005 and 2006—

(i) The number of children with dis-
abilities in the State who are receiving
special education and related serv-
ices—

(A) Aged three through five, if the
State is eligible for a grant under sec-
tion 619 of the Act; and

(B) Aged 6 through 21; multiplied
by—

(ii) Forty (40) percent of the average
per-pupil expenditure in public elemen-
tary schools and secondary schools in
the TUnited States (as defined in
§300.717); and

34 CFR Ch. Ill (7-1-10 Edition)

(2) For fiscal year 2007 and subse-
quent fiscal years—

(i) The number of children with dis-
abilities in the 2004-2005 school year in
the State who received special edu-
cation and related services—

(A) Aged three through five if the
State is eligible for a grant under sec-
tion 619 of the Act; and

(B) Aged 6 through 21; multiplied by

(ii) Forty (40) percent of the average
per-pupil expenditure in public elemen-
tary schools and secondary schools in
the TUnited States (as defined in
§300.717);

(iii) Adjusted by the rate of annual
change in the sum of—

(A) Eighty-five (85) percent of the
State’s population of children aged 3
through 21 who are of the same age as
children with disabilities for whom the
State ensures the availability of FAPE
under Part B of the Act; and

(B) Fifteen (15) percent of the State’s
population of children described in
paragraph (b)(2)(iii)(A) of this section
who are living in poverty.

(Authority: 20 U.S.C. 1411(a) and (d))

§300.701 Outlying areas, freely associ-
ated States, and the Secretary of
the Interior.

(a) Outlying areas and freely associated
States—(1) Funds reserved. From the
amount appropriated for any fiscal
year under section 611(i) of the Act, the
Secretary reserves not more than one
percent, which must be used—

(i) To provide assistance to the out-
lying areas in accordance with their re-
spective populations of individuals
aged 3 through 21; and

(ii) To provide each freely associated
State a grant in the amount that the
freely associated State received for fis-
cal year 2003 under Part B of the Act,
but only if the freely associated
State—

(A) Meets the applicable require-
ments of Part B of the Act that apply
to States.

(B) Meets the requirements in para-
graph (a)(2) of this section.

(2) Application. Any freely associated
State that wishes to receive funds
under Part B of the Act must include,
in its application for assistance—
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(i) Information demonstrating that it
will meet all conditions that apply to
States under Part B of the Act.

(ii) An assurance that, notwith-
standing any other provision of Part B
of the Act, it will use those funds only
for the direct provision of special edu-
cation and related services to children
with disabilities and to enhance its ca-
pacity to make FAPE available to all
children with disabilities;

(iii) The identity of the source and
amount of funds, in addition to funds
under Part B of the Act, that it will
make available to ensure that FAPE is
available to all children with disabil-
ities within its jurisdiction; and

(iv) Such other information and as-
surances as the Secretary may require.

(3) Special rule. The provisions of Pub-
lic Law 95-134, permitting the consoli-
dation of grants by the outlying areas,
do not apply to funds provided to the
outlying areas or to the freely associ-
ated States under Part B of the Act.

(b) Secretary of the Interior. From the
amount appropriated for any fiscal
year under section 611(i) of the Act, the
Secretary reserves 1.226 percent to pro-
vide assistance to the Secretary of the
Interior in accordance with §§300.707
through 300.716.

(Authority: 20 U.S.C. 1411(b))

§300.702 Technical assistance.

(a) In general. The Secretary may re-
serve not more than one-half of one
percent of the amounts appropriated
under Part B of the Act for each fiscal
year to support technical assistance
activities authorized under section
616(i) of the Act.

(b) Maximum amount. The maximum
amount the Secretary may reserve
under paragraph (a) of this section for
any fiscal year is $25,000,000, cumula-
tively adjusted by the rate of inflation
as measured by the percentage in-
crease, if any, from the preceding fiscal
year in the Consumer Price Index For
All Urban Consumers, published by the
Bureau of Labor Statistics of the De-
partment of Labor.

(Authority: 20 U.S.C. 1411(c))

§300.703 Allocations to States.

(a) General. After reserving funds for
technical assistance under §300.702, and

§300.703

for payments to the outlying areas, the
freely associated States, and the Sec-
retary of the Interior under §300.701 (a)
and (b) for a fiscal year, the Secretary
allocates the remaining amount among
the States in accordance with para-
graphs (b), (¢), and (d) of this section.

(b) Special rule for use of fiscal year
1999 amount. If a State received any
funds under section 611 of the Act for
fiscal year 1999 on the basis of children
aged three through five, but does not
make FAPE available to all children
with disabilities aged three through
five in the State in any subsequent fis-
cal year, the Secretary computes the
State’s amount for fiscal year 1999,
solely for the purpose of calculating
the State’s allocation in that subse-
quent year under paragraph (c) or (d) of
this section, by subtracting the
amount allocated to the State for fis-
cal year 1999 on the basis of those chil-
dren.

(c) Increase in funds. If the amount
available for allocations to States
under paragraph (a) of this section for
a fiscal year is equal to or greater than
the amount allocated to the States
under section 611 of the Act for the pre-
ceding fiscal year, those allocations
are calculated as follows:

(1) Allocation of increase—(i) General.
Except as provided in paragraph (c)(2)
of this section, the Secretary allocates
for the fiscal year—

(A) To each State the amount the
State received under this section for
fiscal year 1999;

(B) Eighty-five (85) percent of any re-
maining funds to States on the basis of
the States’ relative populations of chil-
dren aged 3 through 21 who are of the
same age as children with disabilities
for whom the State ensures the avail-
ability of FAPE under Part B of the
Act; and

(C) Fifteen (15) percent of those re-
maining funds to States on the basis of
the States’ relative populations of chil-
dren described in paragraph (c¢)(1)(i)(B)
of this section who are living in pov-
erty.

(ii) Data. For the purpose of making
grants under this section, the Sec-
retary uses the most recent population
data, including data on children living
in poverty, that are available and sat-
isfactory to the Secretary.
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(2) Limitations. Notwithstanding para-
graph (c)(1) of this section, allocations
under this section are subject to the
following:

(i) Preceding year allocation. No
State’s allocation may be less than its
allocation under section 611 of the Act
for the preceding fiscal year.

(ii) Minimum. No State’s allocation
may be less than the greatest of—

(A) The sum of—

(I) The amount the State received
under section 611 of the Act for fiscal
year 1999; and

(2) One third of one percent of the
amount by which the amount appro-
priated under section 611(i) of the Act
for the fiscal year exceeds the amount
appropriated for section 611 of the Act
for fiscal year 1999;

(B) The sum of—

(I) The amount the State received
under section 611 of the Act for the pre-
ceding fiscal year; and

(2) That amount multiplied by the
percentage by which the increase in
the funds appropriated for section 611
of the Act from the preceding fiscal
year exceeds 1.5 percent; or

(C) The sum of—

(I) The amount the State received
under section 611 of the Act for the pre-
ceding fiscal year; and

(2) That amount multiplied by 90 per-
cent of the percentage increase in the
amount appropriated for section 611 of
the Act from the preceding fiscal year.

(iii) Maximum. Notwithstanding para-
graph (c)(2)(ii) of this section, no
State’s allocation under paragraph (a)
of this section may exceed the sum of—

(A) The amount the State received
under section 611 of the Act for the pre-
ceding fiscal year; and

(B) That amount multiplied by the
sum of 1.5 percent and the percentage
increase in the amount appropriated
under section 611 of the Act from the
preceding fiscal year.

(3) Ratable reduction. If the amount
available for allocations to States
under paragraph (c) of this section is
insufficient to pay those allocations in
full, those allocations are ratably re-
duced, subject to paragraph (c)(2)(i) of
this section.

(d) Decrease in funds. If the amount
available for allocations to States
under paragraph (a) of this section for
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a fiscal year is less than the amount al-
located to the States under section 611
of the Act for the preceding fiscal year,
those allocations are calculated as fol-
lows:

(1) Amounts greater than fiscal year
1999 allocations. If the amount available
for allocations under paragraph (a) of
this section is greater than the amount
allocated to the States for fiscal year
1999, each State is allocated the sum
of—

(i) 1999 amount. The amount the State
received under section 611 of the Act
for fiscal year 1999; and

(ii) Remaining funds. An amount that
bears the same relation to any remain-
ing funds as the increase the State re-
ceived under section 611 of the Act for
the preceding fiscal year over fiscal
year 1999 bears to the total of all such
increases for all States.

(2) Amounts equal to or less than fiscal
year 1999 allocations—(i) General. If the
amount available for allocations under
paragraph (a) of this section is equal to
or less than the amount allocated to
the States for fiscal year 1999, each
State is allocated the amount it re-
ceived for fiscal year 1999.

(ii) Ratable reduction. If the amount
available for allocations under para-
graph (d) of this section is insufficient
to make the allocations described in
paragraph (d)(2)(i) of this section, those
allocations are ratably reduced.

(Authority: 20 U.S.C. 1411(d))

§300.704 State-level activities.

(a) State administration. (1) For the
purpose of administering Part B of the
Act, including paragraph (c¢) of this sec-
tion, section 619 of the Act, and the co-
ordination of activities under Part B of
the Act with, and providing technical
assistance to, other programs that pro-
vide services to children with disabil-
ities—

(i) Each State may reserve for each
fiscal year not more than the max-
imum amount the State was eligible to
reserve for State administration under
section 611 of the Act for fiscal year
2004 or $800,000 (adjusted in accordance
with paragraph (a)(2) of this section),
whichever is greater; and

(ii) BEach outlying area may reserve
for each fiscal year not more than five
percent of the amount the outlying
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area receives under §300.701(a) for the
fiscal year or $35,000, whichever is
greater.

(2) For each fiscal year, beginning
with fiscal year 2005, the Secretary cu-
mulatively adjusts—

(i) The maximum amount the State
was eligible to reserve for State admin-
istration under section 611 of the Act
for fiscal year 2004; and

(ii) $800,000, by the rate of inflation
as measured by the percentage in-
crease, if any, from the preceding fiscal
year in the Consumer Price Index for
All Urban Consumers, published by the
Bureau of Labor Statistics of the De-
partment of Labor.

(3) Prior to expenditure of funds
under paragraph (a) of this section, the
State must certify to the Secretary
that the arrangements to establish re-
sponsibility for services pursuant to
section 612(a)(12)(A) of the Act are cur-
rent.

(4) Funds reserved under paragraph
(a)(1) of this section may be used for
the administration of Part C of the
Act, if the SEA is the lead agency for
the State under that Part.

(b) Other State-level activities. (1)
States may reserve a portion of their
allocations for other State-level activi-
ties. The maximum amount that a
State may reserve for other State-level
activities is as follows:

(i) If the amount that the State sets
aside for State administration under
paragraph (a) of this section is greater
than $850,000 and the State opts to fi-
nance a high cost fund under paragraph
(c) of this section:

(A) For fiscal years 2005 and 2006, 10
percent of the State’s allocation under
§300.703.

(B) For fiscal year 2007 and subse-
quent fiscal years, an amount equal to
10 percent of the State’s allocation for
fiscal year 2006 under §300.703 adjusted
cumulatively for inflation.

(ii) If the amount that the State sets
aside for State administration under
paragraph (a) of this section is greater
than $850,000 and the State opts not to
finance a high cost fund under para-
graph (c) of this section—

(A) For fiscal years 2005 and 2006,
nine percent of the State’s allocation
under §300.703.
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(B) For fiscal year 2007 and subse-
quent fiscal years, an amount equal to
nine percent of the State’s allocation
for fiscal year 2006 adjusted cumula-
tively for inflation.

(iii) If the amount that the State sets
aside for State administration under
paragraph (a) of this section is less
than or equal to $850,000 and the State
opts to finance a high cost fund under
paragraph (c¢) of this section:

(A) For fiscal years 2005 and 2006, 10.5
percent of the State’s allocation under
§300.703.

(B) For fiscal year 2007 and subse-
quent fiscal years, an amount equal to
10.5 percent of the State’s allocation
for fiscal year 2006 under §300.703 ad-
justed cumulatively for inflation.

(iv) If the amount that the State sets
aside for State administration under
paragraph (a) of this section is equal to
or less than $850,000 and the State opts
not to finance a high cost fund under
paragraph (c) of this section:

(A) For fiscal years 2005 and 2006,
nine and one-half percent of the State’s
allocation under §300.703.

(B) For fiscal year 2007 and subse-
quent fiscal years, an amount equal to
nine and one-half percent of the State’s
allocation for fiscal year 2006 under
§300.703 adjusted cumulatively for in-
flation.

(2) The adjustment for inflation is
the rate of inflation as measured by
the percentage of increase, if any, from
the preceding fiscal year in the Con-
sumer Price Index for All Urban Con-
sumers, published by the Bureau of
Labor Statistics of the Department of
Labor.

(3) Some portion of the funds re-
served under paragraph (b)(1) of this
section must be used to carry out the
following activities:

(i) For monitoring, enforcement, and
complaint investigation; and

(ii) To establish and implement the
mediation process required by section
615(e) of the Act, including providing
for the costs of mediators and support
personnel;

(4) Funds reserved under paragraph
(b)(1) of this section also may be used
to carry out the following activities:
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(i) For support and direct services,
including technical assistance, per-
sonnel preparation, and professional
development and training;

(ii) To support paperwork reduction
activities, including expanding the use
of technology in the IEP process;

(iii) To assist LEAs in providing posi-
tive behavioral interventions and sup-
ports and mental health services for
children with disabilities;

(iv) To improve the use of technology
in the classroom by children with dis-
abilities to enhance learning;

(v) To support the use of technology,
including technology with universal
design principles and assistive tech-
nology devices, to maximize accessi-
bility to the general education cur-
riculum for children with disabilities;

(vi) Development and implementa-
tion of transition programs, including
coordination of services with agencies
involved in supporting the transition of
students with disabilities to postsec-
ondary activities;

(vii) To assist LEAs in meeting per-
sonnel shortages;

(viii) To support capacity building
activities and improve the delivery of
services by LEAs to improve results for
children with disabilities;

(ix) Alternative programming for
children with disabilities who have
been expelled from school, and services
for children with disabilities in correc-
tional facilities, children enrolled in
State-operated or State-supported
schools, and children with disabilities
in charter schools;

(x) To support the development and
provision of appropriate accommoda-
tions for children with disabilities, or
the development and provision of alter-
nate assessments that are valid and re-
liable for assessing the performance of
children with disabilities, in accord-
ance with sections 1111(b) and 6111 of
the ESEA; and

(xi) To provide technical assistance
to schools and LEAs, and direct serv-
ices, including supplemental edu-
cational services as defined in section
1116(e) of the ESEA to children with
disabilities, in schools or LEAs identi-
fied for improvement under section 1116
of the ESEA on the sole basis of the as-
sessment results of the disaggregated
subgroup of children with disabilities,
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including providing professional devel-
opment to special and regular edu-
cation teachers, who teach children
with disabilities, based on scientif-
ically based research to improve edu-
cational instruction, in order to im-
prove academic achievement to meet
or exceed the objectives established by
the State under section 1111(b)(2)(G) of
the ESEA.

(c) Local educational agency high cost
fund. (1) In general—

(i) For the purpose of assisting LEAs
(including a charter school that is an
LEA or a consortium of LEAs) in ad-
dressing the needs of high need chil-
dren with disabilities, each State has
the option to reserve for each fiscal
year 10 percent of the amount of funds
the State reserves for other State-level
activities under paragraph (b)(1) of this
section—

(A) To finance and make disburse-
ments from the high cost fund to LEAs
in accordance with paragraph (c) of
this section during the first and suc-
ceeding fiscal years of the high cost
fund; and

(B) To support innovative and effec-
tive ways of cost sharing by the State,
by an LEA, or among a consortium of
LEAs, as determined by the State in
coordination with representatives from
LEAs, subject to paragraph (c)(2)(ii) of
this section.

(ii) For purposes of paragraph (c) of
this section, local educational agency in-
cludes a charter school that is an LEA,
or a consortium of LEAs.

(2)(1) A State must not use any of the
funds the State reserves pursuant to
paragraph (c)(1)(i) of this section,
which are solely for disbursement to
LEAs, for costs associated with estab-
lishing, supporting, and otherwise ad-
ministering the fund. The State may
use funds the State reserves under
paragraph (a) of this section for those
administrative costs.

(i) A State must not use more than
5 percent of the funds the State re-
serves pursuant to paragraph (c)(1)(i) of
this section for each fiscal year to sup-
port innovative and effective ways of
cost sharing among consortia of LEAs.

(3)(i) The SEA must develop, not
later than 90 days after the State re-
serves funds under paragraph (c)(1)(i) of
this section, annually review, and
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amend as necessary, a State plan for
the high cost fund. Such State plan
must—

(A) Establish, in consultation and co-
ordination with representatives from
LEASs, a definition of a high need child
with a disability that, at a minimum—

(I) Addresses the financial impact a
high need child with a disability has on
the budget of the child’s LEA; and

(2) Ensures that the cost of the high
need child with a disability is greater
than 3 times the average per pupil ex-
penditure (as defined in section 9101 of
the ESEA) in that State;

(B) Establish eligibility criteria for
the participation of an LEA that, at a
minimum, take into account the num-
ber and percentage of high need chil-
dren with disabilities served by an
LEA;

(C) Establish criteria to ensure that
placements supported by the fund are
consistent with the requirements of
§§300.114 through 300.118;

(D) Develop a funding mechanism
that provides distributions each fiscal
year to LEAs that meet the criteria de-
veloped by the State under paragraph
(¢)(3)(1)(B) of this section;

(E) Establish an annual schedule by
which the SEA must make its distribu-
tions from the high cost fund each fis-
cal year; and

(F) If the State elects to reserve
funds for supporting innovative and ef-
fective ways of cost sharing under
paragraph (c)(1)(i)(B) of this section,
describe how these funds will be used.

(ii) The State must make its final
State plan available to the public not
less than 30 days before the beginning
of the school year, including dissemi-
nation of such information on the
State Web site.

(4)(i) Each SEA must make all an-
nual disbursements from the high cost
fund established wunder paragraph
(¢)(1)(i) of this section in accordance
with the State plan published pursuant
to paragraph (c)(3) of this section.

(i) The costs associated with edu-
cating a high need child with a dis-
ability, as defined under paragraph
(©)3)(1)(A) of this section, are only
those costs associated with providing
direct special education and related
services to the child that are identified
in that child’s IEP, including the cost
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of room and board for a residential
placement determined necessary, con-
sistent with §300.114, to implement a
child’s IEP.

(iii) The funds in the high cost fund
remain under the control of the State
until disbursed to an LEA to support a
specific child who qualifies under the
State plan for the high cost funds or
distributed to LEAs, consistent with
paragraph (c)(9) of this section.

(6) The disbursements under para-
graph (c)(4) of this section must not be
used to support legal fees, court costs,
or other costs associated with a cause
of action brought on behalf of a child
with a disability to ensure FAPE for
such child.

(6) Nothing in paragraph (c) of this
section—

(i) Limits or conditions the right of a
child with a disability who is assisted
under Part B of the Act to receive
FAPE pursuant to section 612(a)(1) of
the Act in the least restrictive environ-
ment pursuant to section 612(a)(5) of
the Act; or

(ii) Authorizes an SEA or LEA to es-
tablish a limit on what may be spent
on the education of a child with a dis-
ability.

(7) Notwithstanding the provisions of
paragraphs (c)(1) through (6) of this
section, a State may use funds reserved
pursuant to paragraph (c)(1)(i) of this
section for implementing a placement
neutral cost sharing and reimburse-
ment program of high need, low inci-
dence, catastrophic, or extraordinary
aid to LEAs that provides services to
high need children based on eligibility
criteria for such programs that were
created not later than January 1, 2004,
and are currently in operation, if such
program serves children that meet the
requirement of the definition of a high
need child with a disability as de-
scribed in paragraph (¢)(3)(i)(A) of this
section.

(8) Disbursements provided under
paragraph (c¢) of this section must not
be used to pay costs that otherwise
would be reimbursed as medical assist-
ance for a child with a disability under
the State Medicaid program under
Title XIX of the Social Security Act.
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(9) Funds reserved under paragraph
(c)(1)() of this section from the appro-
priation for any fiscal year, but not ex-
pended pursuant to paragraph (c)(4) of
this section before the beginning of
their last year of availability for obli-
gation, must be allocated to LEAs in
the same manner as other funds from
the appropriation for that fiscal year
are allocated to LEAs under §300.705
during their final year of availability.

(d) Inapplicability of certain prohibi-
tions. A State may use funds the State
reserves under paragraphs (a) and (b) of
this section without regard to—

(1) The prohibition on commingling
of funds in §300.162(b).

(2) The prohibition on supplanting
other funds in §300.162(c).

(e) Special rule for increasing funds. A
State may use funds the State reserves
under paragraph (a)(1l) of this section
as a result of inflationary increases
under paragraph (a)(2) of this section
to carry out activities authorized
under paragraph (b)(4)(i), (iii), (vii), or
(viii) of this section.

(f) Flexibility in using funds for Part C.
Any State eligible to receive a grant
under section 619 of the Act may use
funds made available under paragraph
(a)(1) of this section, §300.705(c), or
§300.814(e) to develop and implement a
State policy jointly with the lead agen-
cy under Part C of the Act and the SEA
to provide early intervention services
(which must include an educational
component that promotes school readi-
ness and incorporates preliteracy, lan-
guage, and numeracy skills) in accord-
ance with Part C of the Act to children
with disabilities who are eligible for
services under section 619 of the Act
and who previously received services
under Part C of the Act until the chil-
dren enter, or are eligible under State
law to enter, kindergarten, or elemen-
tary school as appropriate.

(Approved by the Office of Management and
Budget under control number 1820-0600)

(Authority: 20 U.S.C. 1411(e))

[71 FR 46753, Aug. 14, 2006, as amended at 72
FR 61307, Oct. 30, 2007]

§300.705 Subgrants to LEAs.

(a) Subgrants required. Each State
that receives a grant under section 611
of the Act for any fiscal year must dis-
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tribute any funds the State does not
reserve under §300.704 to LEAs (includ-
ing public charter schools that operate
as LEAs) in the State that have estab-
lished their eligibility under section
613 of the Act for use in accordance
with Part B of the Act. Effective with
funds that become available on the
July 1, 2009, each State must distribute
funds to eligible LEAs, including pub-
lic charter schools that operate as
LEAs, even if the LEA is not serving
any children with disabilities.

(b) Allocations to LEAs. For each fis-
cal year for which funds are allocated
to States under §300.703, each State
shall allocate funds as follows:

(1) Base payments. The State first
must award each LEA described in
paragraph (a) of this section the
amount the LEA would have received
under section 611 of the Act for fiscal
year 1999, if the State had distributed
75 percent of its grant for that year
under section 611(d) of the Act, as that
section was then in effect.

(2) Base payment adjustments. For any
fiscal year after 1999—

(i) If a new LEA is created, the State
must divide the base allocation deter-
mined under paragraph (b)(1) of this
section for the LEAs that would have
been responsible for serving children
with disabilities now being served by
the new LEA, among the new LEA and
affected LEAs based on the relative
numbers of children with disabilities
ages 3 through 21, or ages 6 through 21
if a State has had its payment reduced
under §300.703(b), currently provided
special education by each of the LEAs;

(ii) If one or more LEAs are combined
into a single new LEA, the State must
combine the base allocations of the
merged LEAS;

(iii) If, for two or more LEAs, geo-
graphic boundaries or administrative
responsibility for providing services to
children with disabilities ages 3
through 21 change, the base allocations
of affected LEAs must be redistributed
among affected LEAs based on the rel-
ative numbers of children with disabil-
ities ages 3 through 21, or ages 6
through 21 if a State has had its pay-
ment reduced under §300.703(b), cur-
rently provided special education by
each affected LEA; and
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(iv) If an LEA received a base pay-
ment of zero in its first year of oper-
ation, the SEA must adjust the base
payment for the first fiscal year after
the first annual child count in which
the LEA reports that it is serving any
children with disabilities. The State
must divide the base allocation deter-
mined under paragraph (b)(1) of this
section for the LEAs that would have
been responsible for serving children
with disabilities now being served by
the LEA, among the LEA and affected
LEAs based on the relative numbers of
children with disabilities ages 3
through 21, or ages 6 through 21 cur-
rently provided special education by
each of the LEAs. This requirement
takes effect with funds that become
available on July 1, 2009.

(3) Allocation of remaining funds. After
making allocations under paragraph
(b)(1) of this section, as adjusted by
paragraph (b)(2) of this section, the
State must—

(i) Allocate 85 percent of any remain-
ing funds to those LEAs on the basis of
the relative numbers of children en-
rolled in public and private elementary
schools and secondary schools within
the LEA’s jurisdiction; and

(ii) Allocate 15 percent of those re-
maining funds to those LEAs in accord-
ance with their relative numbers of
children living in poverty, as deter-
mined by the SEA.

(c) Reallocation of LEA funds. (1) If an
SEA determines that an LEA is ade-
quately providing FAPE to all children
with disabilities residing in the area
served by that agency with State and
local funds, the SEA may reallocate
any portion of the funds under this
part that are not needed by that LEA
to provide FAPE, to other LEAs in the
State that are not adequately pro-
viding special education and related
services to all children with disabil-
ities residing in the areas served by
those other LEAs. The SEA may also
retain those funds for use at the State
level to the extent the State has not
reserved the maximum amount of
funds it is permitted to reserve for
State-level activities pursuant to
§300.704.

(2) After an SEA distributes funds
under this part to an eligible LEA that
is not serving any children with dis-

§300.707

abilities, as provided in paragraph (a)
of this section, the SEA must deter-
mine, within a reasonable period of
time prior to the end of the carryover
period in 34 CFR 76.709, whether the
LEA has obligated the funds. The SEA
may reallocate any of those funds not
obligated by the LEA to other LEAs in
the State that are not adequately pro-
viding special education and related
services to all children with disabil-
ities residing in the areas served by
those other LEAs. The SEA may also
retain those funds for use at the State
level to the extent the State has not
reserved the maximum amount of
funds it is permitted to reserve for
State-level activities pursuant to
§300.704.

(Approved by the Office of Management and
Budget under control number 1820-0030)

(Authority: 20 U.S.C. 1411(f))

[71 FR 46753, Aug. 14, 2006, as amended at 73
FR 73028, Dec. 1, 2008]

§300.706 [Reserved]
SECRETARY OF THE INTERIOR

§300.707 Use of amounts by Secretary
of the Interior.

(a) Definitions. For purposes of
§§300.707 through 300.716, the following
definitions apply:

(1) Reservation means Indian Country
as defined in 18 U.S.C. 1151.

(2) Tribal governing body has the defi-
nition given that term in 25 U.S.C.
2021(19).

(b) Provision of amounts for assistance.
The Secretary provides amounts to the
Secretary of the Interior to meet the
need for assistance for the education of
children with disabilities on reserva-
tions aged 5 to 21, inclusive, enrolled in
elementary schools and secondary
schools for Indian children operated or
funded by the Secretary of the Interior.
The amount of the payment for any fis-
cal year is equal to 80 percent of the
amount allotted under section 611(b)(2)
of the Act for that fiscal year. Of the
amount described in the preceding sen-
tence, after the Secretary of the Inte-
rior reserves funds for administration
under §300.710, 80 percent must be allo-
cated to such schools by July 1 of that
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fiscal year and 20 percent must be allo-
cated to such schools by September 30
of that fiscal year.

(c) Additional requirement. With re-
spect to all other children aged 3 to 21,
inclusive, on reservations, the SEA of
the State in which the reservation is
located must ensure that all of the re-
quirements of Part B of the Act are im-
plemented.

(Authority: 20 U.S.C. 1411(h)(1))

§300.708 Submission of information.

The Secretary may provide the Sec-
retary of the Interior amounts under
§300.707 for a fiscal year only if the
Secretary of the Interior submits to
the Secretary information that—

(a) Meets the requirements of section
612(a)(1), (3) through (9), (10)(B) through
(C), (11) through (12), (14) through (16),
(19), and (21) through (25) of the Act (in-
cluding monitoring and evaluation ac-
tivities);

(b) Meets the requirements of section
612(b) and (e) of the Act;

(c) Meets the requirements of section
613(a)(1), (2)(A)({), (7) through (9) and
section 613(i) of the Act (references to
LEAs in these sections must be read as
references to elementary schools and
secondary schools for Indian children
operated or funded by the Secretary of
the Interior);

(d) Meets the requirements of section
616 of the Act that apply to States (ref-
erences to LEAs in section 616 of the
Act must be read as references to ele-
mentary schools and secondary schools
for Indian children operated or funded
by the Secretary of the Interior).

(e) Meets the requirements of this
part that implement the sections of the
Act listed in paragraphs (a) through (d)
of this section;

(f) Includes a description of how the
Secretary of the Interior will coordi-
nate the provision of services under
Part B of the Act with LEAs, tribes
and tribal organizations, and other pri-
vate and Federal service providers;

(2) Includes an assurance that there
are public hearings, adequate notice of
the hearings, and an opportunity for
comment afforded to members of
tribes, tribal governing bodies, and af-
fected local school boards before the
adoption of the policies, programs, and
procedures related to the requirements

34 CFR Ch. Ill (7-1-10 Edition)

described in paragraphs (a) through (d)
of this section;

(h) Includes an assurance that the
Secretary of the Interior provides the
information that the Secretary may re-
quire to comply with section 618 of the
Act;

(i)(1) Includes an assurance that the
Secretary of the Interior and the Sec-
retary of Health and Human Services
have entered into a memorandum of
agreement, to be provided to the Sec-
retary, for the coordination of services,
resources, and personnel between their
respective Federal, State, and local of-
fices and with the SEAs and LEAs and
other entities to facilitate the provi-
sion of services to Indian children with
disabilities residing on or near reserva-
tions.

(2) The agreement must provide for
the apportionment of responsibilities
and costs, including child find, evalua-
tion, diagnosis, remediation or thera-
peutic measures, and (where appro-
priate) equipment and medical or per-
sonal supplies, as needed for a child
with a disability to remain in a school
or program; and

(j) Includes an assurance that the De-
partment of the Interior will cooperate
with the Department in its exercise of
monitoring and oversight of the re-
quirements in this section and §§300.709
through 300.711 and §§300.713 through
300.716, and any agreements entered
into between the Secretary of the Inte-
rior and other entities under Part B of
the Act, and will fulfill its duties under
Part B of the Act. The Secretary with-
holds payments under §300.707 with re-
spect to the requirements described in
this section in the same manner as the
Secretary withholds payments under
section 616(e)(6) of the Act.

(Authority: 20 U.S.C. 1411(h)(2) and (3))

§300.709 Public participation.

In fulfilling the requirements of
§300.708 the Secretary of the Interior
must provide for public participation
consistent with §300.165.

(Authority: 20 U.S.C. 1411(h))

§300.710 Use of funds under Part B of
the Act.

(a) The Secretary of the Interior may
reserve five percent of its payment
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under §300.707(b) in any fiscal year, or
$500,000, whichever is greater, for ad-
ministrative costs in carrying out the
provisions of §§300.707 through 300.709,
300.711, and 300.713 through 300.716.

(b) Payments to the Secretary of the
Interior under §300.712 must be used in
accordance with that section.

(Authority: 20 U.S.C. 1411(h)(1)(A))

§300.711 Early intervening services.

(a) The Secretary of the Interior may
allow each elementary school and sec-
ondary school for Indian children oper-
ated or funded by the Secretary of the
Interior to use not more than 15 per-
cent of the amount the school receives
under §300.707(b) for any fiscal year, in
combination with other amounts
(which may include amounts other
than education funds), to develop and
implement coordinated, early inter-
vening services, which may include
interagency financing structures, for
children in kindergarten through grade
12 (with a particular emphasis on chil-
dren in Kkindergarten through grade
three) who have not been identified as
needing special education or related
services but who need additional aca-
demic and behavioral support to suc-
ceed in a general education environ-
ment, in accordance with section 613(f)
of the Act.

(b) Each elementary school and sec-
ondary school for Indian children oper-
ated or funded by the Secretary of the
Interior that develops and maintains
coordinated early intervening services
in accordance with section 613(f) of the
Act and §300.226 must annually report
to the Secretary of the Interior in ac-
cordance with section 613(f) of the Act.

(Authority: 20 U.S.C. 1411(h) and 1413(f))

§300.712 Payments for education and
services for Indian children with
disabilities aged three through five.

(a) General. With funds appropriated
under section 611(i) of the Act, the Sec-
retary makes payments to the Sec-
retary of the Interior to be distributed
to tribes or tribal organizations (as de-
fined under section 4 of the Indian Self-
Determination and Education Assist-
ance Act) or consortia of tribes or trib-
al organizations to provide for the co-
ordination of assistance for special

§300.712

education and related services for chil-
dren with disabilities aged three
through five on reservations served by
elementary schools and secondary
schools for Indian children operated or
funded by the Department of the Inte-
rior. The amount of the payments
under paragraph (b) of this section for
any fiscal year is equal to 20 percent of
the amount allotted under §300.701(b).

(b) Distribution of funds. The Sec-
retary of the Interior must distribute
the total amount of the payment under
paragraph (a) of this section by allo-
cating to each tribe, tribal organiza-
tion, or consortium an amount based
on the number of children with disabil-
ities aged three through five residing
on reservations as reported annually,
divided by the total of those children
served by all tribes or tribal organiza-
tions.

(c) Submission of information. To re-
ceive a payment under this section, the
tribe or tribal organization must sub-
mit the figures to the Secretary of the
Interior as required to determine the
amounts to be allocated under para-
graph (b) of this section. This informa-
tion must be compiled and submitted
to the Secretary.

(d) Use of funds. (1) The funds re-
ceived by a tribe or tribal organization
must be used to assist in child find,
screening, and other procedures for the
early identification of children aged
three through five, parent training,
and the provision of direct services.
These activities may be carried out di-
rectly or through contracts or coopera-
tive agreements with the BIA, LEAs,
and other public or private nonprofit
organizations. The tribe or tribal orga-
nization is encouraged to involve In-
dian parents in the development and
implementation of these activities.

(2) The tribe or tribal organization,
as appropriate, must make referrals to
local, State, or Federal entities for the
provision of services or further diag-
nosis.

(e) Biennial report. To be eligible to
receive a grant pursuant to paragraph
(a) of this section, the tribe or tribal
organization must provide to the Sec-
retary of the Interior a biennial report
of activities undertaken under this sec-
tion, including the number of contracts
and cooperative agreements entered
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§300.713

into, the number of children contacted
and receiving services for each year,
and the estimated number of children
needing services during the two years
following the year in which the report
is made. The Secretary of the Interior
must include a summary of this infor-
mation on a biennial basis in the re-
port to the Secretary required under
section 611(h) of the Act. The Secretary
may require any additional informa-
tion from the Secretary of the Interior.

(f) Prohibitions. None of the funds al-
located under this section may be used
by the Secretary of the Interior for ad-
ministrative purposes, including child
count and the provision of technical as-
sistance.

(Authority: 20 U.S.C. 1411(h)(4))

§3OQ.7 13 Plan for coordination of serv-
ices.

(a) The Secretary of the Interior
must develop and implement a plan for
the coordination of services for all In-
dian children with disabilities residing
on reservations served by elementary
schools and secondary schools for In-
dian children operated or funded by the
Secretary of the Interior.

(b) The plan must provide for the co-
ordination of services benefiting those
children from whatever source, includ-
ing tribes, the Indian Health Service,
other BIA divisions, other Federal
agencies, State educational agencies,
and State, local, and tribal juvenile
and adult correctional facilities.

(¢) In developing the plan, the Sec-
retary of the Interior must consult
with all interested and involved par-
ties.

(d) The plan must be based on the
needs of the children and the system
best suited for meeting those needs,
and may involve the establishment of
cooperative agreements between the
BIA, other Federal agencies, and other
entities.

(e) The plan also must be distributed
upon request to States; to SEAs, LEASs,
and other agencies providing services
to infants, toddlers, and children with
disabilities; to tribes; and to other in-
terested parties.

(Authority: 20 U.S.C. 1411(h)(5))

34 CFR Ch. Ill (7-1-10 Edition)

§300.714 Establishment
board.

(a) To meet the requirements of sec-
tion 612(a)(21) of the Act, the Secretary
of the Interior must establish, under
the BIA, an advisory board composed of
individuals involved in or concerned
with the education and provision of
services to Indian infants, toddlers,
children, and youth with disabilities,
including Indians with disabilities, In-
dian parents or guardians of such chil-
dren, teachers, service providers, State
and local educational officials, rep-
resentatives of tribes or tribal organi-
zations, representatives from State
Interagency Coordinating Councils
under section 641 of the Act in States
having reservations, and other mem-
bers representing the various divisions
and entities of the BIA. The chair-
person must be selected by the Sec-
retary of the Interior.

(b) The advisory board must—

(1) Assist in the coordination of serv-
ices within the BIA and with other
local, State, and Federal agencies in
the provision of education for infants,
toddlers, and children with disabilities;

(2) Advise and assist the Secretary of
the Interior in the performance of the
Secretary of the Interior’s responsibil-
ities described in section 611(h) of the
Act;

(3) Develop and recommend policies
concerning effective inter- and intra-
agency collaboration, including modi-
fications to regulations, and the elimi-
nation of barriers to inter- and intra-
agency programs and activities;

(4) Provide assistance and dissemi-
nate information on best practices, ef-
fective program coordination strate-
gies, and recommendations for im-
proved early intervention services or
educational programming for Indian
infants, toddlers, and children with dis-
abilities; and

(5) Provide assistance in the prepara-
tion of information required under
§300.708(h).

(Authority: 20 U.S.C. 1411(h)(6))

of advisory

§300.715 Annual reports.

(a) In general. The advisory board es-
tablished under §300.714 must prepare
and submit to the Secretary of the In-
terior and to Congress an annual report
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containing a description of the activi-
ties of the advisory board for the pre-
ceding year.

(b) Awvailability. The Secretary of the
Interior must make available to the
Secretary the report described in para-
graph (a) of this section.

(Authority: 20 U.S.C. 1411(h)(7))

§300.716 Applicable regulations.

The Secretary of the Interior must
comply with the requirements of
§§300.103 through  300.108, 300.110
through 300.124, 300.145 through 300.154,
300.156 through 300.160, 300.165, 300.170
through 300.186, 300.226, 300.300 through
300.606, 300.610 through 300.646, and
300.707 through 300.716.

(Authority: 20 U.S.C. 1411(h)(2)(A))

DEFINITIONS THAT APPLY TO THIS
SUBPART

§300.717 Definitions applicable to al-
lotments, grants, and use of funds.

As used in this subpart—

(a) Freely associated States means the
Republic of the Marshall Islands, the
Federated States of Micronesia, and
the Republic of Palau;

(b) Outlying areas means the United
States Virgin Islands, Guam, American
Samoa, and the Commonwealth of the
Northern Mariana Islands;

(c) State means each of the 50 States,
the District of Columbia, and the Com-
monwealth of Puerto Rico; and

(d) Average per-pupil expenditure in
public elementary schools and secondary
schools in the United States means—

(1) Without regard to the source of
funds—

(i) The aggregate current expendi-
tures, during the second fiscal year
preceding the fiscal year for which the
determination is made (or, if satisfac-
tory data for that year are not avail-
able, during the most recent preceding
fiscal year for which satisfactory data
are available) of all LEAs in the 50
States and the District of Columbia;
plus

(ii) Any direct expenditures by the
State for the operation of those agen-
cies; divided by (2) The aggregate num-
ber of children in average daily attend-
ance to whom those agencies provided

§300.803

free public education during that pre-
ceding year.

(Authority: 20 U.S.C. 1401(22), 1411(b)(1) (C)
and (g))

ACQUISITION OF EQUIPMENT AND CON-
STRUCTION OR ALTERATION OF FACILI-
TIES

§300.718 Acquisition of equipment and
construction or alteration of facili-
ties.

(a) General. If the Secretary deter-
mines that a program authorized under
Part B of the Act will be improved by
permitting program funds to be used to
acquire appropriate equipment, or to
construct new facilities or alter exist-
ing facilities, the Secretary may allow
the use of those funds for those pur-
poses.

(b) Compliance with certain regulations.
Any construction of new facilities or
alteration of existing facilities under
paragraph (a) of this section must com-
ply with the requirements of—

(1) Appendix A of part 36 of title 28,
Code of Federal Regulations (com-
monly known as the ‘‘Americans with
Disabilities Accessibility Standards for
Buildings and Facilities”); or

(2) Appendix A of subpart 101-19.6 of
title 41, Code of Federal Regulations
(commonly known as the ‘Uniform
Federal Accessibility Standards’).

(Authority: 20 U.S.C. 1404)

Subpart H—Preschool Grants for
Children with Disabilities

§300.800 In general.

The Secretary provides grants under
section 619 of the Act to assist States
to provide special education and re-
lated services in accordance with Part
B of the Act—

(a) To children with disabilities aged
three through five years; and

(b) At a State’s discretion, to two-
year-old children with disabilities who
will turn three during the school year.

(Authority: 20 U.S.C. 1419(a))

§§300.801-300.802 [Reserved]

§300.803 Definition of State.

As used in this subpart, State means
each of the 50 States, the District of
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