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the United States for a civil penalty
not to exceed $250,000 per violation.
The amount of the penalty assessed for
a violation shall be based on the nature
of the violation.

(b) Any person who, after the effec-
tive date, intentionally or through
gross negligence, violates a material
provision of a mitigation agreement
entered into with, or a material condi-
tion imposed by, the United States
under section 721(1) may be liable to
the United States for a civil penalty
not to exceed $250,000 per violation or
the value of the transaction, whichever
is greater. Any penalty assessed under
this paragraph shall be based on the
nature of the violation and shall be
separate and apart from any damages
sought pursuant to a mitigation agree-
ment under section 721(1), or any action
taken under section 721(b)(1)(D).

(c) A mitigation agreement entered
into or amended under section 721(1)
after the effective date may include a
provision providing for liquidated or
actual damages for breaches of the
agreement by parties to the trans-
action. The Committee shall set the
amount of any liquidated damages as a
reasonable assessment of the harm to
the national security that could result
from a breach of the agreement. Any
mitigation agreement containing a lig-
uidated damages provision shall in-
clude a provision specifying that the
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Committee will consider the severity
of the breach in deciding whether to
seek a lesser amount than that stipu-
lated in the contract.

(d) A determination to impose pen-
alties under paragraph (a) or (b) of this
section must be made by the named
members of the Committee, except to
the extent delegated by such official.
Notice of the penalty, including a writ-
ten explanation of the penalized con-
duct and the amount of the penalty,
shall be sent to the penalized party by
U.S. mail.

(e) Upon receiving notice of the im-
position of a penalty under paragraph
(a) or (b) of this section, the penalized
party may, within 15 days of receipt of
the notice of the penalty, submit a pe-
tition for reconsideration to the Staff
Chairperson, including a defense, jus-
tification, or explanation for the penal-
ized conduct. The Committee will re-
view the petition and issue a final deci-
sion within 15 days of receipt of the pe-
tition.

(f) The penalties authorized in para-
graphs (a) and (b) of this section may
be recovered in a civil action brought
by the United States in federal district
court.

(g) The penalties available under this
section are without prejudice to other
penalties, civil or criminal, available
under law.

561






CHAPTER IX—FEDERAL CLAIMS COLLECTION

STANDARDS (DEPARTMENT OF THE

TREASURY—DEPARTMENT OF JUSTICE)

Part
900
901

902
903

904

Page

Scope of standards .....oveviiiiiiii e 565
Standards for the administrative collection of

CladImIS o e 567

Standards for the compromise of claims ................. 576
Standards for suspending or terminating collection

ACTIVIEY ot 578

Referrals to the Department of Justice .................. 580

563






PART 900—SCOPE OF STANDARDS

Sec.

900.1 Prescription of standards.

900.2 Definitions and construction.

900.3 Antitrust, fraud, and tax and inter-
agency claims excluded.

900.4 Compromise, waiver, or disposition
under other statutes not precluded.

900.5 Form of payment.

900.6 Subdivision of claims not authorized.

900.7 Required administrative proceedings.

900.8 No private rights created.

AUTHORITY: 31 U.S.C. 3711.

SOURCE: 656 FR 70395, Nov. 22, 2000, unless
otherwise noted.

§900.1 Prescription of standards.

(a) The Secretary of the Treasury
and the Attorney General of the United
States are issuing the regulations in
parts 900-904 of this chapter under the
authority contained in 31 U.S.C.
3711(d)(2). The regulations in this chap-
ter prescribe standards for Federal
agency use in the administrative col-
lection, offset, compromise, and the
suspension or termination of collection
activity for civil claims for money,
funds, or property, as defined by 31
U.S.C. 3701(b), unless specific Federal
agency statutes or regulations apply to
such activities or, as provided for by
Title 11 of the United States Code,
when the claims involve bankruptcy.
Federal agencies include agencies of
the executive, legislative, and judicial
branches of the Government, including
Government corporations. The regula-
tions in this chapter also prescribe
standards for referring debts to the De-
partment of Justice for litigation. Ad-
ditional guidance is contained in the
Office of Management and Budget’s
Circular A-129 (Revised), ‘‘Policies for
Federal Credit Programs and Non-Tax
Receivables,”” the Department of the
Treasury’s ‘‘Managing Federal Receiv-
ables,”” and other publications con-
cerning debt collection and debt man-
agement. These publications are avail-
able from the Debt Management Serv-
ices, Financial Management Service,
Department of the Treasury, 401 14th
Street SW., Room 151, Washington, DC
20227.

(b) Additional rules governing cen-
tralized administrative offset and the
transfer of delinquent debt to the De-
partment of the Treasury (Treasury) or

Treasury-designated debt collection
centers for collection (cross-servicing)
under the Debt Collection Improve-
ment Act of 1996, Public Law 104-134,
110 Stat. 1321, 1358 (April 26, 1996), are
issued in separate regulations by
Treasury. Rules governing the use of
certain debt collection tools created
under the Debt Collection Improve-
ment Act of 1996, such as administra-
tive wage garnishment, also are issued
in separate regulations by Treasury.
See generally 31 CFR part 285.

(c) Agencies are not limited to the
remedies contained in parts 900-904 of
this chapter and are encouraged to use
all authorized remedies, including al-
ternative dispute resolution and arbi-
tration, to collect civil claims, to the
extent that such remedies are not in-
consistent with the Federal Claims
Collection Act, as amended, Public
Law 89-508, 80 Stat. 308 (July 19, 1966),
the Debt Collection Act of 1982, Public
Law 97-365, 96 Stat. 1749 (October 25,
1982), the Debt Collection Improvement
Act of 1996, or other relevant statutes.
The regulations in this chapter are not
intended to impair agencies’ common
law rights to collect debts.

(d) Standards and policies regarding
the classification of debt for account-
ing purposes (for example, write off of
uncollectible debt) are contained in the
Office of Management and Budget’s
Circular A-129 (Revised), ‘‘Policies for
Federal Credit Programs and Non-Tax
Receivables.”

§900.2 Definitions and construction.

(a) For the purposes of the standards
in this chapter, the terms ‘‘claim” and
“‘debt”” are synonymous and inter-
changeable. They refer to an amount of
money, funds, or property that has
been determined by an agency official
to be due the United States from any
person, organization, or entity, except
another Federal agency. For the pur-
poses of administrative offset under 31
U.S.C. 3716, the terms ‘‘claim” and
“‘debt”” include an amount of money,
funds, or property owed by a person to
a State (including past-due support
being enforced by a State), the District
of Columbia, American Samoa, Guam,
the United States Virgin Islands, the
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Commonwealth of the Northern Mar-
iana Islands, or the Commonwealth of
Puerto Rico.

(b) A debt is ‘‘delinquent’ if it has
not been paid by the date specified in
the agency’s initial written demand for
payment or applicable agreement or in-
strument (including a post-delinquency
payment agreement), unless other sat-
isfactory payment arrangements have
been made.

(¢) In parts 900-904 of this chapter,
words in the plural form shall include
the singular and vice versa, and words
signifying the masculine gender shall
include the feminine and vice versa.
The terms ‘‘includes’ and ‘‘including”
do not exclude matters not listed but
do include matters that are in the
same general class.

(d) Recoupment is a special method
for adjusting debts arising under the
same transaction or occurrence. For
example, obligations arising under the
same contract generally are subject to
recoupment.

(e) For purposes of the standards in
this chapter, unless otherwise stated,
“Secretary’” means the Secretary of
the Treasury or the Secretary’s dele-
gate.

§900.3 Antitrust, fraud, and tax and
interagency claims excluded.

(a) The standards in parts 900-904 of
this chapter relating to compromise,
suspension, and termination of collec-
tion activity do not apply to any debt
based in whole or in part on conduct in
violation of the antitrust laws or to
any debt involving fraud, the presen-
tation of a false claim, or misrepresen-
tation on the part of the debtor or any
party having an interest in the claim.
Only the Department of Justice has the
authority to compromise, suspend, or
terminate collection activity on such
claims. The standards in parts 900-904
of this chapter relating to the adminis-
trative collection of claims do apply,
but only to the extent authorized by
the Department of Justice in a par-
ticular case. Upon identification of a
claim based in whole or in part on con-
duct in violation of the antitrust laws
or any claim involving fraud, the pres-
entation of a false claim, or misrepre-
sentation on the part of the debtor or
any party having an interest in the

31 CFR Ch. IX (7-1-11 Edition)

claim, agencies shall promptly refer
the case to the Department of Justice
for action. At its discretion, the De-
partment of Justice may return the
claim to the forwarding agency for fur-
ther handling in accordance with the
standards in parts 900-904 of this chap-
ter.

(b) Parts 900-904 of this chapter do
not apply to tax debts.

(c) Parts 900-904 of this chapter do
not apply to claims between Federal
agencies. Federal agencies should at-
tempt to resolve interagency claims by
negotiation in accordance with Execu-
tive Order 12146 (3 CFR, 1980 Comp., pp.
409-412).

§900.4 Compromise, waiver, or dis-
position under other statutes not
precluded.

Nothing in parts 900-904 of this chap-
ter precludes agency disposition of any
claim under statutes and implementing
regulations other than subchapter II of
chapter 37 of Title 31 of the United
States Code (Claims of the United
States Government) and the standards
in this chapter. See, e.g., the Federal
Medical Care Recovery Act, Public
Law 87-693, 76 Stat. 593 (September 25,
1962) (codified at 42 U.S.C. 2651 et seq.),
and applicable regulations, 28 CFR part
43. In such cases, the laws and regula-
tions that are specifically applicable to
claims collection activities of a par-
ticular agency generally take prece-
dence over parts 900-904 of this chapter.

§900.5 Form of payment.

Claims may be paid in the form of
money or, when a contractual basis ex-
ists, the Government may demand the
return of specific property or the per-
formance of specific services.

§900.6 Subdivision of claims not au-
thorized.

Debts may not be subdivided to avoid
the monetary ceiling established by 31
U.S.C. 3711(a)(2). A debtor’s liability
arising from a particular transaction
or contract shall be considered a single
debt in determining whether the debt
is one of less than $100,000 (excluding
interest, penalties, and administrative
costs) or such higher amount as the At-
torney General shall from time to time
prescribe for purposes of compromise
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or suspension or termination of collec-
tion activity.

§900.7 Required
ceedings.

administrative pro-

Agencies are not required to omit,
foreclose, or duplicate administrative
proceedings required by contract or
other laws or regulations.

§900.8 No private rights created.

The standards in this chapter do not
create any right or benefit, substantive
or procedural, enforceable at law or in
equity by a party against the United
States, its agencies, its officers, or any
other person, nor shall the failure of an
agency to comply with any of the pro-
visions of parts 900-904 of this chapter
be available to any debtor as a defense.

PART 901—STANDARDS FOR THE
ADMINISTRATIVE  COLLECTION
OF CLAIMS

Sec.
901.1
901.2
901.3

Aggressive agency collection activity.

Demand for payment.

Collection by administrative offset.

901.4 Reporting debts.

901.5 Contracting with private collection
contractors and with entities that locate
and recover unclaimed assets.

901.6 Suspension or revocation of eligibility
for loans and loan guaranties, licenses,
permits, or privileges.

901.7 Liquidation of collateral.

901.8 Collection in installments.

901.9 Interest, penalties, and administrative
costs.

901.10 Analysis of costs.

901.11 Use and disclosure of mailing address-
es.

901.12 Exemptions.

AUTHORITY: 31 U.S.C. 3701, 3711, 3716, 3717,
3718, and 3720B.

SOURCE: 65 FR 70396, Nov. 22, 2000, unless
otherwise noted.

§901.1 Aggressive agency collection
activity.

(a) Federal agencies shall aggres-
sively collect all debts arising out of
activities of, or referred or transferred
for collection services to, that agency.
Collection activities shall be under-
taken promptly with follow-up action
taken as necessary. Nothing contained
in parts 900-904 of this chapter requires
the Department of Justice, Treasury,

§901.1

or other Treasury-designated debt col-
lection centers, to duplicate collection
activities previously undertaken by
other agencies or to perform collection
activities that other agencies should
have undertaken.

(b) Debts referred or transferred to
Treasury, or Treasury-designated debt
collection centers under the authority
of 31 U.S.C. 3711(g), shall be serviced,
collected, or compromised, or the col-
lection action will be suspended or ter-
minated, in accordance with the statu-
tory requirements and authorities ap-
plicable to the collection of such debts.

(c) Agencies shall cooperate with one
another in their debt collection activi-
ties.

(d) Agencies should consider refer-
ring debts that are less than 180 days
delinquent to Treasury or to Treasury-
designated ‘‘debt collection centers’ to
accomplish efficient, cost effective
debt collection. Treasury is a debt col-
lection center, is authorized to des-
ignate other Federal agencies as debt
collection centers based on their per-
formance in collecting delinquent
debts, and may withdraw such designa-
tions. Referrals to debt collection cen-
ters shall be at the discretion of, and
for a time period acceptable to, the
Secretary. Referrals may be for serv-
icing, collection, compromise, suspen-
sion, or termination of collection ac-
tion.

(e) Agencies shall transfer to the Sec-
retary any debt that has been delin-
quent for a period of 180 days or more
so that the Secretary may take appro-
priate action to collect the debt or ter-
minate collection action. See 31 CFR
285.12 (Transfer of Debts to Treasury
for Collection). This requirement does
not apply to any debt that:

(1) Is in litigation or foreclosure;

(2) Will be disposed of under an ap-
proved asset sale program;

(3) Has been referred to a private col-
lection contractor for a period of time
acceptable to the Secretary;

(4) Is at a debt collection center for a
period of time acceptable to the Sec-
retary (see paragraph (d) of this sec-
tion);

(6) Will be collected under internal
offset procedures within three years
after the debt first became delinquent;
or
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(6) Is exempt from this requirement
based on a determination by the Sec-
retary that exemption for a certain
class of debt is in the best interest of
the United States. Agencies may re-
quest that the Secretary exempt spe-
cific classes of debts.

(f) Agencies operating Treasury-des-
ignated debt collection centers are au-
thorized to charge a fee for services
rendered regarding referred or trans-
ferred debts. The fee may be paid out of
amounts collected and may be added to
the debt as an administrative cost (see
§901.10).

§901.2 Demand for payment.

(a) Written demand as described in
paragraph (b) of this section shall be
made promptly upon a debtor of the
United States in terms that inform the
debtor of the consequences of failing to
cooperate with the agency to resolve
the debt. The specific content, timing,
and number of demand letters shall de-
pend upon the type and amount of the
debt and the debtor’s response, if any,
to the agency’s letters or telephone
calls. Generally, one demand letter
should suffice. In determining the tim-
ing of the demand letter(s), agencies
should give due regard to the need to
refer debts promptly to the Depart-
ment of Justice for litigation, in ac-
cordance with §904.1 of this chapter or
otherwise. When necessary to protect
the Government’s interest (for exam-
ple, to prevent the running of a statute
of limitations), written demand may be
preceded by other appropriate actions
under parts 900-904 of this chapter, in-
cluding immediate referral for litiga-
tion.

(b) Demand letters shall inform the
debtor of:

(1) The basis for the indebtedness and
the rights, if any, the debtor may have
to seek review within the agency;

(2) The applicable standards for im-
posing any interest, penalties, or ad-
ministrative costs;

(3) The date by which payment
should be made to avoid late charges
(i.e. interest, penalties, and adminis-
trative costs) and enforced collection,
which generally should not be more
than 30 days from the date that the de-
mand letter is mailed or hand-deliv-
ered; and

31 CFR Ch. IX (7-1-11 Edition)

(4) The name, address, and phone
number of a contact person or office
within the agency.

(c) Agencies should exercise care to
ensure that demand letters are mailed
or hand-delivered on the same day that
they are dated. There is no prescribed
format for demand letters. Agencies
should utilize demand letters and pro-
cedures that will lead to the earliest
practicable determination of whether
the debt can be resolved administra-
tively or must be referred for litiga-
tion.

(d) Agencies should include in de-
mand letters such items as the agen-
cy’s willingness to discuss alternative
methods of payment; its policies with
respect to the use of credit bureaus,
debt collection centers, and collection
agencies; the agency’s remedies to en-
force payment of the debt (including
assessment of interest, administrative
costs and penalties, administrative
garnishment, the use of collection
agencies, Federal salary offset, tax re-
fund offset, administrative offset, and
litigation); the requirement that any
debt delinquent for more than 180 days
be transferred to the Department of
the Treasury for collection; and, de-
pending on applicable statutory au-
thority, the debtor’s entitlement to
consideration of a waiver.

(e) Agencies should respond promptly
to communications from debtors, with-
in 30 days whenever feasible, and
should advise debtors who dispute
debts to furnish available evidence to
support their contentions.

(f) Prior to the initiation of the de-
mand process or at any time during or
after completion of the demand proc-
ess, if an agency determines to pursue,
or is required to pursue, offset, the pro-
cedures applicable to offset should be
followed (see §901.3). The availability
of funds or money for debt satisfaction
by offset and the agency’s determina-
tion to pursue collection by offset shall
release the agency from the necessity
of further compliance with paragraphs
(a), (b), (¢), and (d) of this section.

(g) Prior to referring a debt for liti-
gation, agencies should advise each
person determined to be liable for the
debt that, unless the debt can be col-
lected administratively, litigation may
be initiated. This notification should
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comply with Executive Order 12988 (3
CFR, 1996 Comp., pp. 157-163) and may
be given as part of a demand letter
under paragraph (b) of this section or
in a separate document. Litigation
counsel for the Government should be
advised that this notice has been given.

(h) When an agency learns that a
bankruptcy petition has been filed with
respect to a debtor, before proceeding
with further collection action, the
agency should immediately seek legal
advice from its agency counsel con-
cerning the impact of the Bankruptcy
Code on any pending or contemplated
collection activities. Unless the agency
determines that the automatic stay
imposed at the time of filing pursuant
to 11 U.S.C. 362 has been lifted or is no
longer in effect, in most cases collec-
tion activity against the debtor should
stop immediately.

(1) After seeking legal advice, a proof
of claim should be filed in most cases
with the bankruptcy court or the
Trustee. Agencies should refer to the
provisions of 11 U.S.C. 106 relating to
the consequences on sovereign immu-
nity of filing a proof of claim.

(2) If the agency is a secured creditor,
it may seek relief from the automatic
stay regarding its security, subject to
the provisions and requirements of 11
U.S.C. 362.

(3) Offset is stayed in most cases by
the automatic stay. However, agencies
should seek legal advice from their
agency counsel to determine whether
their payments to the debtor and pay-
ments of other agencies available for
offset may be frozen by the agency
until relief from the automatic stay
can be obtained from the bankruptcy
court. Agencies also should seek legal
advice from their agency counsel to de-
termine whether recoupment is avail-
able.

§901.3 Collection by administrative
offset.

(a) Scope. (1) The term ‘‘administra-
tive offset’” has the meaning provided
in 31 U.S.C. 3701(a)(1).

(2) This section does not apply to:

(i) Debts arising under the Social Se-
curity Act, except as provided in 42
U.S.C. 404;

(ii) Payments made under the Social
Security Act, except as provided for in

§901.3

31 U.S.C. 3716(c) (see 31 CFR 285.4, Fed-
eral Benefit Offset);

(iii) Debts arising under, or payments
made under, the Internal Revenue Code
(see 31 CFR 285.2, Tax Refund Offset) or
the tariff laws of the United States;

(iv) Offsets against Federal salaries
to the extent these standards are in-
consistent with regulations published
to implement such offsets under 5
U.S.C. 5514 and 31 U.S.C. 3716 (see b5 CFR
part 550, subpart K, and 31 CFR 285.7,
Federal Salary Offset);

(v) Offsets under 31 TU.S.C. 3728
against a judgment obtained by a debt-
or against the United States;

(vi) Offsets or recoupments under
common law, State law, or Federal
statutes specifically prohibiting offsets
or recoupments of particular types of
debts; or

(vii) Offsets in the course of judicial
proceedings, including bankruptcy.

(3) Unless otherwise provided for by
contract or law, debts or payments
that are not subject to administrative
offset under 31 U.S.C. 3716 may be col-
lected by administrative offset under
the common law or other applicable
statutory authority.

(4) Unless otherwise provided by law,
administrative offset of payments
under the authority of 31 U.S.C. 3716 to
collect a debt may not be conducted
more than 10 years after the Govern-
ment’s right to collect the debt first
accrued, unless facts material to the
Government’s right to collect the debt
were not known and could not reason-
ably have been known by the official or
officials of the Government who were
charged with the responsibility to dis-
cover and collect such debts. This limi-
tation does not apply to debts reduced
to a judgment.

(6) In bankruptcy cases, agencies
should seek legal advice from their
agency counsel concerning the impact
of the Bankruptcy Code, particularly 11
U.S.C. 106, 362, and 553, on pending or
contemplated collections by offset.

(b) Mandatory centraliced administra-
tive offset. (1) Creditor agencies are re-
quired to refer past due, legally en-
forceable nontax debts which are over
180 days delinquent to the Secretary
for collection by centralized adminis-
trative offset. Debts which are less
than 180 days delinquent also may be
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referred to the Secretary for this pur-
pose. See §901.3(b)(5) for debt certifi-
cation requirements.

(2) The names and taxpayer identi-
fying numbers (TINs) of debtors who
owe debts referred to the Secretary as
described in paragraph (b)(1) of this
section shall be compared to the names
and TINs on payments to be made by
Federal disbursing officials. Federal
disbursing officials include disbursing
officials of Treasury, the Department
of Defense, the United States Postal
Service, other Government corpora-
tions, and disbursing officials of the
United States designated by the Sec-
retary. When the name and TIN of a
debtor match the name and TIN of a
payee and all other requirements for
offset have been met, the payment will
be offset to satisfy the debt.

(3) Federal disbursing officials will
notify the debtor/payee in writing that
an offset has occurred to satisfy, in
part or in full, a past due, legally en-
forceable delinquent debt. The notice
shall include a description of the type
and amount of the payment from which
the offset was taken, the amount of off-
set that was taken, the identity of the
creditor agency requesting the offset,
and a contact point within the creditor
agency who will respond to questions
regarding the offset.

(4)(i) Before referring a delinquent
debt to the Secretary for administra-
tive offset, agencies must have pre-
scribed administrative offset regula-
tions consistent with this section or
have adopted this section without
change by cross-reference.

(ii) Such regulations shall provide
that offsets may be initiated only after
the debtor:

(A) Has been sent written notice of
the type and amount of the debt, the
intention of the agency to use adminis-
trative offset to collect the debt, and
an explanation of the debtor’s rights
under 31 U.S.C. 3716; and

(B) The debtor has been given:

(I) The opportunity to inspect and
copy agency records related to the
debt;

(2) The opportunity for a review
within the agency of the determination
of indebtedness; and

(3) The opportunity to make a writ-
ten agreement to repay the debt.

31 CFR Ch. IX (7-1-11 Edition)

(iii) Agency regulations may provide
for the omission of the procedures set
forth in paragraph (a)(4)(ii) of this sec-
tion when:

(A) The offset is in the nature of a
recoupment;

(B) The debt arises under a contract
as set forth in Cecile Industries, Inc. v.
Cheney, 995 F.2d 1052 (Fed. Cir. 1993)
(notice and other procedural protec-
tions set forth in 31 U.S.C. 3716(a) do
not supplant or restrict established
procedures for contractual offsets ac-
commodated by the Contracts Disputes
Act); or

(C) In the case of non-centralized ad-
ministrative offsets conducted under
paragraph (c) of this section, the agen-
cy first learns of the existence of the
amount owed by the debtor when there
is insufficient time before payment
would be made to the debtor/payee to
allow for prior notice and an oppor-
tunity for review. When prior notice
and an opportunity for review are
omitted, the agency shall give the
debtor such notice and an opportunity
for review as soon as practicable and
shall promptly refund any money ulti-
mately found not to have been owed to
the Government.

(iv) When an agency previously has
given a debtor any of the required no-
tice and review opportunities with re-
spect to a particular debt (see, e.g.,
§901.2), the agency need not duplicate
such notice and review opportunities
before administrative offset may be
initiated.

(56) Agencies referring delinquent
debts to the Secretary must certify, in
a form acceptable to the Secretary,
that:

(1) The debt(s) is (are) past due and
legally enforceable; and

(ii) The agency has complied with all
due process requirements under 31
U.S.C. 3716(a) and the agency’s regula-
tions.

(6) Payments that are prohibited by
law from being offset are exempt from
centralized administrative offset. The
Secretary shall exempt payments
under means-tested programs from cen-
tralized administrative offset when re-
quested in writing by the head of the
payment certifying or authorizing
agency. Also, the Secretary may ex-
empt other classes of payments from
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centralized offset upon the written re-
quest of the head of the payment certi-
fying or authorizing agency.

(7) Benefit payments made under the
Social Security Act (42 U.S.C. 301 et
seq.), part B of the Black Lung Benefits
Act (30 U.S.C. 921 et seq.), and any law
administered by the Railroad Retire-
ment Board (other than tier 2 benefits),
may be offset only in accordance with
Treasury regulations, issued in con-
sultation with the Social Security Ad-
ministration, the Railroad Retirement
Board, and the Office of Management
and Budget. See 31 CFR 285.4.

(8) In accordance with 31 U.S.C.
3716(f), the Secretary may waive the
provisions of the Computer Matching
and Privacy Protection Act of 1988 con-
cerning matching agreements and post-
match notification and verification (5
U.S.C. 552a(o) and (p)) for centralized
administrative offset upon receipt of a
certification from a creditor agency
that the due process requirements enu-
merated in 31 U.S.C. 3716(a) have been
met. The certification of a debt in ac-
cordance with paragraph (b)(5) of this
section will satisfy this requirement. If
such a waiver is granted, only the Data
Integrity Board of the Department of
the Treasury is required to oversee any
matching activities, in accordance
with 31 U.S.C. 3716(g). This waiver au-
thority does not apply to offsets con-
ducted under paragraphs (c) and (d) of
this section.

(c) Non-centralized administrative off-
set. (1) Generally, non-centralized ad-
ministrative offsets are ad hoc case-by-
case offsets that an agency conducts,
at the agency’s discretion, internally
or in cooperation with the agency cer-
tifying or authorizing payments to the
debtor. Unless otherwise prohibited by
law, when centralized administrative
offset is not available or appropriate,
past due, legally enforceable nontax
delinquent debts may be collected
through non-centralized administrative
offset. In these cases, a creditor agency
may make a request directly to a pay-
ment authorizing agency to offset a
payment due a debtor to collect a de-
linquent debt. For example, it may be
appropriate for a creditor agency to re-
quest that the Office of Personnel Man-
agement (OPM) offset a Federal em-
ployee’s lump sum payment upon leav-
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ing Government service to satisfy an
unpaid advance.

(2) Before requesting a payment au-
thorizing agency to conduct a non-cen-
tralized administrative offset, agencies
must adopt regulations providing that
such offsets may occur only after:

(i) The debtor has been provided due
process as set forth in paragraph (b)(4)
of this section; and

(ii) The payment authorizing agency
has received written certification from
the creditor agency that the debtor
owes the past due, legally enforceable
delinquent debt in the amount stated,
and that the creditor agency has fully
complied with its regulations con-
cerning administrative offset.

(3) Payment authorizing agencies
shall comply with offset requests by
creditor agencies to collect debts owed
to the United States, unless the offset
would not be in the best interests of
the United States with respect to the
program of the payment authorizing
agency, or would otherwise be contrary
to law. Appropriate use should be made
of the cooperative efforts of other
agencies in effecting collection by ad-
ministrative offset.

(4) When collecting multiple debts by
non-centralized administrative offset,
agencies should apply the recovered
amounts to those debts in accordance
with the best interests of the United
States, as determined by the facts and
circumstances of the particular case,
particularly the applicable statute of
limitations.

(d) Requests to OPM to offset a debtor’s
anticipated or future benefit payments
under the Civil Service Retirement and
Disability Fund. Upon providing OPM
written certification that a debtor has
been afforded the procedures provided
in paragraph (b)(4) of this section, cred-
itor agencies may request OPM to off-
set a debtor’s anticipated or future
benefit payments under the Civil Serv-
ice Retirement and Disability Fund
(Fund) in accordance with regulations
codified at 5 CFR 831.1801-831.1808. Upon
receipt of such a request, OPM will
identify and ‘‘flag’ a debtor’s account
in anticipation of the time when the
debtor requests, or becomes eligible to
receive, payments from the Fund. This
will satisfy any requirement that offset
be initiated prior to the expiration of
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the time Ilimitations referenced in
paragraph (a)(4) of this section.

(e) Review requirements. (1) For pur-
poses of this section, whenever an
agency is required to afford a debtor a
review within the agency, the agency
shall provide the debtor with a reason-
able opportunity for an oral hearing
when the debtor requests reconsider-
ation of the debt and the agency deter-
mines that the question of the indebt-
edness cannot be resolved by review of
the documentary evidence, for exam-
ple, when the validity of the debt turns
on an issue of credibility or veracity.

(2) Unless otherwise required by law,
an oral hearing under this section is
not required to be a formal evidentiary
hearing, although the agency should
carefully document all significant mat-
ters discussed at the hearing.

(3) This section does not require an
oral hearing with respect to debt col-
lection systems in which a determina-
tion of indebtedness rarely involves
issues of credibility or veracity and the
agency has determined that review of
the written record is ordinarily an ade-
quate means to correct prior mistakes.

(4) In those cases when an oral hear-
ing is not required by this section, an
agency shall accord the debtor a
“paper hearing,” that is, a determina-
tion of the request for reconsideration
based upon a review of the written
record.

§901.4 Reporting debts.

(a) Agencies shall develop and imple-
ment procedures for reporting delin-
quent debts to credit bureaus and other
automated databases. Agencies also
may develop procedures to report non-
delinquent debts to credit bureaus. See
31 U.S.C. 3711(e).

(1) In developing procedures for re-
porting debts to credit bureaus, agen-
cies shall comply with the Bankruptcy
Code and the Privacy Act of 1974, 5
U.S.C. 552a, as amended. The provisions
of the Privacy Act do not apply to
credit bureaus.

(2) Agency procedures for reporting
delinquent consumer debts to credit
bureaus shall be consistent with the
due process and other requirements
contained in 31 U.S.C. 3711(e). When an
agency has given a debtor any of the
required notice and review opportuni-

31 CFR Ch. IX (7-1-11 Edition)

ties with respect to a particular debt,
the agency need not duplicate such no-
tice and review opportunities before re-
porting that delinquent consumer debt
to credit bureaus.

(b) Agencies should report delinquent
debts to the Department of Housing
and Urban Development’s Credit Alert
Interactive Voice Response System
(CAIVRS). For information about the
CAIVRS program, agencies should con-
tact the Director of Information Re-
sources Management Policy and Man-
agement Division, Office of Informa-
tion Technology, Department of Hous-
ing and Urban Development, 451 7th
Street, SW., Washington, DC 20410.

§901.5 Contracting with private collec-
tion contractors and with entities
that locate and recover unclaimed
assets.

(a) Subject to the provisions of para-
graph (b) of this section, Federal agen-
cies may contract with private collec-
tion contractors, as defined in 31 U.S.C.
3701(f), to recover delinquent debts pro-
vided that:

(1) Agencies retain the authority to
resolve disputes, compromise debts,
suspend or terminate collection activ-
ity, and refer debts for litigation;

(2) The private collection contractor
is not allowed to offer the debtor, as an
incentive for payment, the opportunity
to pay the debt less the private collec-
tion contractor’s fee unless the agency
has granted such authority prior to the
offer;

(3) The contract provides that the
private collection contractor is subject
to the Privacy Act of 1974 to the extent
specified in 5 U.S.C. 552a(m), and to ap-
plicable Federal and state laws and
regulations pertaining to debt collec-
tion practices, including but not lim-
ited to the Fair Debt Collection Prac-
tices Act, 15 U.S.C. 1692; and

(4) The private collection contractor
is required to account for all amounts
collected.

(b) Agencies shall use government-
wide debt collection contracts to ob-
tain debt collection services provided
by private collection contractors. How-
ever, agencies may refer debts to pri-
vate collection contractors pursuant to
a contract between the agency and the
private collection contractor only if
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such debts are not subject to the re-
quirement to transfer debts to Treas-
ury for debt collection. See 31 U.S.C.
3711(g); 31 CFR 285.12(e).

(c) Agencies may fund private collec-
tion contractor contracts in accord-
ance with 31 U.S.C. 3718(d), or as other-
wise permitted by law.

(d) Agencies may enter into con-
tracts for locating and recovering as-
sets of the United States, such as un-
claimed assets. Agencies must estab-
lish procedures that are acceptable to
the Secretary before entering into con-
tracts to recover assets of the United
States held by a state government or a
financial institution.

(e) Agencies may enter into contracts
for debtor asset and income search re-
ports. In accordance with 31 U.S.C.
3718(d), such contracts may provide
that the fee a contractor charges the
agency for such services may be pay-
able from the amounts recovered, un-
less otherwise prohibited by statute.

§901.6 Suspension or revocation of eli-
gibility for loans and loan guaran-
ties, licenses, permits, or privileges.

(a) Unless waived by the head of the
agency, agencies are not permitted to
extend financial assistance in the form
of a loan, loan guarantee, or loan in-
surance to any person delinquent on a
nontax debt owed to a Federal agency.
This prohibition does not apply to dis-
aster loans. The authority to waive the
application of this section may be dele-
gated to the Chief Financial Officer
and redelegated only to the Deputy
Chief Financial Officer of the agency.
Agencies may extend credit after the
delinquency has been resolved. The
Secretary may exempt classes of debts
from this prohibition and has pre-
scribed standards defining when a ‘‘de-
linquency’ is ‘‘resolved’” for purposes
of this prohibition. See 31 CFR 285.13
(Barring Delinquent Debtors From Ob-
taining Federal Loans or Loan Insur-
ance or Guarantees).

(b) In non-bankruptcy cases, agencies
seeking the collection of statutory pen-
alties, forfeitures, or other types of
claims should consider the suspension
or revocation of licenses, permits, or
other privileges for any inexcusable or
willful failure of a debtor to pay such a
debt in accordance with the agency’s
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regulations or governing procedures.
The debtor should be advised in the
agency’s written demand for payment
of the agency’s ability to suspend or re-
voke licenses, permits, or privileges.
Any agency making, guaranteeing, in-
suring, acquiring, or participating in,
loans should consider suspending or
disqualifying any lender, contractor, or
broker from doing further business
with the agency or engaging in pro-
grams sponsored by the agency if such
lender, contractor, or broker fails to
pay its debts to the Government within
a reasonable time or if such lender,
contractor, or broker has been sus-
pended, debarred, or disqualified from
participation in a program or activity
by another Federal agency. The failure
of any surety to honor its obligations
in accordance with 31 U.S.C. 9305
should be reported to the Treasury.
The Treasury will forward to all inter-
ested agencies notification that a sure-
ty’s certificate of authority to do busi-
ness with the Government has been re-
voked by the Treasury.

(c) The suspension or revocation of 1i-
censes, permits, or privileges also
should extend to Federal programs or
activities that are administered by the
states on behalf of the Federal Govern-
ment, to the extent that they affect
the Federal Government’s ability to
collect money or funds owed by debt-
ors. Therefore, states that manage Fed-
eral activities, pursuant to approval
from the agencies, should ensure that
appropriate steps are taken to safe-
guard against issuing licenses, permits,
or privileges to debtors who fail to pay
their debts to the Federal Government.

(d) In bankruptcy cases, before advis-
ing the debtor of an agency’s intention
to suspend or revoke licenses, permits,
or privileges, agencies should seek
legal advice from their agency counsel
concerning the impact of the Bank-
ruptcy Code, particularly 11 U.S.C. 362
and 525, which may restrict such ac-
tion.

§901.7 Liquidation of collateral.

(a) Agencies should liquidate secu-
rity or collateral through the exercise
of a power of sale in the security in-
strument or a nonjudicial foreclosure,
and apply the proceeds to the applica-
ble debt(s), if the debtor fails to pay
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the debt(s) within a reasonable time
after demand and if such action is in
the best interest of the United States.
Collection from other sources, includ-
ing liquidation of security or collat-
eral, is not a prerequisite to requiring
payment by a surety, insurer, or guar-
antor unless such action is expressly
required by statute or contract.

(b) When an agency learns that a
bankruptcy petition has been filed with
respect to a debtor, the agency should
seek legal advice from its agency coun-
sel concerning the impact of the Bank-
ruptcy Code, including, but not limited
to, 11 U.S.C. 362, to determine the ap-
plicability of the automatic stay and
the procedures for obtaining relief
from such stay prior to proceeding
under paragraph (a) of this section.

§901.8 Collection in installments.

(a) Whenever feasible, agencies shall
collect the total amount of a debt in
one lump sum. If a debtor is financially
unable to pay a debt in one lump sum,
agencies may accept payment in reg-
ular installments. Agencies should ob-
tain financial statements from debtors
who represent that they are unable to
pay in one lump sum and independ-
ently verify such representations
whenever possible (see §902.2(g) of this
chapter). Agencies that agree to accept
payments in regular installments
should obtain a legally enforceable
written agreement from the debtor
that specifies all of the terms of the ar-
rangement and that contains a provi-
sion accelerating the debt in the event
of default.

(b) The size and frequency of install-
ment payments should bear a reason-
able relation to the size of the debt and
the debtor’s ability to pay. If possible,
the installment payments should be
sufficient in size and frequency to lia-
uidate the debt in three years or less.

(c) Security for deferred payments
should be obtained in appropriate
cases. Agencies may accept install-
ment payments notwithstanding the
refusal of the debtor to execute a writ-
ten agreement or to give security, at
the agency’s option.
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§901.9 Interest, penalties, and admin-
istrative costs.

(a) Except as provided in paragraphs
(g), (h), and (i) of this section, agencies
shall charge interest, penalties, and ad-
ministrative costs on debts owed to the
United States pursuant to 31 U.S.C.
3717. An agency shall mail or hand-de-
liver a written notice to the debtor, at
the debtor’s most recent address avail-
able to the agency, explaining the
agency’s requirements concerning
these charges except where these re-
quirements are included in a contrac-
tual or repayment agreement. These
charges shall continue to accrue until
the debt is paid in full or otherwise re-
solved through compromise, termi-
nation, or waiver of the charges.

(b) Agencies shall charge interest on
debts owed the United States as fol-
lows:

(1) Interest shall accrue from the
date of delinquency, or as otherwise
provided by law.

(2) Unless otherwise established in a
contract, repayment agreement, or by
statute, the rate of interest charged
shall be the rate established annually
by the Secretary in accordance with 31
U.S.C. 3717. Pursuant to 31 U.S.C. 3717,
an agency may charge a higher rate of
interest if it reasonably determines
that a higher rate is necessary to pro-
tect the rights of the United States.
The agency should document the rea-
son(s) for its determination that the
higher rate is necessary.

(3) The rate of interest, as initially
charged, shall remain fixed for the du-
ration of the indebtedness. When a
debtor defaults on a repayment agree-
ment and seeks to enter into a new
agreement, the agency may require
payment of interest at a new rate that
reflects the current value of funds to
the Treasury at the time the new
agreement is executed. Interest shall
not be compounded, that is, interest
shall not be charged on interest, pen-
alties, or administrative costs required
by this section. If, however, a debtor
defaults on a previous repayment
agreement, charges that accrued but
were not collected under the defaulted
agreement shall be added to the prin-
cipal under the new repayment agree-
ment.
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(c) Agencies shall assess administra-
tive costs incurred for processing and
handling delinquent debts. The calcula-
tion of administrative costs should be
based on actual costs incurred or upon
estimated costs as determined by the
assessing agency.

(d) Unless otherwise established in a
contract, repayment agreement, or by
statute, agencies shall charge a pen-
alty, pursuant to 31 U.S.C. 3717(e)(2),
not to exceed six percent a year on the
amount due on a debt that is delin-
quent for more than 90 days. This
charge shall accrue from the date of de-
linquency.

(e) Agencies may increase an ‘‘ad-
ministrative debt’ by the cost of living
adjustment in lieu of charging interest
and penalties under this section. ‘‘Ad-
ministrative debt’ includes, but is not
limited to, a debt based on fines, pen-
alties, and overpayments, but does not
include a debt based on the extension
of Government credit, such as those
arising from loans and loan guaranties.
The cost of living adjustment is the
percentage by which the Consumer
Price Index for the month of June of
the calendar year preceding the adjust-
ment exceeds the Consumer Price
Index for the month of June of the cal-
endar year in which the debt was deter-
mined or last adjusted. Increases to ad-
ministrative debts shall be computed
annually. Agencies should use this al-
ternative only when there is a legiti-
mate reason to do so, such as when cal-
culating interest and penalties on a
debt would be extremely difficult be-
cause of the age of the debt.

(f) When a debt is paid in partial or
installment payments, amounts re-
ceived by the Government shall be ap-
plied first to any contingency fees
added to the debt, second to out-
standing penalties, third to adminis-
trative costs other than contingency
fees, fourth to interest, and last to
principal. For purposes of this para-
graph (f), ‘‘contingency fees’” are ad-
ministrative costs resulting from fees
paid by a Federal agency to other Fed-
eral agencies or private collection con-
tractors for collection services ren-
dered when the fees are paid from the
amounts collected from a debtor.

(g) Agencies shall waive the collec-
tion of interest and administrative
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costs imposed pursuant to this section
on the portion of the debt that is paid
within 30 days after the date on which
interest began to accrue. Agencies may
extend this 30-day period on a case-by-
case basis. In addition, agencies may
waive interest, penalties, and adminis-
trative costs charged under this sec-
tion, in whole or in part, without re-
gard to the amount of the debt, either
under the criteria set forth in these
standards for the compromise of debts,
or if the agency determines that collec-
tion of these charges is against equity
and good conscience or is not in the
best interest of the United States.

(h) Agencies shall set forth in their
regulations the circumstances under
which interest and related charges will
not be imposed for periods during
which collection activity has been sus-
pended pending agency review.

(i) Agencies are authorized to impose
interest and related charges on debts
not subject to 31 U.S.C. 3717, in accord-
ance with the common law.

[66 FR 70396, Nov. 22, 2000, as amended at 73
FR 12274, Mar. 7, 2008]

§901.10 Analysis of costs.

Agency collection procedures should
provide for periodic comparison of
costs incurred and amounts collected.
Data on costs and corresponding recov-
ery rates for debts of different types
and in various dollar ranges should be
used to compare the cost effectiveness
of alternative collection techniques,
establish guidelines with respect to
points at which costs of further collec-
tion efforts are likely to exceed recov-
eries, assist in evaluating offers in
compromise, and establish minimum
debt amounts below which collection
efforts need not be taken.

§901.11 Use and disclosure of mailing
addresses.

(a) When attempting to locate a debt-
or in order to collect or compromise a
debt under parts 900-904 of this chapter
or other authority, agencies may send
a request to the Secretary (or designee)
to obtain a debtor’s mailing address
from the records of the Internal Rev-
enue Service.
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(b) Agencies are authorized to use
mailing addresses obtained under para-
graph (a) of this section to enforce col-
lection of a delinquent debt and may
disclose such mailing addresses to
other agencies and to collection agen-
cies for collection purposes.
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(a) The preceding sections of this
part, to the extent they reflect rem-
edies or procedures prescribed by the
Debt Collection Act of 1982 and the
Debt Collection Improvement Act of
1996, such as administrative offset, use
of credit bureaus, contracting for col-
lection agencies, and interest and re-
lated charges, do not apply to debts
arising under, or payments made
under, the Internal Revenue Code of
1986, as amended (26 U.S.C. 1 et seq.);
the Social Security Act (42 U.S.C. 301
et seq.), except to the extent provided
under 42 U.S.C. 404 and 31 U.S.C. 3716(c);
or the tariff laws of the United States.
These remedies and procedures, how-
ever, may be authorized with respect to
debts that are exempt from the Debt
Collection Act of 1982 and the Debt Col-
lection Improvement Act of 1996, to the
extent that they are authorized under
some other statute or the common law.

(b) This section should not be con-
strued as prohibiting the use of these
authorities or requirements when col-
lecting debts owed by persons em-
ployed by agencies administering the
laws cited in paragraph (a) of this sec-
tion unless the debt arose under those
laws.

Exemptions.

PART 902—STANDARDS FOR THE
COMPROMISE OF CLAIMS

Sec.
902.1
902.2
902.3
902.4

Scope and application.

Bases for compromise.

Enforcement policy.

Joint and several liability.

902.5 Further review of compromise offers.

902.6 Consideration of tax consequences to
the Government.

902.7 Mutual releases of the debtor and the
Government.

AUTHORITY: 31 U.S.C. 3711.

SOURCE: 65 FR 70402, Nov. 22, 2000, unless
otherwise noted.
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§902.1 Scope and application.

(a) The standards set forth in this
part apply to the compromise of debts
pursuant to 31 U.S.C. 3711. An agency
may exercise such compromise author-
ity for debts arising out of activities
of, or referred or transferred for collec-
tion services to, that agency when the
amount of the debt then due, exclusive
of interest, penalties, and administra-
tive costs, does not exceed $100,000 or
any higher amount authorized by the
Attorney General. Agency heads may
designate officials within their respec-
tive agencies to exercise the authori-
ties in this section.

(b) Unless otherwise provided by law,
when the principal balance of a debt,
exclusive of interest, penalties, and ad-
ministrative costs, exceeds $100,000 or
any higher amount authorized by the
Attorney General, the authority to ac-
cept the compromise rests with the De-
partment of Justice. The agency should
evaluate the compromise offer, using
the factors set forth in this part. If an
offer to compromise any debt in excess
of $100,000 is acceptable to the agency,
the agency shall refer the debt to the
Civil Division or other appropriate liti-
gating division in the Department of
Justice using a Claims Collection Liti-
gation Report (CCLR). Agencies may
obtain the CCLR from the Department
of Justice’s National Central Intake
Facility. The referral shall include ap-
propriate financial information and a
recommendation for the acceptance of
the compromise offer. Justice Depart-
ment approval is not required if the
agency rejects a compromise offer.

§902.2 Bases for compromise.

(a) Agencies may compromise a debt
if the Government cannot collect the
full amount because:

(1) The debtor is unable to pay the
full amount in a reasonable time, as
verified through credit reports or other
financial information;

(2) The Government is unable to col-
lect the debt in full within a reasonable
time by enforced collection pro-
ceedings;

(3) The cost of collecting the debt
does not justify the enforced collection
of the full amount; or
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(4) There is significant doubt con-
cerning the Government’s ability to
prove its case in court.

(b) In determining the debtor’s in-
ability to pay, agencies should consider
relevant factors such as the following:

(1) Age and health of the debtor;

(2) Present and potential income;

(3) Inheritance prospects;

(4) The possibility that assets have
been concealed or improperly trans-
ferred by the debtor; and

(5) The availability of assets or in-
come that may be realized by enforced
collection proceedings.

(c) Agencies should verify the debt-
or’s claim of inability to pay by using
a credit report and other financial in-
formation as provided in paragraph (g)
of this section. Agencies should con-
sider the applicable exemptions avail-
able to the debtor under state and Fed-
eral law in determining the Govern-
ment’s ability to enforce collection.
Agencies also may consider uncer-
tainty as to the price that collateral or
other property will bring at a forced
sale in determining the Government’s
ability to enforce collection. A com-
promise effected under this section
should be for an amount that bears a
reasonable relation to the amount that
can be recovered by enforced collection
procedures, with regard to the exemp-
tions available to the debtor and the
time that collection will take.

(d) If there is significant doubt con-
cerning the Government’s ability to
prove its case in court for the full
amount claimed, either because of the
legal issues involved or because of a
bona fide dispute as to the facts, then
the amount accepted in compromise of
such cases should fairly reflect the
probabilities of successful prosecution
to judgment, with due regard given to
the availability of witnesses and other
evidentiary support for the Govern-
ment’s claim. In determining the
litigative risks involved, agencies
should consider the probable amount of
court costs and attorney fees pursuant
to the Equal Access to Justice Act, 28
U.S.C. 2412, that may be imposed
against the Government if it is unsuc-
cessful in litigation.

(e) Agencies may compromise a debt
if the cost of collecting the debt does
not justify the enforced collection of
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the full amount. The amount accepted
in compromise in such cases may re-
flect an appropriate discount for the
administrative and litigative costs of
collection, with consideration given to
the time it will take to effect collec-
tion. Collection costs may be a sub-
stantial factor in the settlement of
small debts. In determining whether
the cost of collecting justifies enforced
collection of the full amount, agencies
should consider whether continued col-
lection of the debt, regardless of cost,
is necessary to further an enforcement
principle, such as the Government’s
willingness to pursue aggressively de-
faulting and uncooperative debtors.

(f) Agencies generally should not ac-
cept compromises payable in install-
ments. This is not an advantageous
form of compromise in terms of time
and administrative expense. If, how-
ever, payment of a compromise in in-
stallments is necessary, agencies
should obtain a legally enforceable
written agreement providing that, in
the event of default, the full original
principal balance of the debt prior to
compromise, less sums paid thereon, is
reinstated. Whenever possible, agencies
also should obtain security for repay-
ment in the manner set forth in part
901 of this chapter.

(g) To assess the merits of a com-
promise offer based in whole or in part
on the debtor’s inability to pay the full
amount of a debt within a reasonable
time, agencies should obtain a current
financial statement from the debtor,
executed under penalty of perjury,
showing the debtor’s assets, liabilities,
income and expenses. Agencies also
may obtain credit reports or other fi-
nancial information to assess com-
promise offers. Agencies may use their
own financial information form or may
request suitable forms from the De-
partment of Justice or the local United
States Attorney’s Office.

§902.3 Enforcement policy.

Pursuant to this part, agencies may
compromise statutory penalties, for-
feitures, or claims established as an aid
to enforcement and to compel compli-
ance, if the agency’s enforcement pol-
icy in terms of deterrence and securing
compliance, present and future, will be
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adequately served by the agency’s ac-
ceptance of the sum to be agreed upon.

§902.4 Joint and several liability.

(a) When two or more debtors are
jointly and severally liable, agencies
should pursue collection activity
against all debtors, as appropriate.
Agencies should not attempt to allo-
cate the burden of payment between
the debtors but should proceed to lig-
uidate the indebtedness as quickly as
possible.

(b) Agencies should ensure that a
compromise agreement with one debtor
does not release the agency’s claim
against the remaining debtors. The
amount of a compromise with one debt-
or shall not be considered a precedent
or binding in determining the amount
that will be required from other debt-
ors jointly and severally liable on the
claim.

§902.5 Further review of compromise
offers.

If an agency is uncertain whether to
accept a firm, written, substantive
compromise offer on a debt that is
within the agency’s delegated com-
promise authority, it may refer the
offer to the Civil Division or other ap-
propriate litigating division in the De-
partment of Justice, using a CCLR ac-
companied by supporting data and par-
ticulars concerning the debt. The De-
partment of Justice may act upon such
an offer or return it to the agency with
instructions or advice.

§902.6 Consideration of tax
sequences to the Government.

In negotiating a compromise, agen-
cies should consider the tax con-
sequences to the Government. In par-
ticular, agencies should consider re-
quiring a waiver of tax-loss-carry-for-
ward and tax-loss-carry-back rights of
the debtor. For information on dis-
charge of indebtedness reporting re-
quirements see §903.5 of this chapter.

§902.7 Mutual releases of the debtor
and the Government.

In all appropriate instances, a com-
promise that is accepted by an agency
should be implemented by means of a
mutual release, in which the debtor is
released from further non-tax liability

con-
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on the compromised debt in consider-
ation of payment in full of the com-
promise amount and the Government
and its officials, past and present, are
released and discharged from any and
all claims and causes of action arising
from the same transaction that the
debtor may have. In the event a mu-
tual release is not executed when a
debt is compromised, unless prohibited
by law, the debtor is still deemed to
have waived any and all claims and
causes of action against the Govern-
ment and its officials related to the
transaction giving rise to the com-
promised debt.

PART 903—STANDARDS FOR SUS-
PENDING OR TERMINATING COL-
LECTION ACTIVITY

Sec.
903.1
903.2
903.3

Scope and application.

Suspension of collection activity.

Termination of collection activity.

903.4 Exception to termination.

903.5 Discharge of indebtedness; reporting
requirements.

AUTHORITY: 31 U.S.C. 3711.

SOURCE: 656 FR 70403, Nov. 22, 2000, unless
otherwise noted.

§903.1 Scope and application.

(a) The standards set forth in this
part apply to the suspension or termi-
nation of collection activity pursuant
to 31 U.S.C. 3711 on debts that do not
exceed $100,000, or such other amount
as the Attorney General may direct,
exclusive of interest, penalties, and ad-
ministrative costs, after deducting the
amount of partial payments or collec-
tions, if any. Prior to referring a debt
to the Department of Justice for litiga-
tion, agencies may suspend or termi-
nate collection under this part with re-
spect to debts arising out of activities
of, or referred or transferred for collec-
tion services to, that agency.

(b) If, after deducting the amount of
any partial payments or collections,
the principal amount of a debt exceeds
$100,000, or such other amount as the
Attorney General may direct, exclusive
of interest, penalties, and administra-
tive costs, the authority to suspend or
terminate rests solely with the Depart-
ment of Justice. If the agency believes
that suspension or termination of any

578



Federal Claims Collection Standards, Treas.-DOJ

debt in excess of $100,000 may be appro-
priate, the agency shall refer the debt
to the Civil Division or other appro-
priate litigating division in the Depart-
ment of Justice, using the CCLR. The
referral should specify the reasons for
the agency’s recommendation. If, prior
to referral to the Department of Jus-
tice, an agency determines that a debt
is plainly erroneous or clearly without
legal merit, the agency may terminate
collection activity regardless of the
amount involved without obtaining De-
partment of Justice concurrence.

§903.2 Suspension of collection activ-
ity.

(a) Agencies may suspend collection
activity on a debt when:

(1) The agency cannot locate the
debtor;

(2) The debtor’s financial condition is
expected to improve; or

(3) The debtor has requested a waiver
or review of the debt.

(b) Based on the current financial
condition of the debtor, agencies may
suspend collection activity on a debt
when the debtor’s future prospects jus-
tify retention of the debt for periodic
review and collection activity and:

(1) The applicable statute of limita-
tions has not expired; or

(2) Future collection can be effected
by administrative offset, notwith-
standing the expiration of the applica-
ble statute of limitations for litigation
of claims, with due regard to the 10-
year limitation for administrative off-
set prescribed by 31 U.S.C. 3716(e)(1); or

(3) The debtor agrees to pay interest
on the amount of the debt on which
collection will be suspended, and such
suspension is likely to enhance the
debtor’s ability to pay the full amount
of the principal of the debt with inter-
est at a later date.

(c)(1) Agencies shall suspend collec-
tion activity during the time required
for consideration of the debtor’s re-
quest for waiver or administrative re-
view of the debt if the statute under
which the request is sought prohibits
the agency from collecting the debt
during that time.

(2) If the statute under which the re-
quest is sought does not prohibit col-
lection activity pending consideration
of the request, agencies may use discre-
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tion, on a case-by-case basis, to sus-
pend collection. Further, an agency or-
dinarily should suspend collection ac-
tion upon a request for waiver or re-
view if the agency is prohibited by
statute or regulation from issuing a re-
fund of amounts collected prior to
agency consideration of the debtor’s re-
quest. However, an agency should not
suspend collection when the agency de-
termines that the request for waiver or
review is frivolous or was made pri-
marily to delay collection.

(d) When an agency learns that a
bankruptcy petition has been filed with
respect to a debtor, in most cases the
collection activity on a debt must be
suspended, pursuant to the provisions
of 11 U.S.C. 362, 1201, and 1301, unless
the agency can clearly establish that
the automatic stay has been lifted or is
no longer in effect. Agencies should
seek legal advice immediately from
their agency counsel and, if legally
permitted, take the necessary legal
steps to ensure that no funds or money
are paid by the agency to the debtor
until relief from the automatic stay is
obtained.

§903.3 Termination of collection activ-
ity.

(a) Agencies may terminate collec-
tion activity when:

(1) The agency is unable to collect
any substantial amount through its
own efforts or through the efforts of
others;

(2) The agency is unable to locate the
debtor;

(3) Costs of collection are anticipated
to exceed the amount recoverable;

(4) The debt is legally without merit
or enforcement of the debt is barred by
any applicable statute of limitations;

(5) The debt cannot be substantiated;
or

(6) The debt against the debtor has
been discharged in bankruptcy.

(b) Before terminating collection ac-
tivity, the agency should have pursued
all appropriate means of collection and
determined, based upon the results of
the collection activity, that the debt is
uncollectible. Termination of collec-
tion activity ceases active collection of
the debt. The termination of collection
activity does not preclude the agency
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from retaining a record of the account
for purposes of:

(1) Selling the debt, if the Secretary
determines that such sale is in the best
interests of the United States;

(2) Pursuing collection at a subse-
quent date in the event there is a
change in the debtor’s status or a new
collection tool becomes available;

(3) Offsetting against future income
or assets not available at the time of
termination of collection activity; or

(4) Screening future applicants for
prior indebtedness.

(c) Generally, agencies shall termi-
nate collection activity on a debt that
has been discharged in bankruptcy, re-
gardless of the amount. Agencies may
continue collection activity, however,
subject to the provisions of the Bank-
ruptcy Code, for any payments pro-
vided under a plan of reorganization.
Offset and recoupment rights may sur-
vive the discharge of the debtor in
bankruptcy and, under some cir-
cumstances, claims also may survive
the discharge. For example, the claims
of an agency that it is a known cred-
itor of a debtor may survive a dis-
charge if the agency did not receive
formal notice of the proceedings. Agen-
cies should seek legal advice from their
agency counsel if they believe they
have claims or offsets that may survive
the discharge of a debtor.

§903.4 Exception to termination.

When a significant enforcement pol-
icy is involved, or recovery of a judg-
ment is a prerequisite to the imposi-
tion of administrative sanctions, agen-
cies may refer debts for litigation even
though termination of collection activ-
ity may otherwise be appropriate.

§903.5 Discharge of indebtedness; re-
porting requirements.

(a) Before discharging a delinquent
debt (also referred to as a close out of
the debt), agencies shall take all appro-
priate steps to collect the debt in ac-
cordance with 31 U.S.C. 3711(g), includ-
ing, as applicable, administrative off-
set, tax refund offset, Federal salary
offset, referral to Treasury, Treasury-
designated debt collection centers or
private collection contractors, credit
bureau reporting, wage garnishment,
litigation, and foreclosure. Discharge
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of indebtedness is distinct from termi-
nation or suspension of collection ac-
tivity under part 903 of this title and is
governed by the Internal Revenue
Code. When collection action on a debt
is suspended or terminated, the debt
remains delinquent and further collec-
tion action may be pursued at a later
date in accordance with the standards
set forth in this chapter. When an
agency discharges a debt in full or in
part, further collection action is pro-
hibited. Therefore, agencies should
make the determination that collec-
tion action is no longer warranted be-
fore discharging a debt. Before dis-
charging a debt, agencies must termi-
nate debt collection action.

(b) Section 3711(i), title 31, United
States Code, requires agencies to sell a
delinquent nontax debt upon termi-
nation of collection action if the Sec-
retary determines such a sale is in the
best interests of the United States.
Since the discharge of a debt precludes
any further collection action (includ-
ing the sale of a delinquent debt), agen-
cies may not discharge a debt until the
requirements of 31 U.S.C. 3711(i) have
been met.

(c) Upon discharge of an indebted-
ness, agencies must report the dis-
charge to the IRS in accordance with
the requirements of 26 U.S.C. 6050P and
26 CFR 1.6050P-1. An agency may re-
quest Treasury or Treasury-designated
debt collection centers to file such a
discharge report to the IRS on the
agency’s behalf.

(d) When discharging a debt, agencies
must request that litigation counsel
release any liens of record securing the
debt.

PART 904—REFERRALS TO THE
DEPARTMENT OF JUSTICE

Sec.

904.1 Prompt referral.

904.2 Claims Collection Litigation Report.

904.3 Preservation of evidence.

904.4 Minimum amount of referrals to the
Department of Justice.

AUTHORITY: 31 U.S.C. 3711.

SOURCE: 65 FR 70404, Nov. 22, 2000, unless
otherwise noted.
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§904.1 Prompt referral.

(a) Agencies shall promptly refer to
the Department of Justice for litiga-
tion debts on which aggressive collec-
tion activity has been taken in accord-
ance with part 901 of this chapter and
that cannot be compromised, or on
which collection activity cannot be
suspended or terminated, in accordance
with parts 902 and 903 of this chapter.
Agencies may refer those debts arising
out of activities of, or referred or
transferred for collection services to,
that agency. Debts for which the prin-
cipal amount is over $1,000,000, or such
other amount as the Attorney General
may direct, exclusive of interest and
penalties, shall be referred to the Civil
Division or other division responsible
for litigating such debts at the Depart-
ment of Justice, Washington, D.C.
Debts for which the principal amount
is $1,000,000, or less, or such other
amount as the Attorney General may
direct, exclusive of interest or pen-
alties, shall be referred to the Depart-
ment of Justice’s Nationwide Central
Intake Facility as required by the
CCLR instructions. Debts should be re-
ferred as early as possible, consistent
with aggressive agency collection ac-
tivity and the observance of the stand-
ards contained in parts 900-904 of this
chapter, and, in any event, well within
the period for initiating timely law-
suits against the debtors. Agencies
shall make every effort to refer delin-
quent debts to the Department of Jus-
tice for litigation within one year of
the date such debts last became delin-
quent. In the case of guaranteed or in-
sured loans, agencies should make
every effort to refer these delinquent
debts to the Department of Justice for
litigation within one year from the
date the loan was presented to the
agency for payment or re-insurance.

(b) The Department of Justice has ex-
clusive jurisdiction over the debts re-
ferred to it pursuant to this section.
The referring agency shall imme-
diately terminate the use of any ad-
ministrative collection activities to
collect a debt at the time of the refer-
ral of that debt to the Department of
Justice. The agency should advise the
Department of Justice of the collection
activities which have been utilized to
date, and their result. The referring

§904.3

agency shall refrain from having any
contact with the debtor and shall di-
rect all debtor inquiries concerning the
debt to the Department of Justice. The
referring agency shall immediately no-
tify the Department of Justice of any
payments credited by the agency to the
debtor’s account after referral of a debt
under this section. The Department of
Justice shall notify the referring agen-
cy, in a timely manner, of any pay-
ments it receives from the debtor.

§904.2 Claims
Report.

(a) Unless excepted by the Depart-
ment of Justice, agencies shall com-
plete the CCLR (see §902.1(b) of this
chapter), accompanied by a signed Cer-
tificate of Indebtedness, to refer all ad-
ministratively uncollectible claims to
the Department of Justice for litiga-
tion. Referring agencies shall complete
all of the sections of the CCLR appro-
priate to each claim as required by the
CCLR instructions and furnish such
other information as may be required
in specific cases.

(b) Agencies shall indicate clearly on
the CCLR the actions they wish the
Department of Justice to take with re-
spect to the referred claim. The CCLR
permits the agency to indicate specifi-
cally any of a number of litigative ac-
tivities which the Department of Jus-
tice may pursue, including enforced
collection, judgment lien only, renew
judgment lien only, renew judgment
lien and enforce collection, program
enforcement, foreclosure only, and
foreclosure and deficiency judgment.

(c) Agencies also shall use the CCLR
to refer claims to the Department of
Justice to obtain approval of any pro-
posals to compromise the claims or to
suspend or terminate agency collection
activity.

Collection Litigation

§904.3 Preservation of evidence.

Referring agencies must take care to
preserve all files and records that may
be needed by the Department of Justice
to prove their claims in court. Agen-
cies ordinarily should include certified
copies of the documents that form the
basis for the claim in the packages re-
ferring their claims to the Department
of Justice for litigation. Agencies shall
provide originals of such documents
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immediately upon request by the De-
partment of Justice.

§904.4 Minimum amount of referrals
to the Department of Justice.

(a) Agencies shall not refer for litiga-
tion claims of less than $2,500, exclu-
sive of interest, penalties, and adminis-
trative costs, or such other amount as
the Attorney General shall from time
to time prescribe. The Department of
Justice shall promptly notify referring
agencies if the Attorney General
changes this minimum amount.

(b) Agencies shall not refer claims of
less than the minimum amount unless:

(1) Litigation to collect such smaller
claims is important to ensure compli-
ance with the agency’s policies or pro-
grams;

31 CFR Ch. IX (7-1-11 Edition)

(2) The claim is being referred solely
for the purpose of securing a judgment
against the debtor, which will be filed
as a lien against the debtor’s property
pursuant to 28 U.S.C. 3201 and returned
to the referring agency for enforce-
ment; or

(3) The debtor has the clear ability to
pay the claim and the Government ef-
fectively can enforce payment, with
due regard for the exemptions avail-
able to the debtor under state and Fed-
eral law and the judicial remedies
available to the Government.

(c) Agencies should consult with the
Financial Litigation Staff of the Exec-
utive Office for United States Attor-
neys in the Department of Justice
prior to referring claims valued at less
than the minimum amount.
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