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FMLA. See § 825.122(b) for definition of
parent.
(b) ‘‘Same employer’’ limitation. A husband and wife who are eligible for
FMLA leave and are employed by the
same covered employer may be limited
to a combined total of 12 weeks of leave
during any 12-month period if the leave
is taken to care for the employee’s parent with a serious health condition, for
the birth of the employee’s son or
daughter or to care for the child after
the birth, or for placement of a son or
daughter with the employee for adoption or foster care or to care for the
child after placement. This limitation
on the total weeks of leave applies to
leave taken for the reasons specified as
long as a husband and wife are employed by the ‘‘same employer.’’ It
would apply, for example, even though
the spouses are employed at two different worksites of an employer located more than 75 miles from each
other, or by two different operating divisions of the same company. On the
other hand, if one spouse is ineligible
for FMLA leave, the other spouse
would be entitled to a full 12 weeks of
FMLA leave. Where the husband and
wife both use a portion of the total 12week FMLA leave entitlement for either the birth of a child, for placement
for adoption or foster care, or to care
for a parent, the husband and wife
would each be entitled to the difference
between the amount he or she has
taken individually and 12 weeks for
FMLA leave for other purposes. For example, if each spouse took 6 weeks of
leave to care for a parent, each could
use an additional 6 weeks due to his or
her own serious health condition or to
care for a child with a serious health
condition. See also § 825.127(d).
§ 825.202 Intermittent leave or reduced
leave schedule.
(a) Definition. FMLA leave may be
taken ‘‘intermittently or on a reduced
leave schedule’’ under certain circumstances. Intermittent leave is
FMLA leave taken in separate blocks
of time due to a single qualifying reason. A reduced leave schedule is a leave
schedule that reduces an employee’s
usual number of working hours per
workweek, or hours per workday. A reduced leave schedule is a change in the

employee’s schedule for a period of
time, normally from full-time to parttime.
(b) Medical necessity. For intermittent leave or leave on a reduced leave
schedule taken because of one’s own serious health condition, to care for a
parent, son, or daughter with a serious
health condition, or to care for a covered servicemember with a serious injury or illness, there must be a medical
need for leave and it must be that such
medical need can be best accommodated through an intermittent or reduced leave schedule. The treatment
regimen and other information described in the certification of a serious
health condition and in the certification of a serious injury or illness, if
required by the employer, addresses
the medical necessity of intermittent
leave or leave on a reduced leave schedule. See §§ 825.306, 825.310. Leave may be
taken intermittently or on a reduced
leave schedule when medically necessary for planned and/or unanticipated
medical treatment of a serious health
condition
or
of
a
covered
servicemember’s serious injury or illness, or for recovery from treatment or
recovery from a serious health condition or a covered servicemember’s serious injury or illness. It may also be
taken to provide care or psychological
comfort to a covered family member
with a serious health condition or a
covered servicemember with a serious
injury or illness.
(1) Intermittent leave may be taken
for a serious health condition of a parent, son, or daughter, for the employee’s own serious health condition, or a
serious injury or illness of a covered
servicemember which requires treatment by a health care provider periodically, rather than for one continuous
period of time, and may include leave
of periods from an hour or more to several weeks. Examples of intermittent
leave would include leave taken on an
occasional basis for medical appointments, or leave taken several days at a
time spread over a period of six
months, such as for chemotherapy. A
pregnant employee may take leave
intermittently for prenatal examinations or for her own condition, such as
for periods of severe morning sickness.
An example of an employee taking
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leave on a reduced leave schedule is an
employee who is recovering from a serious health condition and is not
strong enough to work a full-time
schedule.
(2) Intermittent or reduced schedule
leave may be taken for absences where
the employee or family member is incapacitated or unable to perform the
essential functions of the position because of a chronic serious health condition or a serious injury or illness of a
covered servicemember, even if he or
she does not receive treatment by a
health care provider. See §§ 825.113 and
825.127.
(c) Birth or placement. When leave is
taken after the birth of a healthy child
or placement of a healthy child for
adoption or foster care, an employee
may take leave intermittently or on a
reduced leave schedule only if the employer agrees. Such a schedule reduction might occur, for example, where
an employee, with the employer’s
agreement, works part-time after the
birth of a child, or takes leave in several segments. The employer’s agreement is not required, however, for
leave during which the mother has a
serious health condition in connection
with the birth of her child or if the
newborn child has a serious health condition. See § 825.204 for rules governing
transfer to an alternative position that
better
accommodates
intermittent
leave. See also § 825.120 (pregnancy) and
§ 825.121 (adoption and foster care).
(d) Qualifying exigency. Leave due to
a qualifying exigency may be taken on
an intermittent or reduced leave schedule basis.
§ 825.203 Scheduling of intermittent or
reduced schedule leave.
Eligible employees may take FMLA
leave on an intermittent or reduced
schedule basis when medically necessary due to the serious health condition of a covered family member or the
employee or the serious injury or illness of a covered servicemember. See
§ 825.202. Eligible employees may also
take FMLA leave on an intermittent or
reduced schedule basis when necessary
because of a qualifying exigency. If an
employee needs leave intermittently or
on a reduced leave schedule for planned
medical treatment, then the employee

must make a reasonable effort to
schedule the treatment so as not to
disrupt unduly the employer’s operations.
§ 825.204 Transfer of an employee to
an alternative position during
intermittent leave or reduced
schedule leave.
(a) Transfer or reassignment. If an employee needs intermittent leave or
leave on a reduced leave schedule that
is foreseeable based on planned medical
treatment for the employee, a family
member, or a covered servicemember,
including during a period of recovery
from one’s own serious health condition, a serious health condition of a
spouse, parent, son, or daughter, or a
serious injury or illness of a covered
servicemember, or if the employer
agrees to permit intermittent or reduced schedule leave for the birth of a
child or for placement of a child for
adoption or foster care, the employer
may require the employee to transfer
temporarily, during the period that the
intermittent or reduced leave schedule
is required, to an available alternative
position for which the employee is
qualified and which better accommodates recurring periods of leave than
does the employee’s regular position.
See § 825.601 for special rules applicable
to instructional employees of schools.
(b) Compliance. Transfer to an alternative position may require compliance with any applicable collective
bargaining agreement, federal law
(such as the Americans with Disabilities Act), and State law. Transfer to
an alternative position may include altering an existing job to better accommodate the employee’s need for intermittent or reduced schedule leave.
(c) Equivalent pay and benefits. The alternative position must have equivalent pay and benefits. An alternative
position for these purposes does not
have to have equivalent duties. The
employer may increase the pay and
benefits of an existing alternative position, so as to make them equivalent to
the pay and benefits of the employee’s
regular job. The employer may also
transfer the employee to a part-time
job with the same hourly rate of pay
and benefits, provided the employee is
not required to take more leave than is

802

VerDate Mar<15>2010

10:52 Oct 25, 2011

Jkt 223111

PO 00000

Frm 00812

Fmt 8010

Sfmt 8010

Q:\29\X29\29V3

ofr150

PsN: PC150

