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reason other than the serious health 
condition of the employee or the em-
ployee’s covered family member, the 
serious injury or illness of a covered 
servicemember, or another reason be-
yond the employee’s control. 

(c) An employee generally has a right 
to return to the same position or an 
equivalent position with equivalent 
pay, benefits, and working conditions 
at the conclusion of the leave. The tak-
ing of FMLA leave cannot result in the 
loss of any benefit that accrued prior 
to the start of the leave. 

(d) The employer generally has a 
right to advance notice from the em-
ployee. In addition, the employer may 
require an employee to submit certifi-
cation to substantiate that the leave is 
due to the serious health condition of 
the employee or the employee’s cov-
ered family member, due to the serious 
injury or illness of a covered service-
member, or because of a qualifying exi-
gency. Failure to comply with these re-
quirements may result in a delay in 
the start of FMLA leave. Pursuant to a 
uniformly applied policy, the employer 
may also require that an employee 
present a certification of fitness to re-
turn to work when the absence was 
caused by the employee’s serious 
health condition (see §§ 825.312 and 
825.313). The employer may delay re-
storing the employee to employment 
without such certificate relating to the 
health condition which caused the em-
ployee’s absence. 

§ 825.101 Purpose of the Act. 
(a) FMLA is intended to allow em-

ployees to balance their work and fam-
ily life by taking reasonable unpaid 
leave for medical reasons, for the birth 
or adoption of a child, for the care of a 
child, spouse, or parent who has a seri-
ous health condition, for the care of a 
covered servicemember with a serious 
injury or illness, or because of a quali-
fying exigency arising out of the fact 
that the employee’s spouse, son, daugh-
ter, or parent is on active duty or call 
to active duty status in support of a 
contingency operation. The Act is in-
tended to balance the demands of the 
workplace with the needs of families, 
to promote the stability and economic 
security of families, and to promote 
national interests in preserving family 

integrity. It was intended that the Act 
accomplish these purposes in a manner 
that accommodates the legitimate in-
terests of employers, and in a manner 
consistent with the Equal Protection 
Clause of the Fourteenth Amendment 
in minimizing the potential for em-
ployment discrimination on the basis 
of sex, while promoting equal employ-
ment opportunity for men and women. 

(b) The FMLA was predicated on two 
fundamental concerns—the needs of 
the American workforce, and the devel-
opment of high-performance organiza-
tions. Increasingly, America’s children 
and elderly are dependent upon family 
members who must spend long hours at 
work. When a family emergency arises, 
requiring workers to attend to seri-
ously-ill children or parents, or to 
newly-born or adopted infants, or even 
to their own serious illness, workers 
need reassurance that they will not be 
asked to choose between continuing 
their employment, and meeting their 
personal and family obligations or 
tending to vital needs at home. 

(c) The FMLA is both intended and 
expected to benefit employers as well 
as their employees. A direct correla-
tion exists between stability in the 
family and productivity in the work-
place. FMLA will encourage the devel-
opment of high-performance organiza-
tions. When workers can count on du-
rable links to their workplace they are 
able to make their own full commit-
ments to their jobs. The record of hear-
ings on family and medical leave indi-
cate the powerful productive advan-
tages of stable workplace relationships, 
and the comparatively small costs of 
guaranteeing that those relationships 
will not be dissolved while workers at-
tend to pressing family health obliga-
tions or their own serious illness. 

§§ 825.102–825.103 [Reserved] 

§ 825.104 Covered employer. 
(a) An employer covered by FMLA is 

any person engaged in commerce or in 
any industry or activity affecting com-
merce, who employs 50 or more em-
ployees for each working day during 
each of 20 or more calendar workweeks 
in the current or preceding calendar 
year. Employers covered by FMLA also 
include any person acting, directly or 
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indirectly, in the interest of a covered 
employer to any of the employees of 
the employer, any successor in interest 
of a covered employer, and any public 
agency. Public agencies are covered 
employers without regard to the num-
ber of employees employed. Public as 
well as private elementary and sec-
ondary schools are also covered em-
ployers without regard to the number 
of employees employed. (See § 825.600.) 

(b) The terms ‘‘commerce’’ and ‘‘in-
dustry affecting commerce’’ are de-
fined in accordance with section 501(1) 
and (3) of the Labor Management Rela-
tions Act of 1947 (LMRA) (29 U.S.C. 142 
(1) and (3)), as set forth in the defini-
tions at § 825.800 of this part. For pur-
poses of the FMLA, employers who 
meet the 50-employee coverage test are 
deemed to be engaged in commerce or 
in an industry or activity affecting 
commerce. 

(c) Normally the legal entity which 
employs the employee is the employer 
under FMLA. Applying this principle, a 
corporation is a single employer rather 
than its separate establishments or di-
visions. 

(1) Where one corporation has an 
ownership interest in another corpora-
tion, it is a separate employer unless it 
meets the ‘‘joint employment’’ test dis-
cussed in § 825.106, or the ‘‘integrated 
employer’’ test contained in paragraph 
(c)(2) of this section. 

(2) Separate entities will be deemed 
to be parts of a single employer for 
purposes of FMLA if they meet the 
‘‘integrated employer’’ test. Where this 
test is met, the employees of all enti-
ties making up the integrated em-
ployer will be counted in determining 
employer coverage and employee eligi-
bility. A determination of whether or 
not separate entities are an integrated 
employer is not determined by the ap-
plication of any single criterion, but 
rather the entire relationship is to be 
reviewed in its totality. Factors con-
sidered in determining whether two or 
more entities are an integrated em-
ployer include: 

(i) Common management; 
(ii) Interrelation between operations; 
(iii) Centralized control of labor rela-

tions; and 
(iv) Degree of common ownership/fi-

nancial control. 

(d) An ‘‘employer’’ includes any per-
son who acts directly or indirectly in 
the interest of an employer to any of 
the employer’s employees. The defini-
tion of ‘‘employer’’ in section 3(d) of 
the Fair Labor Standards Act (FLSA), 
29 U.S.C. 203(d), similarly includes any 
person acting directly or indirectly in 
the interest of an employer in relation 
to an employee. As under the FLSA, 
individuals such as corporate officers 
‘‘acting in the interest of an employer’’ 
are individually liable for any viola-
tions of the requirements of FMLA. 

§ 825.105 Counting employees for de-
termining coverage. 

(a) The definition of ‘‘employ’’ for 
purposes of FMLA is taken from the 
Fair Labor Standards Act, § 3(g), 29 
U.S.C. 203(g). The courts have made it 
clear that the employment relationship 
under the FLSA is broader than the 
traditional common law concept of 
master and servant. The difference be-
tween the employment relationship 
under the FLSA and that under the 
common law arises from the fact that 
the term ‘‘employ’’ as defined in the 
Act includes ‘‘to suffer or permit to 
work.’’ The courts have indicated that, 
while ‘‘to permit’’ requires a more posi-
tive action than ‘‘to suffer,’’ both 
terms imply much less positive action 
than required by the common law. 
Mere knowledge by an employer of 
work done for the employer by another 
is sufficient to create the employment 
relationship under the Act. The courts 
have said that there is no definition 
that solves all problems as to the limi-
tations of the employer-employee rela-
tionship under the Act; and that deter-
mination of the relation cannot be 
based on ‘‘isolated factors’’ or upon a 
single characteristic or ‘‘technical con-
cepts,’’ but depends ‘‘upon the cir-
cumstances of the whole activity’’ in-
cluding the underlying ‘‘economic re-
ality.’’ In general an employee, as dis-
tinguished from an independent con-
tractor who is engaged in a business of 
his/her own, is one who ‘‘follows the 
usual path of an employee’’ and is de-
pendent on the business which he/she 
serves. 

(b) Any employee whose name ap-
pears on the employer’s payroll will be 
considered employed each working day 
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