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Subpart A—Coverage Under the
Family and Medical Leave Act

§825.100 The Family and Medical
Leave Act.

(a) The Family and Medical Leave
Act of 1993, as amended, (FMLA or Act)
allows ‘‘eligible’” employees of a cov-
ered employer to take job-protected,
unpaid leave, or to substitute appro-
priate paid leave if the employee has
earned or accrued it, for up to a total
of 12 workweeks in any 12 months (see
§825.200(b)) because of the birth of a
child and to care for the newborn child,
because of the placement of a child
with the employee for adoption or fos-
ter care, because the employee is need-
ed to care for a family member (child,
spouse, or parent) with a serious health
condition, because the employee’s own
serious health condition makes the em-
ployee unable to perform the functions
of his or her job, or because of any
qualifying exigency arising out of the
fact that the employee’s spouse, son,
daughter, or parent is a covered mili-
tary member on active duty (or has
been notified of an impending call or
order to active duty) in support of a
contingency operation. In addition,
“‘eligible” employees of a covered em-
ployer may take job-protected, unpaid
leave, or substitute appropriate paid
leave if the employee has earned or ac-
crued it, for up to a total of 26 work-
weeks in a ‘‘single 12-month period’’ to
care for a covered servicemember with
a serious injury or illness (see
§825.127(c)). In certain cases, FMLA
leave may be taken on an intermittent
basis rather than all at once, or the
employee may work a part-time sched-
ule.

(b) An employee on FMLA leave is
also entitled to have health benefits
maintained while on leave as if the em-
ployee had continued to work instead
of taking the leave. If an employee was
paying all or part of the premium pay-
ments prior to leave, the employee
would continue to pay his or her share
during the leave period. The employer
may recover its share only if the em-
ployee does not return to work for a
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reason other than the serious health
condition of the employee or the em-
ployee’s covered family member, the
serious injury or illness of a covered
servicemember, or another reason be-
yond the employee’s control.

(c) An employee generally has a right
to return to the same position or an
equivalent position with equivalent
pay, benefits, and working conditions
at the conclusion of the leave. The tak-
ing of FMLA leave cannot result in the
loss of any benefit that accrued prior
to the start of the leave.

(d) The employer generally has a
right to advance notice from the em-
ployee. In addition, the employer may
require an employee to submit certifi-
cation to substantiate that the leave is
due to the serious health condition of
the employee or the employee’s cov-
ered family member, due to the serious
injury or illness of a covered service-
member, or because of a qualifying exi-
gency. Failure to comply with these re-
quirements may result in a delay in
the start of FMLA leave. Pursuant to a
uniformly applied policy, the employer
may also require that an employee
present a certification of fitness to re-
turn to work when the absence was
caused by the employee’s serious
health condition (see §§825.312 and
825.313). The employer may delay re-
storing the employee to employment
without such certificate relating to the
health condition which caused the em-
ployee’s absence.

§825.101 Purpose of the Act.

(a) FMLA is intended to allow em-
ployees to balance their work and fam-
ily life by taking reasonable unpaid
leave for medical reasons, for the birth
or adoption of a child, for the care of a
child, spouse, or parent who has a seri-
ous health condition, for the care of a
covered servicemember with a serious
injury or illness, or because of a quali-
fying exigency arising out of the fact
that the employee’s spouse, son, daugh-
ter, or parent is on active duty or call
to active duty status in support of a
contingency operation. The Act is in-
tended to balance the demands of the
workplace with the needs of families,
to promote the stability and economic
security of families, and to promote
national interests in preserving family

§825.104

integrity. It was intended that the Act
accomplish these purposes in a manner
that accommodates the legitimate in-
terests of employers, and in a manner
consistent with the Equal Protection
Clause of the Fourteenth Amendment
in minimizing the potential for em-
ployment discrimination on the basis
of sex, while promoting equal employ-
ment opportunity for men and women.

(b) The FMLA was predicated on two
fundamental concerns—the needs of
the American workforce, and the devel-
opment of high-performance organiza-
tions. Increasingly, America’s children
and elderly are dependent upon family
members who must spend long hours at
work. When a family emergency arises,
requiring workers to attend to seri-
ously-ill children or parents, or to
newly-born or adopted infants, or even
to their own serious illness, workers
need reassurance that they will not be
asked to choose between continuing
their employment, and meeting their
personal and family obligations or
tending to vital needs at home.

(c) The FMLA is both intended and
expected to benefit employers as well
as their employees. A direct correla-
tion exists between stability in the
family and productivity in the work-
place. FMLA will encourage the devel-
opment of high-performance organiza-
tions. When workers can count on du-
rable links to their workplace they are
able to make their own full commit-
ments to their jobs. The record of hear-
ings on family and medical leave indi-
cate the powerful productive advan-
tages of stable workplace relationships,
and the comparatively small costs of
guaranteeing that those relationships
will not be dissolved while workers at-
tend to pressing family health obliga-
tions or their own serious illness.

§§ 825.102-825.103 [Reserved]

§825.104 Covered employer.

(a) An employer covered by FMLA is
any person engaged in commerce or in
any industry or activity affecting com-
merce, who employs 50 or more em-
ployees for each working day during
each of 20 or more calendar workweeks
in the current or preceding calendar
year. Employers covered by FMLA also
include any person acting, directly or
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indirectly, in the interest of a covered
employer to any of the employees of
the employer, any successor in interest
of a covered employer, and any public
agency. Public agencies are covered
employers without regard to the num-
ber of employees employed. Public as
well as private elementary and sec-
ondary schools are also covered em-
ployers without regard to the number
of employees employed. (See §825.600.)

(b) The terms ‘‘commerce’” and ‘‘in-
dustry affecting commerce’ are de-
fined in accordance with section 501(1)
and (3) of the Labor Management Rela-
tions Act of 1947 (LMRA) (29 U.S.C. 142
(1) and (3)), as set forth in the defini-
tions at §825.800 of this part. For pur-
poses of the FMLA, employers who
meet the 50-employee coverage test are
deemed to be engaged in commerce or
in an industry or activity affecting
commerce.

(c) Normally the legal entity which
employs the employee is the employer
under FMLA. Applying this principle, a
corporation is a single employer rather
than its separate establishments or di-
visions.

(1) Where one corporation has an
ownership interest in another corpora-
tion, it is a separate employer unless it
meets the ‘‘joint employment’ test dis-
cussed in §825.106, or the ‘‘integrated
employer” test contained in paragraph
(c)(2) of this section.

(2) Separate entities will be deemed
to be parts of a single employer for
purposes of FMLA if they meet the
“integrated employer” test. Where this
test is met, the employees of all enti-
ties making up the integrated em-
ployer will be counted in determining
employer coverage and employee eligi-
bility. A determination of whether or
not separate entities are an integrated
employer is not determined by the ap-
plication of any single criterion, but
rather the entire relationship is to be
reviewed in its totality. Factors con-
sidered in determining whether two or
more entities are an integrated em-
ployer include:

(i) Common management;

(ii) Interrelation between operations;

(iii) Centralized control of labor rela-
tions; and

(iv) Degree of common ownership/fi-
nancial control.

29 CFR Ch. V (7-1-11 Edition)

(d) An ‘“‘employer” includes any per-
son who acts directly or indirectly in
the interest of an employer to any of
the employer’s employees. The defini-
tion of ‘“‘employer’” in section 3(d) of
the Fair Labor Standards Act (FLSA),
29 U.S.C. 203(d), similarly includes any
person acting directly or indirectly in
the interest of an employer in relation
to an employee. As under the FLSA,
individuals such as corporate officers
“acting in the interest of an employer”’
are individually liable for any viola-
tions of the requirements of FMLA.

§825.105 Counting employees for de-
termining coverage.

(a) The definition of ‘‘employ’’ for
purposes of FMLA is taken from the
Fair Labor Standards Act, §3(g), 29
U.S.C. 203(g). The courts have made it
clear that the employment relationship
under the FLSA is broader than the
traditional common law concept of
master and servant. The difference be-
tween the employment relationship
under the FLSA and that under the
common law arises from the fact that
the term ‘“‘employ’” as defined in the
Act includes ‘‘to suffer or permit to
work.”” The courts have indicated that,
while ‘‘to permit’’ requires a more posi-
tive action than ‘‘to suffer,” both
terms imply much less positive action
than required by the common Ilaw.
Mere knowledge by an employer of
work done for the employer by another
is sufficient to create the employment
relationship under the Act. The courts
have said that there is no definition
that solves all problems as to the limi-
tations of the employer-employee rela-
tionship under the Act; and that deter-
mination of the relation cannot be
based on ‘‘isolated factors’ or upon a
single characteristic or ‘‘technical con-
cepts,” but depends ‘‘upon the cir-
cumstances of the whole activity” in-
cluding the underlying ‘‘economic re-
ality.” In general an employee, as dis-
tinguished from an independent con-
tractor who is engaged in a business of
his/her own, is one who ‘‘follows the
usual path of an employee’ and is de-
pendent on the business which he/she
serves.

(b) Any employee whose name ap-
pears on the employer’s payroll will be
considered employed each working day
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of the calendar week, and must be
counted whether or not any compensa-
tion is received for the week. However,
the FMLA applies only to employees
who are employed within any State of
the United States, the District of Co-
lumbia or any Territory or possession
of the United States. Employees who
are employed outside these areas are
not counted for purposes of deter-
mining employer coverage or employee
eligibility.

(c) Employees on paid or unpaid
leave, including FMLA leave, leaves of
absence, disciplinary suspension, etc.,
are counted as long as the employer
has a reasonable expectation that the
employee will later return to active
employment. If there is no employer/
employee relationship (as when an em-
ployee is laid off, whether temporarily
or permanently) such individual is not
counted. Part-time employees, like
full-time employees, are considered to
be employed each working day of the
calendar week, as long as they are
maintained on the payroll.

(d) An employee who does not begin
to work for an employer until after the
first working day of a calendar week,
or who terminates employment before
the last working day of a calendar
week, is not considered employed on
each working day of that calendar
week.

(e) A private employer is covered if it
maintained 50 or more employees on
the payroll during 20 or more calendar
workweeks (not necessarily consecu-
tive workweeks) in either the current
or the preceding calendar year.

(f) Once a private employer meets the
50 employees/20 workweeks threshold,
the employer remains covered until it
reaches a future point where it no
longer has employed 50 employees for
20 (nonconsecutive) workweeks in the
current and preceding calendar year.
For example, if an employer who met
the 50 employees/20 workweeks test in
the calendar year as of September 1,
2008, subsequently dropped below 50
employees before the end of 2008 and
continued to employ fewer than 50 em-
ployees in all workweeks throughout
calendar year 2009, the employer would
continue to be covered throughout cal-
endar year 2009 because it met the cov-

§825.106

erage criteria for 20 workweeks of the
preceding (i.e., 2008) calendar year.

§825.106 Joint employer coverage.

(a) Where two or more businesses ex-
ercise some control over the work or
working conditions of the employee,
the businesses may be joint employers
under FMLA. Joint employers may be
separate and distinct entities with sep-
arate owners, managers, and facilities.
Where the employee performs work
which simultaneously benefits two or
more employers, or works for two or
more employers at different times dur-
ing the workweek, a joint employment
relationship generally will be consid-
ered to exist in situations such as:

(1) Where there is an arrangement be-
tween employers to share an employ-
ee’s services or to interchange employ-
ees;

(2) Where one employer acts directly
or indirectly in the interest of the
other employer in relation to the em-
ployee; or,

(3) Where the employers are not com-
pletely disassociated with respect to
the employee’s employment and may
be deemed to share control of the em-
ployee, directly or indirectly, because
one employer controls, is controlled
by, or is under common control with
the other employer.

(b)(1) A determination of whether or
not a joint employment relationship
exists is not determined by the applica-
tion of any single criterion, but rather
the entire relationship is to be viewed
in its totality. For example, joint em-
ployment will ordinarily be found to
exist when a temporary placement
agency supplies employees to a second
employer.

(2) A type of company that is often
called a ‘‘Professional Employer Orga-
nization” (PEO) contracts with client
employers to perform administrative
functions such as payroll, benefits, reg-
ulatory paperwork, and updating em-
ployment policies. The determination
of whether a PEO is a joint employer
also turns on the economic realities of
the situation and must be based upon
all the facts and circumstances. A PEO
does not enter into a joint employment
relationship with the employees of its
client companies when it merely per-
forms such administrative functions.
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On the other hand, if in a particular
fact situation, a PEO has the right to
hire, fire, assign, or direct and control
the client’s employees, or benefits from
the work that the employees perform,
such rights may lead to a determina-
tion that the PEO would be a joint em-
ployer with the client employer, de-
pending upon all the facts and cir-
cumstances.

(¢c) In joint employment relation-
ships, only the primary employer is re-
sponsible for giving required notices to
its employees, providing FMLA leave,
and maintenance of health benefits.
Factors considered in determining
which is the ‘“‘primary” employer in-
clude authority/responsibility to hire
and fire, assign/place the employee,
make payroll, and provide employment
benefits. For employees of temporary
placement agencies, for example, the
placement agency most commonly
would be the primary employer. Where
a PEO is a joint employer, the client
employer most commonly would be the
primary employer.

(d) Employees jointly employed by
two employers must be counted by
both employers, whether or not main-
tained on one of the employer’s pay-
roll, in determining employer coverage
and employee eligibility. For example,
an employer who jointly employs 15
workers from a temporary placement
agency and 40 permanent workers is
covered by FMLA. (A special rule ap-
plies to employees jointly employed
who physically work at a facility of the
secondary employer for a period of at
least one year. See §825.111(a)(3).) An
employee on leave who is working for a
secondary employer is considered em-
ployed by the secondary employer, and
must be counted for coverage and eligi-
bility purposes, as long as the em-
ployer has a reasonable expectation
that that employee will return to em-
ployment with that employer. In those
cases in which a PEO is determined to
be a joint employer of a client employ-
er’s employees, the client employer
would only be required to count em-
ployees of the PEO (or employees of
other clients of the PEO) if the client
employer jointly employed those em-
ployees.

(e) Job restoration is the primary re-
sponsibility of the primary employer.

29 CFR Ch. V (7-1-11 Edition)

The secondary employer is responsible
for accepting the employee returning
from FMLA leave in place of the re-
placement employee if the secondary
employer continues to utilize an em-
ployee from the temporary placement
agency, and the agency chooses to
place the employee with the secondary
employer. A secondary employer is also
responsible for compliance with the
prohibited acts provisions with respect
to its jointly employed employees,
whether or not the secondary employer
is covered by FMLA. See §825.220(a).
The prohibited acts include prohibi-
tions against interfering with an em-
ployee’s attempt to exercise rights
under the Act, or discharging or dis-
criminating against an employee for
opposing a practice which is unlawful
under FMLA. A covered secondary em-
ployer will be responsible for compli-
ance with all the provisions of the
FMLA with respect to its regular, per-
manent workforce.

§825.107
erage.

(a) For purposes of FMLA, in deter-
mining whether an employer is covered
because it is a ‘‘successor in interest”
to a covered employer, the factors used
under Title VII of the Civil Rights Act
and the Vietnam Era Veterans’ Adjust-
ment Act will be considered. However,
unlike Title VII, whether the successor
has notice of the employee’s claim is
not a consideration. Notice may be rel-
evant, however, in determining suc-
cessor liability for violations of the
predecessor. The factors to be consid-
ered include:

(1) Substantial continuity of the
same business operations;

(2) Use of the same plant;

(3) Continuity of the work force;

(4) Similarity of jobs and working
conditions;

(5) Similarity of supervisory per-
sonnel;

(6) Similarity in machinery, equip-
ment, and production methods;

(7T) Similarity of products or services;
and

(8) The ability of the predecessor to
provide relief.

(b) A determination of whether or
not a ‘‘successor in interest’ exists is
not determined by the application of

Successor in interest cov-
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any single criterion, but rather the en-
tire circumstances are to be viewed in
their totality.

(c) When an employer is a ‘‘successor
in interest,” employees’ entitlements
are the same as if the employment by
the predecessor and successor were
continuous employment by a single
employer. For example, the successor,
whether or not it meets FMLA cov-
erage criteria, must grant leave for eli-
gible employees who had provided ap-
propriate notice to the predecessor, or
continue leave begun while employed
by the predecessor, including mainte-
nance of group health benefits during
the leave and job restoration at the
conclusion of the leave. A successor
which meets FMLA’s coverage criteria
must count periods of employment and
hours worked for the predecessor for
purposes of determining employee eli-
gibility for FMLA leave.

§825.108 Public agency coverage.

(a) An ‘“‘employer” under FMLA in-
cludes any ‘‘public agency,” as defined
in section 3(x) of the Fair Labor Stand-
ards Act, 29 U.S.C. 203(x). Section 3(x)
of the FLLSA defines ‘‘public agency’’ as
the government of the United States;
the government of a State or political
subdivision of a State; or an agency of
the United States, a State, or a polit-

ical subdivision of a State, or any
interstate governmental agency.
“State” is further defined in Section

3(c) of the FLSA to include any State
of the United States, the District of
Columbia, or any Territory or posses-
sion of the United States.

(b) The determination of whether an
entity is a ‘“‘public’” agency, as distin-
guished from a private employer, is de-
termined by whether the agency has
taxing authority, or whether the chief
administrative officer or board, etc., is
elected by the voters-at-large or their
appointment is subject to approval by
an elected official.

(c)(1) A State or a political subdivi-
sion of a State constitutes a single
public agency and, therefore, a single
employer for purposes of determining
employee eligibility. For example, a
State is a single employer; a county is
a single employer; a city or town is a
single employer. Whether two agencies
of the same State or local government

§825.109

constitute the same public agency can
only be determined on a case-by-case
basis. One factor that would support a
conclusion that two agencies are sepa-
rate is whether they are treated sepa-
rately for statistical purposes in the
Census of Governments issued by the
Bureau of the Census, U.S. Department
of Commerce.

(2) The Census Bureau takes a census
of governments at b-year intervals.
Volume I, Government Organization,
contains the official counts of the num-
ber of State and local governments. It
includes tabulations of governments by
State, type of government, size, and
county location. Also produced is a
universe list of governmental units,
classified according to type of govern-
ment. Copies of Volume I, Government
Organization, and subsequent volumes
are available from the Superintendent
of Documents, U.S. Government Print-
ing Office, Washington, DC 20402, U.S.
Department of Commerce District Of-
fices, or can be found in Regional and
selective depository libraries, or online
at hitp://www.census.gov/govs/www/
index.html. For a list of all depository
libraries, write to the Government
Printing Office, 710 N. Capitol St., NW.,
Washington, DC 20402.

(d) All public agencies are covered by
the FMLA regardless of the number of
employees; they are not subject to the
coverage threshold of 50 employees car-
ried on the payroll each day for 20 or
more weeks in a year. However, em-
ployees of public agencies must meet
all of the requirements of eligibility,
including the requirement that the em-
ployer (e.g., State) employ 50 employ-
ees at the worksite or within 75 miles.

§825.109 Federal agency coverage.

(a) Most employees of the govern-
ment of the United States, if they are
covered by the FMLA, are covered
under Title II of the FMLA (incor-
porated in Title V, Chapter 63, Sub-
chapter 5 of the United States Code)
which is administered by the U.S. Of-
fice of Personnel Management (OPM).
OPM has separate regulations at 5 CFR
Part 630, Subpart L. Employees of the
Government Printing Office are cov-
ered by Title II. While employees of the
Government Accountability Office and
the Library of Congress are covered by
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Title I of the FMLA, the Comptroller
General of the United States and the
Librarian of Congress, respectively,
have responsibility for the administra-
tion of the FMLA with respect to these
employees. Other legislative branch
employees, such as employees of the
Senate and House of Representatives,
are covered by the Congressional Ac-
countability Act of 1995, 2 U.S.C. 1301.

(b) The Federal Executive Branch
employees within the jurisdiction of
this part 825 include:

(1) Employees of the Postal Service;

(2) Employees of the Postal Regu-
latory Commission;

(3) A part-time employee who does
not have an established regular tour of
duty during the administrative work-
week; and,

(4) An employee serving under an
intermittent appointment or tem-
porary appointment with a time limi-
tation of one year or less.

(c) Employees of other Federal execu-
tive agencies are also covered by this
part 825 if they are not covered by Title
II of FMLA.

(d) Employees of the judicial branch
of the United States are covered by
these regulations only if they are em-
ployed in a unit which has employees
in the competitive service. For exam-
ple, employees of the U.S. Tax Court
are covered by this part 825.

(e) For employees covered by these
regulations, the U.S. Government con-
stitutes a single employer for purposes
of determining employee eligibility.
These employees must meet all of the
requirements for eligibility, including
the requirement that the Federal Gov-
ernment employ 50 employees at the
worksite or within 75 miles.

§825.110 Eligible employee.

(a) An ‘‘eligible employee’ is an em-
ployee of a covered employer who:

(1) Has been employed by the em-
ployer for at least 12 months, and

(2) Has been employed for at least
1,250 hours of service during the 12-
month period immediately preceding
the commencement of the leave, and

(3) Is employed at a worksite where
50 or more employees are employed by
the employer within 75 miles of that
worksite. (See §825.105(b) regarding em-
ployees who work outside the U.S.)
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(b) The 12 months an employee must
have been employed by the employer
need not be consecutive months, pro-
vided

(1) Subject to the exceptions provided
in paragraph (b)(2) of this section, em-
ployment periods prior to a break in
service of seven years or more need not
be counted in determining whether the
employee has been employed by the
employer for at least 12 months.

(2) Employment periods preceding a
break in service of more than seven
years must be counted in determining
whether the employee has been em-
ployed by the employer for at least 12
months where:

(i) The employee’s break in service is
occasioned by the fulfillment of his or
her National Guard or Reserve military
service obligation. The time served
performing the military service must
be also counted in determining whether
the employee has been employed for at
least 12 months by the employer. How-
ever, this section does not provide any
greater entitlement to the employee
than would be available under the Uni-
formed Services Employment and Re-
employment Rights Act (USERRA), 38
U.S.C. 4301, et seq.; or

(ii) A written agreement, including a
collective bargaining agreement, exists
concerning the employer’s intention to
rehire the employee after the break in
service (e.g., for purposes of the em-
ployee furthering his or her education
or for childrearing purposes).

(3) If an employee is maintained on
the payroll for any part of a week, in-
cluding any periods of paid or unpaid
leave (sick, vacation) during which
other benefits or compensation are pro-
vided by the employer (e.g., workers’
compensation, group health plan bene-
fits, etc.), the week counts as a week of
employment. For purposes of deter-
mining whether intermittent/occa-
sional/casual employment qualifies as
“at least 12 months,” 52 weeks is
deemed to be equal to 12 months.

(4) Nothing in this section prevents
employers from considering employ-
ment prior to a continuous break in
service of more than seven years when
determining whether an employee has
met the 12-month employment require-
ment. However, if an employer chooses
to recognize such prior employment,
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the employer must do so uniformly,
with respect to all employees with
similar breaks in service.

(c)(1) Except as provided in paragraph
(c)(2) of this section, whether an em-
ployee has worked the minimum 1,250
hours of service is determined accord-
ing to the principles established under
the Fair Labor Standards Act (FLSA)
for determining compensable hours of
work. (See 29 CFR part 785). The deter-
mining factor is the number of hours
an employee has worked for the em-
ployer within the meaning of the
FLSA. The determination is not lim-
ited by methods of recordkeeping, or
by compensation agreements that do
not accurately reflect all of the hours
an employee has worked for or been in
service to the employer. Any accurate
accounting of actual hours worked
under FLSA’s principles may be used.

(2) Pursuant to USERRA, an em-
ployee returning from fulfilling his or
her National Guard or Reserve military
obligation shall be credited with the
hours of service that would have been
performed dut for the period of military
service in determining whether the em-
ployee worked the 1,250 hours of serv-
ice. Accordingly, a person reemployed
following military service has the
hours that would have been worked for
the employer added to any hours actu-
ally worked during the previous 12-
month period to meet the 1,250 hour re-
quirement. In order to determine the
hours that would have been worked
during the period of military service,
the employee’s pre-service work sched-
ule can generally be used for calcula-
tions.

(3) In the event an employer does not
maintain an accurate record of hours
worked by an employee, including for
employees who are exempt from
FLSA’s requirement that a record be
kept of their hours worked (e.g., bona
fide executive, administrative, and pro-
fessional employees as defined in FLSA
Regulations, 29 CFR part 541), the em-
ployer has the burden of showing that
the employee has not worked the req-
uisite hours. An employer must be able
to clearly demonstrate, for example,
that full-time teachers (see §825.800 for
definition) of an elementary or sec-
ondary school system, or institution of
higher education, or other educational
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establishment or institution (who often
work outside the classroom or at their
homes) did not work 1,250 hours during
the previous 12 months in order to
claim that the teachers are not eligible
for FMLA leave.

(d) The determination of whether an
employee has worked for the employer
for at least 1,250 hours in the past 12
months and has been employed by the
employer for a total of at least 12
months must be made as of the date
the FMLA leave is to start. An em-
ployee may be on ‘“‘non-FMLA leave”
at the time he or she meets the eligi-
bility requirements, and in that event,
any portion of the leave taken for an
FMLA-qualifying reason after the em-
ployee meets the eligibility require-
ment would be “FMLA leave.” (See
§825.300(b) for rules governing the con-
tent of the eligibility notice given to
employees.)

(e) Whether 50 employees are em-
ployed within 75 miles to ascertain an
employee’s eligibility for FMLA bene-
fits is determined when the employee
gives notice of the need for leave.
Whether the leave is to be taken at one
time or on an intermittent or reduced
leave schedule basis, once an employee
is determined eligible in response to
that notice of the need for leave, the
employee’s eligibility is not affected by
any subsequent change in the number
of employees employed at or within 75
miles of the employee’s worksite, for
that specific notice of the need for
leave. Similarly, an employer may not
terminate employee leave that has al-
ready started if the employee-count
drops below 50. For example, if an em-
ployer employs 60 employees in Au-
gust, but expects that the number of
employees will drop to 40 in December,
the employer must grant FMLA bene-
fits to an otherwise eligible employee
who gives notice of the need for leave
in August for a period of leave to begin
in December.

§825.111 Determining whether 50 em-
ployees are employed within 75
miles.

(a) Generally, a worksite can refer to
either a single location or a group of
contiguous locations. Structures which
form a campus or industrial park, or
separate facilities in proximity with
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one another, may be considered a sin-
gle site of employment. On the other
hand, there may be several single sites
of employment within a single build-
ing, such as an office building, if sepa-
rate employers conduct activities with-
in the building. For example, an office
building with 50 different businesses as
tenants will contain 50 sites of employ-
ment. The offices of each employer will
be considered separate sites of employ-
ment for purposes of FMLA. An em-
ployee’s worksite under FMLA will or-
dinarily be the site the employee re-
ports to or, if none, from which the em-
ployee’s work is assigned.

(1) Separate buildings or areas which
are not directly connected or in imme-
diate proximity are a single worksite if
they are in reasonable geographic prox-
imity, are used for the same purpose,
and share the same staff and equip-
ment. For example, if an employer
manages a number of warehouses in a
metropolitan area but regularly shifts
or rotates the same employees from
one building to another, the multiple
warehouses would be a single worksite.

(2) For employees with no fixed work-
site, e.g., construction workers, trans-
portation workers (e.g., truck drivers,
seamen, pilots), salespersons, etc., the
“worksite’” is the site to which they
are assigned as their home base, from
which their work is assigned, or to
which they report. For example, if a
construction company headquartered
in New Jersey opened a construction
site in Ohio, and set up a mobile trailer
on the construction site as the com-
pany’s on-site office, the construction
site in Ohio would be the worksite for
any employees hired locally who report
to the mobile trailer/company office
daily for work assignments, etc. If that
construction company also sent per-
sonnel such as job superintendents,
foremen, engineers, an office manager,
etc., from New Jersey to the job site in
Ohio, those workers sent from New Jer-
sey continue to have the headquarters
in New Jersey as their ‘‘worksite.”” The
workers who have New Jersey as their
worksite would not be counted in de-
termining eligibility of employees
whose home base is the Ohio worksite,
but would be counted in determining
eligibility of employees whose home
base is New Jersey. For transportation
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employees, their worksite is the ter-
minal to which they are assigned, re-
port for work, depart, and return after
completion of a work assignment. For
example, an airline pilot may work for
an airline with headquarters in New
York, but the pilot regularly reports
for duty and originates or begins
flights from the company’s facilities
located in an airport in Chicago and re-
turns to Chicago at the completion of
one or more flights to go off duty. The
pilot’s worksite is the facility in Chi-
cago. An employee’s personal residence
is not a worksite in the case of employ-
ees, such as salespersons, who travel a
sales territory and who generally leave
to work and return from work to their
personal residence, or employees who
work at home, as under the concept of
flexiplace or telecommuting. Rather,
their worksite is the office to which
they report and from which assign-
ments are made.

(3) For purposes of determining that
employee’s eligibility, when an em-
ployee is jointly employed by two or
more employers (see §825.106), the em-
ployee’s worksite is the primary em-
ployer’s office from which the em-
ployee is assigned or reports, unless
the employee has physically worked for
at least one year at a facility of a sec-
ondary employer, in which case the
employee’s worksite is that location.
The employee is also counted by the
secondary employer to determine eligi-
bility for the secondary employer’s
full-time or permanent employees.

(b) The 75-mile distance is measured
by surface miles, using surface trans-
portation over public streets, roads,
highways and waterways, by the short-
est route from the facility where the
employee needing leave is employed.
Absent available surface transpor-
tation between worksites, the distance
is measured by using the most fre-
quently utilized mode of transpor-
tation (e.g., airline miles).

(c) The determination of how many
employees are employed within 75
miles of the worksite of an employee is
based on the number of employees
maintained on the payroll. Employees
of educational institutions who are em-
ployed permanently or who are under
contract are ‘“maintained on the pay-
roll” during any portion of the year
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when school is not in session. See
§825.105(c).

§825.112 Qualifying reasons for leave,
general rule.

(a) Circumstances qualifying for leave.
Employers covered by FMLA are re-
quired to grant leave to eligible em-
ployees:

(1) For birth of a son or daughter, and
to care for the newborn child (see
§825.120);

(2) For placement with the employee
of a son or daughter for adoption or
foster care (see §825.121);

(3) To care for the employee’s spouse,
son, daughter, or parent with a serious
health condition (see §§825.113 and
825.122);

(4) Because of a serious health condi-
tion that makes the employee unable
to perform the functions of the employ-
ee’s job (see §§825.113 and 825.123);

(5) Because of any qualifying exi-
gency arising out of the fact that the
employee’s spouse, son, daughter, or
parent is a covered military member
on active duty (or has been notified of
an impending call or order to active
duty) in support of a contingency oper-
ation (see §§825.122 and 825.126); and

(6) To care for a covered servicemem-
ber with a serious injury or illness if
the employee is the spouse, son, daugh-
ter, parent, or next of kin of the serv-
icemember (see §§825.122 and 825.127).

(b) Equal application. The right to
take leave under FMLA applies equally
to male and female employees. A fa-
ther, as well as a mother, can take
family leave for the birth, placement
for adoption, or foster care of a child.

(c) Active employee. In situations
where the employer/employee relation-
ship has been interrupted, such as an
employee who has been on layoff, the
employee must be recalled or otherwise
be re-employed before being eligible for
FMLA leave. Under such cir-
cumstances, an eligible employee is
immediately entitled to further FMLA
leave for a qualifying reason.

§825.113 Serious health condition.

(a) For purposes of FMLA, ‘‘serious
health condition” entitling an em-
ployee to FMLA leave means an ill-
ness, injury, impairment or physical or
mental condition that involves inpa-

§825.114

tient care as defined in §825.114 or con-
tinuing treatment by a health care pro-
vider as defined in §825.115.

(b) The term ‘‘incapacity’ means in-
ability to work, attend school or per-
form other regular daily activities due
to the serious health condition, treat-
ment therefore, or recovery therefrom.

(c) The term ‘‘treatment’ includes
(but is not limited to) examinations to
determine if a serious health condition
exists and evaluations of the condition.
Treatment does not include routine
physical examinations, eye examina-
tions, or dental examinations. A regi-
men of continuing treatment includes,
for example, a course of prescription
medication (e.g., an antibiotic) or ther-
apy requiring special equipment to re-
solve or alleviate the health condition
(e.g., oxygen). A regimen of continuing
treatment that includes the taking of
over-the-counter medications such as
aspirin, antihistamines, or salves; or
bed-rest, drinking fluids, exercise, and
other similar activities that can be ini-
tiated without a visit to a health care
provider, is not, by itself, sufficient to
constitute a regimen of continuing
treatment for purposes of FMLA leave.

(d) Conditions for which cosmetic
treatments are administered (such as
most treatments for acne or plastic
surgery) are not ‘‘serious health condi-
tions”’ unless inpatient hospital care is
required or unless complications de-
velop. Ordinarily, unless complications
arise, the common cold, the flu, ear
aches, upset stomach, minor ulcers,
headaches other than migraine, routine
dental or orthodontia problems, peri-
odontal disease, etc., are examples of
conditions that do not meet the defini-
tion of a serious health condition and
do not qualify for FMLA leave. Restor-
ative dental or plastic surgery after an
injury or removal of cancerous growths
are serious health conditions provided
all the other conditions of this regula-
tion are met. Mental illness or aller-
gies may be serious health conditions,
but only if all the conditions of this
section are met.

§825.114 Inpatient care.

Inpatient care means an overnight
stay in a hospital, hospice, or residen-
tial medical care facility, including
any period of incapacity as defined in
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§825.113(b), or any subsequent treat-
ment in connection with such inpatient
care.

§825.115 Continuing treatment.

A serious health condition involving
continuing treatment by a health care
provider includes any one or more of
the following:

(a) Incapacity and treatment. A period
of incapacity of more than three con-
secutive, full calendar days, and any
subsequent treatment or period of inca-
pacity relating to the same condition,
that also involves:

(1) Treatment two or more times,
within 30 days of the first day of inca-
pacity, unless extenuating cir-
cumstances exist, by a health care pro-
vider, by a nurse under direct super-
vision of a health care provider, or by
a provider of health care services (e.g.,
physical therapist) under orders of, or
on referral by, a health care provider;
or

(2) Treatment by a health care pro-
vider on at least one occasion, which
results in a regimen of continuing
treatment under the supervision of the
health care provider.

(3) The requirement in paragraphs
(a)(1) and (2) of this section for treat-
ment by a health care provider means
an in-person visit to a health care pro-
vider. The first (or only) in-person
treatment visit must take place within
seven days of the first day of inca-
pacity.

(4) Whether additional treatment vis-
its or a regimen of continuing treat-
ment is necessary within the 30-day pe-
riod shall be determined by the health
care provider.

(6) The term ‘‘extenuating cir-
cumstances’ in paragraph (a)(1) of this
section means circumstances beyond
the employee’s control that prevent
the follow-up visit from occurring as
planned by the health care provider.
Whether a given set of circumstances
are extenuating depends on the facts.
For example, extenuating cir-
cumstances exist if a health care pro-
vider determines that a second in-per-
son visit is needed within the 30-day
period, but the health care provider
does not have any available appoint-
ments during that time period.
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(b) Pregnancy or prenatal care. Any
period of incapacity due to pregnancy,
or for prenatal care. See also §825.120.

(¢c) Chronic conditions. Any period of
incapacity or treatment for such inca-
pacity due to a chronic serious health
condition. A chronic serious health
condition is one which:

(1) Requires periodic visits (defined
as at least twice a year) for treatment
by a health care provider, or by a nurse
under direct supervision of a health
care provider;

(2) Continues over an extended period
of time (including recurring episodes of
a single underlying condition); and

(3) May cause episodic rather than a
continuing period of incapacity (e.g.,
asthma, diabetes, epilepsy, etc.).

(d) Permanent or long-term conditions.
A period of incapacity which is perma-
nent or long-term due to a condition
for which treatment may not be effec-
tive. The employee or family member
must be under the continuing super-
vision of, but need not be receiving ac-
tive treatment by, a health care pro-
vider. Examples include Alzheimer’s, a
severe stroke, or the terminal stages of
a disease.

(e) Conditions requiring multiple treat-
ments. Any period of absence to receive
multiple treatments (including any pe-
riod of recovery therefrom) by a health
care provider or by a provider of health
care services under orders of, or on re-
ferral by, a health care provider, for:

(1) Restorative surgery after an acci-
dent or other injury; or

(2) A condition that would likely re-
sult in a period of incapacity of more
than three consecutive, full calendar
days in the absence of medical inter-
vention or treatment, such as cancer
(chemotherapy, radiation, etc.), severe
arthritis (physical therapy), or kidney
disease (dialysis).

(f) Absences attributable to inca-
pacity under paragraph (b) or (c¢) of this
section qualify for FMLA leave even
though the employee or the covered
family member does not receive treat-
ment from a health care provider dur-
ing the absence, and even if the ab-
sence does not last more than three
consecutive, full calendar days. For ex-
ample, an employee with asthma may
be unable to report for work due to the
onset of an asthma attack or because
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the employee’s health care provider
has advised the employee to stay home
when the pollen count exceeds a cer-
tain level. An employee who is preg-
nant may be unable to report to work
because of severe morning sickness.

§§825.116-825.118 [Reserved]

§825.119 Leave for treatment of sub-
stance abuse.

(a) Substance abuse may be a serious
health condition if the conditions of
§§825.113 through 825.115 are met. How-
ever, FMLA leave may only be taken
for treatment for substance abuse by a
health care provider or by a provider of
health care services on referral by a
health care provider. On the other
hand, absence because of the employ-
ee’s use of the substance, rather than
for treatment, does not qualify for
FMLA leave.

(b) Treatment for substance abuse
does not prevent an employer from
taking employment action against an
employee. The employer may not take
action against the employee because
the employee has exercised his or her
right to take FMLA leave for treat-
ment. However, if the employer has an
established policy, applied in a non-dis-
criminatory manner that has been
communicated to all employees, that
provides under certain circumstances
an employee may be terminated for
substance abuse, pursuant to that pol-
icy the employee may be terminated
whether or not the employee is pres-
ently taking FMLA leave. An employee
may also take FMLA leave to care for
a covered family member who is receiv-
ing treatment for substance abuse. The
employer may not take action against
an employee who is providing care for
a covered family member receiving
treatment for substance abuse.

§825.120 Leave for pregnancy or birth.

(a) General rules. Eligible employees
are entitled to FMLA leave for preg-
nancy or birth of a child as follows:

(1) Both the mother and father are
entitled to FMLA leave for the birth of
their child.

(2) Both the mother and father are
entitled to FMLA leave to be with the
healthy newborn child (i.e., bonding
time) during the 12-month period be-

§825.120

ginning on the date of birth. An em-
ployee’s entitlement to FMLA leave
for a birth expires at the end of the 12-
month period beginning on the date of
the birth. If state law allows, or the
employer permits, bonding leave to be
taken beyond this period, such leave
will not qualify as FMLA leave. See
§825.701 regarding non-FMLA leave
which may be available under applica-
ble State laws. Under this section, both
the mother and father are entitled to
FMLA leave even if the newborn does
not have a serious health condition.

(3) A husband and wife who are eligi-
ble for FMLA leave and are employed
by the same covered employer may be
limited to a combined total of 12 weeks
of leave during any 12-month period if
the leave is taken for birth of the em-
ployee’s son or daughter or to care for
the child after birth, for placement of a
son or daughter with the employee for
adoption or foster care or to care for
the child after placement, or to care
for the employee’s parent with a seri-
ous health condition. This limitation
on the total weeks of leave applies to
leave taken for the reasons specified as
long as a husband and wife are em-
ployed by the ‘‘same employer.” It
would apply, for example, even though
the spouses are employed at two dif-
ferent worksites of an employer lo-
cated more than 75 miles from each
other, or by two different operating di-
visions of the same company. On the
other hand, if one spouse is ineligible
for FMLA leave, the other spouse
would be entitled to a full 12 weeks of
FMLA leave. Where the husband and
wife both use a portion of the total 12-
week FMLA leave entitlement for ei-
ther the birth of a child, for placement
for adoption or foster care, or to care
for a parent, the husband and wife
would each be entitled to the difference
between the amount he or she has
taken individually and 12 weeks for
FMLA leave for other purposes. For ex-
ample, if each spouse took 6 weeks of
leave to care for a healthy, newborn
child, each could use an additional 6
weeks due to his or her own serious
health condition or to care for a child
with a serious health condition. Note,
too, that many State pregnancy dis-
ability laws specify a period of dis-
ability either before or after the birth
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of a child; such periods would also be
considered FMLA leave for a serious
health condition of the mother, and
would not be subject to the combined
limit.

(4) The mother is entitled to FMLA
leave for incapacity due to pregnancy,
for prenatal care, or for her own seri-
ous health condition following the
birth of the child. Circumstances may
require that FMLA leave begin before
the actual date of birth of a child. An
expectant mother may take FMLA
leave before the birth of the child for
prenatal care or if her condition makes
her unable to work. The mother is enti-
tled to leave for incapacity due to preg-
nancy even though she does not receive
treatment from a health care provider
during the absence, and even if the ab-
sence does not last for more than three
consecutive calendar days. For exam-
ple, a pregnant employee may be un-
able to report to work because of se-
vere morning sickness.

(5) The husband is entitled to FMLA
leave if needed to care for his pregnant
spouse who is incapacitated or if need-
ed to care for her during her prenatal
care, or if needed to care for the spouse
following the birth of a child if the
spouse has a serious health condition.
See §825.124.

(6) Both the mother and father are
entitled to FMLA leave if needed to
care for a child with a serious health
condition if the requirements of
§§825.113 through 825.115 and 825.122(c)
are met. Thus, a husband and wife may
each take 12 weeks of FMLA leave if
needed to care for their newborn child
with a serious health condition, even if
both are employed by the same em-
ployer, provided they have not ex-
hausted their entitlements during the
applicable 12-month FMLA leave pe-
riod.

(b) Intermittent and reduced schedule
leave. An eligible employee may use
intermittent or reduced schedule leave
after the birth to be with a healthy
newborn child only if the employer
agrees. For example, an employer and
employee may agree to a part-time
work schedule after the birth. If the
employer agrees to permit intermit-
tent or reduced schedule leave for the
birth of a child, the employer may re-
quire the employee to transfer tempo-
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rarily, during the period the intermit-
tent or reduced leave schedule is re-
quired, to an available alternative po-
sition for which the employee is quali-
fied and which better accommodates
recurring periods of leave than does the
employee’s regular position. Transfer
to an alternative position may require
compliance with any applicable collec-
tive bargaining agreement, federal law
(such as the Americans with Disabil-
ities Act), and State law. Transfer to
an alternative position may include al-
tering an existing job to better accom-
modate the employee’s need for inter-
mittent or reduced leave. The employ-
er’s agreement is not required for
intermittent leave required by the seri-
ous health condition of the mother or
newborn child. See §§825.202 through
825.205 for general rules governing the
use of intermittent and reduced sched-
ule leave. See §825.121 for rules gov-
erning leave for adoption or foster
care. See §825.601 for special rules appli-
cable to instructional employees of
schools.

§825.121 Leave for adoption or foster
care.

(a) General rules. Eligible employees
are entitled to FMLA leave for place-
ment with the employee of a son or
daughter for adoption or foster care as
follows:

(1) Employees may take FMLA leave
before the actual placement or adop-
tion of a child if an absence from work
is required for the placement for adop-
tion or foster care to proceed. For ex-
ample, the employee may be required
to attend counseling sessions, appear
in court, consult with his or her attor-
ney or the doctor(s) representing the
birth parent, submit to a physical ex-
amination, or travel to another coun-
try to complete an adoption. The
source of an adopted child (e.g., wheth-
er from a licensed placement agency or
otherwise) is not a factor in deter-
mining eligibility for leave for this
purpose.

(2) An employee’s entitlement to
leave for adoption or foster care ex-
pires at the end of the 12-month period
beginning on the date of the place-
ment. If state law allows, or the em-
ployer permits, leave for adoption or
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foster care to be taken beyond this pe-
riod, such leave will not qualify as
FMLA leave. See §825.701 regarding
non-FMLA leave which may be avail-
able under applicable State laws. Under
this section, the employee is entitled
to FMLA leave even if the adopted or
foster child does not have a serious
health condition.

(3) A husband and wife who are eligi-
ble for FMLA leave and are employed
by the same covered employer may be
limited to a combined total of 12 weeks
of leave during any 12-month period if
the leave is taken for the placement of
the employee’s son or daughter or to
care for the child after placement, for
the birth of the employee’s son or
daughter or to care for the child after
birth, or to care for the employee’s par-
ent with a serious health condition.
This limitation on the total weeks of
leave applies to leave taken for the
reasons specified as long as a husband
and wife are employed by the ‘‘same
employer.” It would apply, for exam-
ple, even though the spouses are em-
ployed at two different worksites of an
employer located more than 75 miles
from each other, or by two different op-
erating divisions of the same company.
On the other hand, if one spouse is in-
eligible for FMLA leave, the other
spouse would be entitled to a full 12
weeks of FMLA leave. Where the hus-
band and wife both use a portion of the
total 12-week FMLA leave entitlement
for either the birth of a child, for place-
ment for adoption or foster care, or to
care for a parent, the husband and wife
would each be entitled to the difference
between the amount he or she has
taken individually and 12 weeks for
FMLA leave for other purposes. For ex-
ample, if each spouse took 6 weeks of
leave to care for a healthy, newly
placed child, each could use an addi-
tional 6 weeks due to his or her own se-
rious health condition or to care for a
child with a serious health condition.

(4) An eligible employee is entitled to
FMLA leave in order to care for an
adopted or foster child with a serious
health condition if the requirements of
§§825.113 through 825.115 and 825.122(c)
are met. Thus, a husband and wife may
each take 12 weeks of FMLA leave if
needed to care for an adopted or foster
child with a serious health condition,

§825.122

even if both are employed by the same
employer, provided they have not ex-
hausted their entitlements during the
applicable 12-month FMLA leave pe-
riod.

(b) Use of intermittent and reduced
schedule leave. An eligible employee
may use intermittent or reduced sched-
ule leave after the placement of a
healthy child for adoption or foster
care only if the employer agrees. Thus,
for example, the employer and em-
ployee may agree to a part-time work
schedule after the placement for bond-
ing purposes. If the employer agrees to
permit intermittent or reduced sched-
ule leave for the placement for adop-
tion or foster care, the employer may
require the employee to transfer tem-
porarily, during the period the inter-
mittent or reduced leave schedule is re-
quired, to an available alternative po-
sition for which the employee is quali-
fied and which better accommodates
recurring periods of leave than does the
employee’s regular position. Transfer
to an alternative position may require
compliance with any applicable collec-
tive bargaining agreement, federal law
(such as the Americans with Disabil-
ities Act), and State law. Transfer to
an alternative position may include al-
tering an existing job to better accom-
modate the employee’s need for inter-
mittent or reduced leave. The employ-
er’s agreement is not required for
intermittent leave required by the seri-
ous health condition of the adopted or
foster child. See §§825.202 through
825.205 for general rules governing the
use of intermittent and reduced sched-
ule leave. See §825.120 for general rules
governing leave for pregnancy and
birth of a child. See §825.601 for special
rules applicable to instructional em-
ployees of schools.

§825.122 Definitions of spouse, parent,
son or daughter, next of kin of a
covered servicemember, adoption,
foster care, son or daughter on ac-
tive duty or call to active duty sta-
tus, son or daughter of a covered
servicemember, and parent of a
covered servicemember.

(a) Spouse. Spouse means a husband
or wife as defined or recognized under
State law for purposes of marriage in
the State where the employee resides,
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including common law marriage in
States where it is recognized.

(b) Parent. Parent means a biological,
adoptive, step or foster father or moth-
er, or any other individual who stood
in loco parentis to the employee when
the employee was a son or daughter as
defined in paragraph (c) of this section.
This term does not include parents ‘‘in
law.”

(c) Son or daughter. For purposes of
FMLA leave taken for birth or adop-
tion, or to care for a family member
with a serious health condition, son or
daughter means a biological, adopted,
or foster child, a stepchild, a legal
ward, or a child of a person standing in
loco parentis, who is either under age
18, or age 18 or older and ‘‘incapable of
self-care because of a mental or phys-
ical disability’’ at the time that FMLA
leave is to commence.

(1) ‘““Incapable of self-care’” means
that the individual requires active as-
sistance or supervision to provide daily
self-care in three or more of the ‘‘ac-
tivities of daily living”’ (ADLs) or ‘‘in-
strumental activities of daily living”’
(IADLs). Activities of daily living in-
clude adaptive activities such as caring
appropriately for one’s grooming and
hygiene, bathing, dressing and eating.
Instrumental activities of daily living
include cooking, cleaning, shopping,
taking public transportation, paying
bills, maintaining a residence, using
telephones and directories, using a post
office, etc.

(2) “Physical or mental disability”’
means a physical or mental impair-
ment that substantially limits one or
more of the major life activities of an
individual. Regulations at 29 CFR
1630.2(h), (i), and (j), issued by the
Equal Employment Opportunity Com-
mission under the Americans with Dis-
abilities Act (ADA), 42 U.S.C. 12101 et
seq., define these terms.

(3) Persons who are ‘“in loco
parentis’” include those with day-to-
day responsibilities to care for and fi-
nancially support a child, or, in the
case of an employee, who had such re-
sponsibility for the employee when the
employee was a child. A biological or
legal relationship is not necessary.

(d) Next of kin of a covered servicemem-
ber. “Next of kin of a covered service-
member’”’ means the nearest blood rel-

29 CFR Ch. V (7-1-11 Edition)

ative other than the covered
servicemember’s spouse, parent, son, or
daughter, in the following order of pri-
ority: Blood relatives who have been
granted legal custody of the covered
servicemember by court decree or stat-
utory provisions, brothers and sisters,
grandparents, aunts and uncles, and
first cousins, unless the covered serv-
icemember has specifically designated
in writing another blood relative as his
or her nearest blood relative for pur-
poses of military caregiver leave under
the FMLA. When no such designation
is made, and there are multiple family
members with the same level of rela-
tionship to the covered servicemember,
all such family members shall be con-
sidered the covered servicemember’s
next of kin and may take FMLA leave
to provide care to the covered service-
member, either consecutively or simul-
taneously. When such designation has
been made, the designated individual
shall be deemed to be the covered
servicemember’s only next of kin. See
§825.127(b)(3).

(e) Adoption. ‘‘Adoption’ means le-
gally and permanently assuming the
responsibility of raising a child as
one’s own. The source of an adopted
child (e.g., whether from a licensed
placement agency or otherwise) is not
a factor in determining eligibility for
FMLA leave. See §825.121 for rules gov-
erning leave for adoption.

(f) Foster care. Foster care is 24-hour
care for children in substitution for,
and away from, their parents or guard-
ian. Such placement is made by or with
the agreement of the State as a result
of a voluntary agreement between the
parent or guardian that the child be re-
moved from the home, or pursuant to a
judicial determination of the necessity
for foster care, and involves agreement
between the State and foster family
that the foster family will take care of
the child. Although foster care may be
with relatives of the child, State action
is involved in the removal of the child
from parental custody. See §825.121 for
rules governing leave for foster care.

(g) Son or daughter on active duty or
call to active duty status. ‘‘Son or daugh-
ter on active duty or call to active
duty status’” means the employee’s bio-
logical, adopted, or foster child, step-
child, legal ward, or a child for whom
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the employee stood in loco parentis,
who is on active duty or call to active
duty status, and who is of any age. See
§825.126(b)(1).

(h) Son or daughter of a covered serv-
icemember. ‘“‘Son or daughter of a cov-
ered servicemember”’ means the
servicemember’s biological, adopted, or
foster child, stepchild, legal ward, or a
child for whom the servicemember
stood in loco parentis, and who is of
any age. See §825.127(b)(1).

(i) Parent of a covered servicemember.
“Parent of a covered servicemember”’
means a covered servicemember’s bio-
logical, adoptive, step or foster father
or mother, or any other individual who
stood in loco parentis to the covered
servicemember. This term does not in-
clude parents “in law.” See
§825.127(b)(2).

(j) Documenting relationships. For pur-
poses of confirmation of family rela-
tionship, the employer may require the
employee giving notice of the need for
leave to provide reasonable documenta-
tion or statement of family relation-
ship. This documentation may take the
form of a simple statement from the
employee, or a child’s birth certificate,
a court document, etc. The employer is
entitled to examine documentation
such as a birth certificate, etc., but the
employee is entitled to the return of
the official document submitted for
this purpose.

§825.123 Unable to perform the func-
tions of the position.

(a) Definition. An employee is ‘‘unable
to perform the functions of the posi-
tion”” where the health care provider
finds that the employee is unable to
work at all or is unable to perform any
one of the essential functions of the
employee’s position within the mean-
ing of the Americans with Disabilities
Act (ADA), as amended, 42 U.S.C. 12101
et seq., and the regulations at 29 CFR
1630.2(n). An employee who must be ab-
sent from work to receive medical
treatment for a serious health condi-
tion is considered to be unable to per-
form the essential functions of the po-
sition during the absence for treat-
ment.

(b) Statement of functions. An em-
ployer has the option, in requiring cer-
tification from a health care provider,
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to provide a statement of the essential
functions of the employee’s position for
the health care provider to review. A
sufficient medical certification must
specify what functions of the employ-
ee’s position the employee is unable to
perform so that the employer can then
determine whether the employee is un-
able to perform one or more essential
functions of the employee’s position.
For purposes of FMLA, the essential
functions of the employee’s position
are to be determined with reference to
the position the employee held at the
time notice is given or leave com-

menced, whichever 1is earlier. See
§825.306.
§825.124 Needed to care for a family

member or covered servicemember.

(a) The medical certification provi-
sion that an employee is ‘‘needed to
care for” a family member or covered
servicemember encompasses both phys-
ical and psychological care. It includes
situations where, for example, because
of a serious health condition, the fam-
ily member is unable to care for his or
her own basic medical, hygienic, or nu-
tritional needs or safety, or is unable
to transport himself or herself to the
doctor. The term also includes pro-
viding psychological comfort and reas-
surance which would be beneficial to a
child, spouse or parent with a serious
health condition who is receiving inpa-
tient or home care.

(b) The term also includes situations
where the employee may be needed to
substitute for others who normally
care for the family member or covered
servicemember, or to make arrange-
ments for changes in care, such as
transfer to a nursing home. The em-
ployee need not be the only individual
or family member available to care for
the family member or covered service-
member.

(c) An employee’s intermittent leave
or a reduced leave schedule necessary
to care for a family member or covered
servicemember includes not only a sit-
uation where the condition of the fam-
ily member or covered servicemember
itself is intermittent, but also where
the employee is only needed intermit-
tently—such as where other care is
normally available, or care responsibil-
ities are shared with another member
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of the family or a third party. See
§§825.202 through 825.205 for rules gov-
erning the use of intermittent or re-
duced schedule leave.

§825.125 Definition of health care pro-
vider.

(a) The Act defines ‘‘health care pro-
vider’ as:

(1) A doctor of medicine or osteop-
athy who is authorized to practice
medicine or surgery (as appropriate) by
the State in which the doctor prac-
tices; or

(2) Any other person determined by
the Secretary to be capable of pro-
viding health care services.

(b) Others ‘‘capable of providing
health care services’ include only:

(1) Podiatrists, dentists, clinical psy-
chologists, optometrists, and chiro-
practors (limited to treatment con-
sisting of manual manipulation of the
spine to correct a subluxation as dem-
onstrated by X-ray to exist) authorized
to practice in the State and performing
within the scope of their practice as de-
fined under State law;

(2) Nurse practitioners, nurse-mid-
wives, clinical social workers and phy-
sician assistants who are authorized to
practice under State law and who are
performing within the scope of their
practice as defined under State law;

(3) Christian Science Practitioners
listed with the First Church of Christ,
Scientist in Boston, Massachusetts.
Where an employee or family member
is receiving treatment from a Christian
Science practitioner, an employee may
not object to any requirement from an
employer that the employee or family
member submit to examination
(though not treatment) to obtain a sec-
ond or third certification from a health
care provider other than a Christian
Science practitioner except as other-
wise provided under applicable State or
local law or collective bargaining
agreement;

(4) Any health care provider from
whom an employer or the employer’s
group health plan’s benefits manager
will accept certification of the exist-
ence of a serious health condition to
substantiate a claim for benefits; and

(5) A health care provider listed
above who practices in a country other
than the United States, who is author-
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ized to practice in accordance with the
law of that country, and who is per-
forming within the scope of his or her
practice as defined under such law.

(c) The phrase ‘‘authorized to prac-
tice in the State’ as used in this sec-
tion means that the provider must be
authorized to diagnose and treat phys-
ical or mental health conditions.

§825.126 Leave because of a qualifying
exigency.

(a) Eligible employees may take
FMLA leave while the employee’s
spouse, son, daughter, or parent (the
“‘covered military member’’) is on ac-
tive duty or call to active duty status
as defined in §825.126(b)(2) for one or
more of the following qualifying ex-
igencies:

(1) Short-notice deployment. (i) To ad-
dress any issue that arises from the
fact that a covered military member is
notified of an impending call or order
to active duty in support of a contin-
gency operation seven or less calendar
days prior to the date of deployment;

(ii) Leave taken for this purpose can
be used for a period of seven calendar
days beginning on the date a covered
military member is notified of an im-
pending call or order to active duty in
support of a contingency operation;

(2) Military events and related activi-
ties. (i) To attend any official cere-
mony, program, or event sponsored by
the military that is related to the ac-
tive duty or call to active duty status
of a covered military member; and

(ii) To attend family support or as-
sistance programs and informational
briefings sponsored or promoted by the
military, military service organiza-
tions, or the American Red Cross that
are related to the active duty or call to
active duty status of a covered mili-
tary member;

(3) Childcare and school activities.(i) To
arrange for alternative childcare when
the active duty or call to active duty
status of a covered military member
necessitates a change in the existing
childcare arrangement for a biological,
adopted, or foster child, a stepchild, or
a legal ward of a covered military
member, or a child for whom a covered
military member stands in loco
parentis, who is either under age 18, or
age 18 or older and incapable of self-
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care because of a mental or physical
disability at the time that FMLA leave
is to commence;

(ii) To provide childcare on an ur-
gent, immediate need basis (but not on
a routine, regular, or everyday basis)
when the need to provide such care
arises from the active duty or call to
active duty status of a covered mili-
tary member for a biological, adopted,
or foster child, a stepchild, or a legal
ward of a covered military member, or
a child for whom a covered military
member stands in loco parentis, who is
either under age 18, or age 18 or older
and incapable of self-care because of a
mental or physical disability at the
time that FMLA leave is to commence;

(iii) To enroll in or transfer to a new
school or day care facility a biological,
adopted, or foster child, a stepchild, or
a legal ward of the covered military
member, or a child for whom the cov-
ered military member stands in loco
parentis, who is either under age 18, or
age 18 or older and incapable of self-
care because of a mental or physical
disability at the time that FMLA leave
is to commence, when enrollment or
transfer is necessitated by the active
duty or call to active duty status of a
covered military member; and

(iv) To attend meetings with staff at
a school or a daycare facility, such as
meetings with school officials regard-
ing disciplinary measures, parent-
teacher conferences, or meetings with
school counselors, for a biological,
adopted, or foster child, a stepchild, or
a legal ward of the covered military
member, or a child for whom the cov-
ered military member stands in loco
parentis, who is either under age 18, or
age 18 or older and incapable of self-
care because of a mental or physical
disability at the time that FMLA leave
is to commence, when such meetings
are necessary due to circumstances
arising from the active duty or call to
active duty status of a covered mili-
tary member;

(4) Financial and legal arrangements.
(i) To make or update financial or legal
arrangements to address the covered
military member’s absence while on
active duty or call to active duty sta-
tus, such as preparing and executing fi-
nancial and healthcare powers of attor-
ney, transferring bank account signa-
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ture authority, enrolling in the De-
fense Enrollment Eligibility Reporting
System (DEERS), obtaining military
identification cards, or preparing or
updating a will or living trust; and

(ii) To act as the covered military
member’s representative before a fed-
eral, state, or local agency for purposes
of obtaining, arranging, or appealing
military service benefits while the cov-
ered military member is on active duty
or call to active duty status, and for a
period of 90 days following the termi-
nation of the covered military mem-
ber’s active duty status;

(6) Counseling. To attend counseling
provided by someone other than a
health care provider for oneself, for the
covered military member, or for the bi-
ological, adopted, or foster child, a
stepchild, or a legal ward of the cov-
ered military member, or a child for
whom the covered military member
stands in loco parentis, who is either
under age 18, or age 18 or older and in-
capable of self-care because of a mental
or physical disability at the time that
FMLA leave is to commence, provided
that the need for counseling arises
from the active duty or call to active
duty status of a covered military mem-
ber;

(6) Rest and recuperation. (i) To spend
time with a covered military member
who is on short-term, temporary, rest
and recuperation leave during the pe-
riod of deployment;

(ii) Eligible employees may take up
to five days of leave for each instance
of rest and recuperation;

(T) Post-deployment activities. (i) To at-
tend arrival ceremonies, reintegration
briefings and events, and any other of-
ficial ceremony or program sponsored
by the military for a period of 90 days
following the termination of the cov-
ered military member’s active duty
status; and

(ii) To address issues that arise from
the death of a covered military mem-
ber while on active duty status, such as
meeting and recovering the body of the
covered military member and making
funeral arrangements;

(8) Additional activities. To address
other events which arise out of the cov-
ered military member’s active duty or
call to active duty status provided that
the employer and employee agree that
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such leave shall qualify as an exigency,
and agree to both the timing and dura-
tion of such leave.

(b) A ‘“‘covered military member”
means the employee’s spouse, son,
daughter, or parent on active duty or
call to active duty status.

(1) A “‘son or daughter on active duty
or call to active duty status’” means
the employee’s biological, adopted, or
foster child, stepchild, legal ward, or a
child for whom the employee stood in
loco parentis, who is on active duty or
call to active duty status, and who is of
any age.

(2) “Active duty or call to active
duty status” means duty under a call
or order to active duty (or notification
of an impending call or order to active
duty) in support of a contingency oper-
ation pursuant to: Section 688 of Title
10 of the United States Code, which au-
thorizes ordering to active duty retired
members of the Regular Armed Forces
and members of the retired Reserve
who retired after completing at least 20
years of active service; Section 12301(a)
of Title 10 of the United States Code,
which authorizes ordering all reserve
component members to active duty in
the case of war or national emergency;
Section 12302 of Title 10 of the United
States Code, which authorizes ordering
any unit or unassigned member of the
Ready Reserve to active duty; Section
12304 of Title 10 of the United States
Code, which authorizes ordering any
unit or unassigned member of the Se-
lected Reserve and certain members of
the Individual Ready Reserve to active
duty; Section 12305 of Title 10 of the
United States Code, which authorizes
the suspension of promotion, retire-
ment or separation rules for certain
Reserve components; Section 12406 of
Title 10 of the United States Code,
which authorizes calling the National
Guard into federal service in certain
circumstances; chapter 15 of Title 10 of
the United States Code, which author-
izes calling the National Guard and
state military into federal service in
the case of insurrections and national
emergencies; or any other provision of
law during a war or during a national
emergency declared by the President or
Congress so long as it is in support of
a contingency operation.
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(i) Employees are eligible to take
FMLA leave because of a qualifying ex-
igency when the covered military
member is on active duty or call to ac-
tive duty status in support of a contin-
gency operation pursuant to one of the
provisions of law identified in para-
graph (b)(2) of this section as either a
member of the reserve components
(Army National Guard of the United
States, Army Reserve, Navy Reserve,
Marine Corps Reserve, Air National
Guard of the United States, Air Force
Reserve and Coast Guard Reserve), or a
retired member of the Regular Armed
Forces or Reserve. An employee whose
family member is on active duty or
call to active duty status in support of
a contingency operation as a member
of the Regular Armed Forces is not eli-
gible to take leave because of a quali-
fying exigency.

(ii) A call to active duty for purposes
of leave taken because of a qualifying
exigency refers to a Federal call to ac-
tive duty. State calls to active duty
are not covered unless under order of
the President of the United States pur-
suant to one of the provisions of law
identified in paragraph (b)(2) of this
section in support of a contingency op-
eration.

(3) The active duty orders of a cov-
ered military member will generally
specify if the servicemember is serving
in support of a contingency operation
by citation to the relevant section of
Title 10 of the United States Code and/
or by reference to the specific name of
the contingency operation. A military
operation qualifies as a contingency
operation if it:

(i) is designated by the Secretary of
Defense as an operation in which mem-
bers of the armed forces are or may be-
come involved in military actions, op-
erations, or hostilities against an
enemy of the United States or against
an opposing military force; or

(ii) results in the call or order to, or
retention on, active duty of members
of the uniformed services under section
688, 12301(a), 12302, 12304, 12305, or 12406
of Title 10 of the United States Code,
chapter 15 of Title 10 of the United
States Code, or any other provision of
law during a war or during a national
emergency declared by the President or
Congress. 10 U.S.C. 101(a)(13).
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§825.127 Leave to care for a covered
servicemember with a serious in-
jury or illness.

(a) Eligible employees are entitled to
FMLA leave to care for a current mem-
ber of the Armed Forces, including a
member of the National Guard or Re-
serves, or a member of the Armed
Forces, the National Guard or Reserves
who is on the temporary disability re-
tired list, who has a serious injury or
illness incurred in the line of duty on
active duty for which he or she is un-
dergoing medical treatment, recuper-
ation, or therapy; or otherwise in out-
patient status; or otherwise on the
temporary disability retired list. Eligi-
ble employees may not take leave
under this provision to care for former
members of the Armed Forces, former
members of the National Guard and
Reserves, and members on the perma-
nent disability retired list.

(1) A ‘‘serious injury or illness”
means an injury or illness incurred by
a covered servicemember in the line of
duty on active duty that may render
the servicemember medically unfit to
perform the duties of his or her office,
grade, rank or rating.

(2) “Outpatient status,” with respect
to a covered servicemember, means the
status of a member of the Armed
Forces assigned to either a military
medical treatment facility as an out-
patient; or a unit established for the
purpose of providing command and con-
trol of members of the Armed Forces
receiving medical care as outpatients.

(b) In order to care for a covered
servicemember, an eligible employee
must be the spouse, son, daughter, or
parent, or next of kin of a covered serv-
icemember.

(1) A ‘“‘son or daughter of a covered
servicemember’’ means the covered
servicemember’s biological, adopted, or
foster child, stepchild, legal ward, or a
child for whom the covered service-
member stood in loco parentis, and
who is of any age.

(2) A ‘“‘parent of a covered service-
member”’ means a covered
servicemember’s biological, adoptive,
step or foster father or mother, or any
other individual who stood in loco
parentis to the covered servicemember.
This term does not include parents ‘‘in
law.”
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(3) The ‘‘next of kin of a covered serv-
icemember’’ is the nearest blood rel-
ative, other than the covered
servicemember’s spouse, parent, son, or
daughter, in the following order of pri-
ority: blood relatives who have been
granted legal custody of the service-
member by court decree or statutory
provisions, brothers and sisters, grand-
parents, aunts and uncles, and first
cousins, unless the covered service-
member has specifically designated in
writing another blood relative as his or
her nearest blood relative for purposes
of military caregiver leave under the
FMLA. When no such designation is
made, and there are multiple family
members with the same level of rela-
tionship to the covered servicemember,
all such family members shall be con-
sidered the covered servicemember’s
next of kin and may take FMLA leave
to provide care to the covered service-
member, either consecutively or simul-
taneously. When such designation has
been made, the designated individual
shall be deemed to be the covered
servicemember’s only next of kin. For
example, if a covered servicemember
has three siblings and has not des-
ignated a blood relative to provide
care, all three siblings would be consid-
ered the covered servicemember’s next
of kin. Alternatively, where a covered
servicemember has a sibling(s) and des-
ignates a cousin as his or her next of
kin for FMLA purposes, then only the
designated cousin is eligible as the cov-
ered servicemember’s next of kin. An
employer is permitted to require an
employee to provide confirmation of
covered family relationship to the cov-
ered servicemember pursuant to
§825.122(j).

(c) An eligible employee is entitled to
26 workweeks of leave to care for a cov-
ered servicemember with a serious in-
jury or illness during a ‘‘single 12-
month period.”

(1) The ‘‘single 12-month period’ de-
scribed in paragraph (c) of this section
begins on the first day the eligible em-
ployee takes FMLA leave to care for a
covered servicemember and ends 12
months after that date, regardless of
the method used by the employer to de-
termine the employee’s 12 workweeks
of leave entitlement for other FMLA-
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qualifying reasons. If an eligible em-
ployee does not take all of his or her 26
workweeks of leave entitlement to care
for a covered servicemember during
this ‘“‘single 12-month period,” the re-
maining part of his or her 26 work-
weeks of leave entitlement to care for
the covered servicemember is forfeited.

(2) The leave entitlement described
in paragraph (c) of this section is to be
applied on a per-covered-servicemem-
ber, per-injury basis such that an eligi-
ble employee may be entitled to take
more than one period of 26 workweeks
of leave if the leave is to care for dif-
ferent covered servicemembers or to
care for the same servicemember with
a subsequent serious injury or illness,
except that no more than 26 workweeks
of leave may be taken within any ‘‘sin-
gle 12-month period.” An eligible em-
ployee may take more than one period
of 26 workweeks of leave to care for a
covered servicemember with more than
one serious injury or illness only when
the serious injury or illness is a subse-
quent serious injury or illness. When
an eligible employee takes leave to
care for more than one covered service-
member or for a subsequent serious in-
jury or illness of the same covered
servicemember, and the ‘‘single 12-
month periods’ corresponding to the
different military caregiver leave enti-
tlements overlap, the employee is lim-
ited to taking no more than 26 work-
weeks of leave in each ‘‘single 12-
month period.”

(3) An eligible employee is entitled to
a combined total of 26 workweeks of
leave for any FMLA-qualifying reason
during the ‘‘single 12-month period”
described in paragraph (c) of this sec-
tion, provided that the employee is en-
titled to no more than 12 weeks of
leave for one or more of the following:
because of the birth of a son or daugh-
ter of the employee and in order to
care for such son or daughter; because
of the placement of a son or daughter
with the employee for adoption or fos-
ter care; in order to care for the
spouse, son, daughter, or parent with a
serious health condition; because of the
employee’s own serious health condi-
tion; or because of a qualifying exi-
gency. Thus, for example, an eligible
employee may, during the ‘‘single 12-
month period,” take 16 weeks of FMLA
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leave to care for a covered servicemem-
ber and 10 weeks of FMLA leave to care
for a newborn child. However, the em-
ployee may not take more than 12
weeks of FMLA leave to care for the
newborn child during the ‘‘single 12-
month period,” even if the employee
takes fewer than 14 weeks of FMLA
leave to care for a covered servicemem-
ber.

(4) In all circumstances, including for
leave taken to care for a covered serv-
icemember, the employer is responsible
for designating leave, paid or unpaid,
as FMLA-qualifying, and for giving no-
tice of the designation to the employee
as provided in §825.300. In the case of
leave that qualifies as both leave to
care for a covered servicemember and
leave to care for a family member with
a serious health condition during the
‘“‘single 12-month period’ described in
paragraph (c) of this section, the em-
ployer must designate such leave as
leave to care for a covered servicemem-
ber in the first instance. Leave that
qualifies as both leave to care for a
covered servicemember and leave
taken to care for a family member with
a serious health condition during the
‘‘single 12-month period’’ described in
paragraph (c) of this section must not
be designated and counted as both
leave to care for a covered servicemem-
ber and leave to care for a family mem-
ber with a serious health condition. As
is the case with leave taken for other
qualifying reasons, employers may
retroactively designate leave as leave
to care for a covered servicemember
pursuant to §825.301(d).

(d) A husband and wife who are eligi-
ble for FMLA leave and are employed
by the same covered employer may be
limited to a combined total of 26 work-
weeks of leave during the ‘‘single 12-
month period” described in paragraph
(c) of this section if the leave is taken
for birth of the employee’s son or
daughter or to care for the child after
birth, for placement of a son or daugh-
ter with the employee for adoption or
foster care, or to care for the child
after placement, to care for the em-
ployee’s parent with a serious health
condition, or to care for a covered serv-
icemember with a serious injury or ill-
ness. This limitation on the total
weeks of leave applies to leave taken
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for the reasons specified as long as a
husband and wife are employed by the
‘“‘same employer.” It would apply, for
example, even though the spouses are
employed at two different worksites of
an employer located more than 75
miles from each other, or by two dif-
ferent operating divisions of the same
company. On the other hand, if one
spouse is ineligible for FMLA leave,
the other spouse would be entitled to a
full 26 workweeks of FMLA leave.

Subpart B—Employee Leave Enti-
flements Under the Family
and Medical Leave Act

§825.200 Amount of leave.

(a) Except in the case of leave to care
for a covered servicemember with a se-
rious injury or illness, an eligible em-
ployee’s FMLA leave entitlement is
limited to a total of 12 workweeks of
leave during any 12-month period for
any one, or more, of the following rea-
sons:

(1) The birth of the employee’s son or
daughter, and to care for the newborn
child;

(2) The placement with the employee
of a son or daughter for adoption or
foster care, and to care for the newly
placed child;

(3) To care for the employee’s spouse,
son, daughter, or parent with a serious
health condition;

(4) Because of a serious health condi-
tion that makes the employee unable
to perform one or more of the essential
functions of his or her job; and,

(5) Because of any qualifying exi-
gency arising out of the fact that the
employee’s spouse, son, daughter, or
parent is a covered military member
on active duty (or has been notified of
an impending call or order to active
duty) in support of a contingency oper-
ation.

(b) An employer is permitted to
choose any one of the following meth-
ods for determining the ‘‘12-month pe-
riod”” in which the 12 weeks of leave en-
titlement described in paragraph (a) of
this section occurs:

(1) The calendar year;

(2) Any fixed 12-month ‘‘leave year,”
such as a fiscal year, a year required by
State law, or a year starting on an em-
ployee’s ‘‘anniversary’’ date;
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(3) The 12-month period measured
forward from the date any employee’s
first FMLA leave under paragraph (a)
begins; or,

(4) A ‘“‘rolling” 12-month period meas-
ured backward from the date an em-
ployee uses any FMLA leave as de-
scribed in paragraph (a).

(¢c) Under methods in paragraphs
(b)(1) and (b)(2) of this section an em-
ployee would be entitled to up to 12
weeks of FMLA leave at any time in
the fixed 12-month period selected. An
employee could, therefore, take 12
weeks of leave at the end of the year
and 12 weeks at the beginning of the
following year. Under the method in
paragraph (b)(3) of this section, an em-
ployee would be entitled to 12 weeks of
leave during the year beginning on the
first date FMLA leave is taken; the
next 12-month period would begin the
first time FMLA leave is taken after
completion of any previous 12-month
period. Under the method in paragraph
(b)(4) of this section, the ‘‘rolling” 12-
month period, each time an employee
takes FMLA leave the remaining leave
entitlement would be any balance of
the 12 weeks which has not been used
during the immediately preceding 12
months. For example, if an employee
has taken eight weeks of leave during
the past 12 months, an additional four
weeks of leave could be taken. If an
employee used four weeks beginning
February 1, 2008, four weeks beginning
June 1, 2008, and four weeks beginning
December 1, 2008, the employee would
not be entitled to any additional leave
until February 1, 2009. However, begin-
ning on February 1, 2009, the employee
would again be eligible to take FMLA
leave, recouping the right to take the
leave in the same manner and amounts
in which it was used in the previous
year. Thus, the employee would recoup
(and be entitled to use) one additional
day of FMLA leave each day for four
weeks, commencing February 1, 2009.
The employee would also begin to re-
coup additional days beginning on June
1, 2009, and additional days beginning
on December 1, 2009. Accordingly, em-
ployers using the rolling 12-month pe-
riod may need to calculate whether the
employee is entitled to take FMLA
leave each time that leave is requested,
and employees taking FMLA leave on
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