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it is voluntary, conscious, and inten-
tional. No motive to avoid the restric-
tions of the law or the incurrence of
any tax is necessary to make the par-
ticipation willful. However, participa-
tion by a foundation manager is not
willful if he does not know that the
transaction in which he is partici-
pating is an act of self-dealing.

(5) Due to reasonable cause. A founda-
tion manager’s participation is due to
reasonable cause if he has exercised his
responsibility on behalf of the founda-
tion with ordinary business care and
prudence.

(6) Advice of counsel. If a person, after
full disclosure of the factual situation
to legal counsel (including house coun-
sel), relies on the advice of such coun-
sel expressed in a reasoned written
legal opinion that an act is not an act
of self-dealing under section 4941, al-
though such act is subsequently held to
be an act of self-dealing, the person’s
participation in such act will ordi-
narily not be considered ‘‘knowing”’ or
“willful” and will ordinarily be consid-
ered ‘‘due to reasonable cause’ within
the meaning of section 4941(a)(2). For
purposes of this subparagraph, a writ-
ten legal opinion will be considered
“reasoned’ even if it reaches a conclu-
sion which is subsequently determined
to be incorrect so long as such opinion
addresses itself to the facts and appli-
cable law. However, a written legal
opinion will not be considered ‘‘rea-
soned” if it does nothing more than re-
cite the facts and express a conclusion.
However, the absence of advice of coun-
sel with respect to an act shall not, by
itself, give rise to any inference that a
person participated in such act know-
ingly, willfully, or without reasonable
cause.

(c) Burden of proof. For provisions re-
lating to the burden of proof in cases
involving the issue whether a founda-
tion manager or a government official
has knowingly participated in an act of
self-dealing, see section 7454(b).

[T.D. 7270, 38 FR 9493, Apr. 17, 1973, as amend-
ed by T.D. 7299, 38 FR 35304, Dec. 27, 1973]

§53.4941(b)-1 Imposition of additional
taxes.

(a) Tax on self-dealer. Section

4941(b)(1) of the Code imposes an excise

tax in any case in which an initial tax
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§53.4941(c)-1

is imposed by section 4941(a)(1) on an
act of self-dealing by a disqualified per-
son with a private foundation and the
act is not corrected within the taxable
period (as defined in §53.4941(e)-1(a)).
The tax imposed by section 4941(b)(1) is
at the rate of 200 percent of the amount
involved and shall be paid by any dis-
qualified person (other than a founda-
tion manager action only in the capac-
ity of a foundation manager) who par-
ticipated in the act of self-dealing.

(b) Taxr on foundation manager. Sec-
tion 4941(b)(2) of the Code imposes an
excise tax to be paid by a foundation
manager in any case in which a tax is
imposed by section 4941(b)(1) and the
foundation manager refused to agree to
part or all of the correction of the self-
dealing act. The tax imposed by section
4941(b)(2) is at the rate of 50 percent of
the amount involved and shall be paid
by any foundation manager who re-
fused to agree to part or all of the cor-
rection of the self-dealing act. For the
limitations on liability of a foundation
manager, see §53.4941(c)-1(b).

[T.D. 7270, 38 FR 9493, Apr. 17, 1973, as amend-
ed by T.D. 8084, 51 FR 16301, May 2, 1986]

§53.4941(c)-1 Special rules.

(a) Joint and several liability. (1) In
any case where more than one person is
liable for the tax imposed by any para-
graph of section 4941 (a) or (b), all such
persons shall be jointly and severally
liable for the taxes imposed under such
paragraph with respect to such act of
self-dealing.

(2) The provisions of this paragraph
may be illustrated by the following ex-
ample:

Example. A and B, who are managers of pri-
vate foundation X, lend one of the founda-
tion’s paintings to G, a disqualified person,
for display in G’s office, in a transaction
which gives rise to liability for tax under
section 4941(a)(2) (relating to tax on founda-
tion managers). An initial tax is imposed on
both A and B with respect to the act of lend-
ing the foundation’s painting to G. A and B
are jointly and severally liable for the tax.

(b) Limits on liability for management.
(1) The maximum aggregate amount of
tax collectible under section 4941(a)(2)
from all foundation managers with re-
spect to any one act of self-dealing
shall be $10,000, and the maximum ag-
gregate amount of tax collectible
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