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the partnership’s risk of loss similar to
that of a straddle (as defined in section
1092(c)) shall be combined so that the
amount of gain taken into account by
the partnership in computing its gross
income shall be the excess, if any, of
gain recognized during the taxable year
with respect to such interests over any
loss recognized during the taxable year
with respect to such interests.

(6) Wash sale rule—(i) Gain not taken
into account. Solely for purposes of sec-
tion 7704(c)(2) and this section, if a
partnership recognizes gain in a sec-
tion 7704 wash sale transaction with re-
spect to one or more positions in either
a straddle (as defined in section 1092(c))
or an arrangement described in para-
graph (b)(6) of this section, then the
gain shall not be taken into account to
the extent of the amount of unrecog-
nized loss (as of the close of the taxable
year) in one or more offsetting posi-
tions of the straddle or arrangement
described in paragraph (b)(5) of this
section.

(ii) Section 7704 wash sale transaction.
For purposes of this paragraph (b)(6), a
section 7704 wash sale transaction is a
transaction in which—

(A) A partnership disposes of one or
more positions of a straddle (as defined
in section 1092(c)) or one or more re-
lated positions described in paragraph
(b)(5) of this section; and

(B) The partnership acquires a sub-
stantially similar position or positions
within a period beginning 30 days be-
fore the date of the disposition and
ending 30 days after such date.

(c) Effective date. This section applies
to taxable years of a partnership begin-
ning on or after December 17, 1998.
However, a partnership may apply this
section in its entirety for all of the
partnership’s open taxable years begin-
ning after any earlier date selected by
the partnership.

[T.D. 8799, 63 FR 69553, Dec. 17, 1998]
§§1.7872-1—1.7872-4 [Reserved]

§1.7872-5 Exempted loans.

(a) In general—(1) General rule. Except
as provided in paragraph (a)(2) of this
section, notwithstanding any other
provision of section 7872 and the regu-
lations under that section, section 7872
does not apply to the loans listed in

§1.7872-5T

paragraph (b) of this section because
the interest arrangements do not have
a significant effect on the Federal tax
liability of the borrower or the lender.

(2) No exemption for tax avoidance
loans. If a taxpayer structures a trans-
action to be a loan described in para-
graph (b) of this section and one of the
principal purposes of so structuring the
transaction is the avoidance of Federal
tax, then the transaction will be re-
characterized as a tax avoidance loan
as defined in section 7872(c)(1)(D).

(b) List of exemptions. Except as pro-
vided in paragraph (a) of this section,
the following transactions are exempt
from section 7872:

(1) through (15) [Reserved] For fur-
ther guidance, see §1.7872-5T(b)(1)
through (15).

(16) An exchange facilitator loan
(within the meaning of §1.468B-6(c)(1))
if the amount of the exchange funds (as
defined in §1.468B-6(b)(2)) treated as
loaned does not exceed $2,000,000 and
the duration of the loan is 6 months or
less. The Commissioner may increase
this $2,000,000 loan exemption amount
in published guidance of general appli-
cability, see §601.601(d)(2) of this chap-
ter.

(c) [Reserved] For further guidance,
see §1.7872-5T'(c).

(d) Effective/applicability date. This
section applies to exchange facilitator
loans issued on or after October 8, 2008.

[T.D. 9413, 73 FR 39622, July 10, 2008]

§1.7872-5T Exempted loans (tem-
porary).

(a) In general—(1) General rule. Except
as provided in paragraph (a)(2) of this
section, notwithstanding any other
provision of section 7872 and the regu-
lations thereunder, section 7872 does
not apply to the loans listed in para-
graph (b) of this section because the in-
terest arrangements do not have a sig-
nificant effect on the Federal tax li-
ability of the borrower or the lender.

(2) No exemption for tax avoidance
loans. If a taxpayer structures a trans-
action to be a loan described in para-
graph (b) of this section and one of the
principal purposes of so structuring the
transaction is the avoidance of Federal
tax, then the transaction will be re-
characterized as a tax avoidance loan
as defined in section 7872 (¢)(1)(D).
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(b) List of eremptions. Except as pro-
vided in paragraph (a) of this section,
the following transactions are exempt
from section 7872:

(1) Loans which are made available
by the lender to the general public on
the same terms and conditions and
which are consistent with the lender’s
customary business practice;

(2) Accounts or withdrawable shares
with a bank (as defined in section 581),
or an institution to which section 591
applies, or a credit union, made in the
ordinary course of its business;

(3) Acquisitions of publicly traded
debt obligations for an amount equal
to the public trading price at the time
of acquisition;

(4) Loans made by a life insurance
company (as defined in section 816 (a)),
in the ordinary course of its business,
to an insured, under a loan right con-
tained in a life insurance policy and in
which the cash surrender values are
used as collateral for the loans;

(6) Loans subsidized by the Federal,
State (including the District of Colum-
bia), or Municipal government (or any
agency or instrumentality thereof),
and which are made available under a
program of general application to the
public;

(6) Employee-relocation loans that
meet the requirements of paragraph
(c)(1) of this section;

(7) Obligations the interest on which
is excluded from gross income under
section 103;

(8) Obligations of the United States
government;

(9) Gift loans to a charitable organi-
zation (described in section 170(c)), but
only if at no time during the taxable
year will the aggregate outstanding
amount of gift loans by the lender to
that organization exceed $250,000. Char-
itable organizations which are effec-
tively controlled, within the meaning
of §1.482-1(a)(1), by the same person or
persons shall be considered one chari-
table organization for purposes of this
limitation.

(10) Loans made to or from a foreign
person that meet the requirements of
paragraph (c¢)(2) of this section;

(11) Loans made by a private founda-
tion or other organization described in
section 170(c), the primary purpose of
which is to accomplish one or more of
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the purposes described in section
170(c)(2)(B);

(12) Indebtedness subject to section
482, but such indebtedness is exempt
from the application of section 7872
only during the interest-free period, if
any, determined under §1.482-2(a)(1)(iii)
with respect to intercompany trade re-
ceivables described in §1.482—
2(a)(1)(1)(A)(i1). See also §1.482-2(a)(3);

(13) All money, securities, and prop-
erty—

(i) Received by a futures commission
merchant or registered broker/dealer or
by a clearing organization (A) to mar-
gin, guarantee or secure contracts for
future delivery on or subject to the
rules of a qualified board or exchange
(as defined in section 1256(g)(7)), or (B)
to purchase, margin, guarantee or se-
cure options contracts traded on or
subject to the rules of a qualified board
or exchange, so long as the amounts so
received to purchase, margin, guar-
antee or secure such contracts for fu-
ture delivery or such options contracts
are reasonably necessary for such pur-
poses and so long as any commissions
received by the futures commission
merchant, registered broker-dealer, or
clearing organization are not reduced
for those making deposits of money,
and all money accruing to account
holders as the result of such futures
and options contacts or

(ii) Received by a clearing organiza-
tion from a member thereof as a re-
quired deposit to a clearing fund, guar-
anty fund, or similar fund maintained
by the clearing organization to protect
it against defaults by members.

(14) Loans the interest arrangements
of which the taxpayer is able to show
have no significant effect on any Fed-
eral tax liability of the lender or the
borrower, as described in paragraph
(c)(3) of this section; and

(15) Lioans, described in revenue rul-
ings or revenue procedures issued
under section 7872(g)(1)(C), if the Com-
missioner finds that the factors justi-
fying an exemption for such loans are
sufficiently similar to the factors justi-
fying the exemptions contained in this
section.

(c) Special rules—(1) Employee-reloca-
tion loans—(i) Mortgage loans. In the
case of a compensation-related loan to
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an employee, where such loan is se-
cured by a mortgage on the new prin-
cipal residence (within the meaning of
section 217 and the regulations there-
under) of the employee, acquired in
connection with the transfer of that
employee to a new principal place of
work (which meets the requirements in
section 217(c) and the regulations
thereunder), the loan will be exempt
from section 7872 if the following condi-
tions are satisfied:

(A) The loan is a demand loan or is a
term loan the benefits of the interest
arrangements of which are not trans-
ferable by the employee and are condi-
tioned on the future performance of
substantial services by the employee;

(B) The employee certifies to the em-
ployer that the employee reasonably
expects to be entitled to and will
itemize deductions for each year the
loan is outstanding; and

(C) The loan agreement requires that
the loan proceeds be used only to pur-
chase the new principal residence of
the employee.

(i1) Bridge loans. In the case of a com-
pensation-related loan to an employee
which is not described in paragraph
(¢)(1)(i) of this section, and which is
used to purchase a new principal resi-
dence (within the meaning of section
217 and the regulations thereunder) of
the employee acquired in connection
with the transfer of that employee to a
new principal place of work (which
meets the requirements in section
217(c) and the regulations thereunder),
the loan will be exempt from section
7872 if the following conditions are sat-
isfied:

(A) The conditions contained in para-
graphs (¢)(1)d) (A), (B), and (C) of this
section;

(B) The loan agreement provides that
the loan is payable in full within 15
days after the date of the sale of the
employee’s immediately former prin-
cipal residence;

(C) The aggregate principal amount
of all outstanding loans described in
this paragraph (c¢)(1)(ii) to an employee
is no greater than the employer’s rea-
sonable estimate of the amount of the
equity of the employee and the em-
ployee’s spouse in the employee’s im-
mediately former principal residence,
and

§1.7872-5T

(D) The employee’s immediately
former principal residence is not con-
verted to business or investment use.

(2) Below-market loans involving for-
eign persons. (i) Section 7872 shall not
apply to a below-market loan (other
than a compensation-related loan or a
corporation-shareholder loan where the
borrower is a shareholder that is not a
C corporation as defined in section
1361(a)(2)) if the lender is a foreign per-
son and the borrower is a U.S. person
unless the interest income imputed to
the foreign lender (without regard to
this paragraph) would be effectively
connected with the conduct of a U.S.
trade or business within the meaning
of section 864(c) and the regulations
thereunder and not exempt from U.S.
income taxation under an applicable
income tax treaty.

(ii) Section 7872 shall not apply to a
below-market loan where both the
lender and the borrower are foreign
persons unless the interest income im-
puted to the lender (without regard to
this paragraph) would be effectively
connected with the conduct of a U.S.
trade or business within the meaning
of section 864(c) and the regulations
thereunder and not exempt from U.S.
income taxation under an applicable
income tax treaty.

(iii) For purposes of this section, the
term ‘‘foreign person’ means any per-
son that is not a U.S. person.

(3) Loans without significant tax effect.
Whether a loan will be considered to be
a loan the interest arrangements of
which have a significant effect on any
Federal tax liability of the lender or
the borrower will be determined ac-
cording to all of the facts and cir-
cumstances. Among the factors to be
considered are—

(i) Whether items of income and de-
duction generated by the loan offset
each other;

(ii) The amount of such items;

(iii) The cost to the taxpayer of com-
plying with the provisions of section
7872 if such section were applied; and

(iv) Any non-tax reasons for deciding
to structure the transaction as a
below-market loan rather than a loan
with interest at a rate equal to or
greater than the applicable Federal
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§1.7872-15

rate and a payment by the lender to
the borrower.

(26 U.S.C. 7872)

[T.D. 8045, 50 FR 33520, Aug. 20, 1985, as
amended by T.D. 8093, 51 FR 25033, July 10,
1986; 51 FR 28553, Aug. 8, 1986; T.D. 8204, 53 FR
18282, May 23, 1988]

§1.7872-15 Split-dollar loans.

(a) General rules—(1) Introduction.
This section applies to split-dollar
loans as defined in paragraph (b)(1) of
this section. If a split-dollar loan is not
a below-market loan, then, except as
provided in this section, the loan is
governed by the general rules for debt
instruments (including the rules for
original issue discount (OID) under sec-
tions 1271 through 1275 and the regula-
tions thereunder). If a split-dollar loan
is a below-market loan, then, except as
provided in this section, the loan is
governed by section 7872. The timing,
amount, and characterization of the
imputed transfers between the lender
and borrower of a below-market split-
dollar loan depend upon the relation-
ship between the parties and upon
whether the loan is a demand loan or a
term loan. For additional rules relat-
ing to the treatment of split-dollar life
insurance arrangements, see §1.61-22.

(2) Loan treatment—(@i) General rule. A
payment made pursuant to a split-dol-
lar life insurance arrangement is treat-
ed as a loan for Federal tax purposes,
and the owner and non-owner are treat-
ed, respectively, as the borrower and
the lender, if—

(A) The payment is made either di-
rectly or indirectly by the non-owner
to the owner (including a premium
payment made by the non-owner di-
rectly or indirectly to the insurance
company with respect to the policy
held by the owner);

(B) The payment is a loan under gen-
eral principles of Federal tax law or, if
it is not a loan under general principles
of Federal tax law (for example, be-
cause of the nonrecourse nature of the
obligation or otherwise), a reasonable
person nevertheless would expect the
payment to be repaid in full to the non-
owner (whether with or without inter-
est); and

(C) The repayment is to be made
from, or is secured by, the policy’s

26 CFR Ch. | (4-1-11 Edition)

death benefit proceeds, the policy’s
cash surrender value, or both.

(ii) Payments that are only partially re-
payable. For purposes of §1.61-22 and
this section, if a non-owner makes a
payment pursuant to a split-dollar life
insurance arrangement and the non-
owner is entitled to repayment of some
but not all of the payment, the pay-
ment is treated as two payments: One
that is repayable and one that is not.
Thus, paragraph (a)(2)(i) of this section
refers to the repayable payment.

(iii) Treatment of payments that are not
split-dollar loans. See §1.61-22(b)(5) for
the treatment of payments by a non-
owner that are not split-dollar loans.

(iv) Examples. The provisions of this
paragraph (a)(2) are illustrated by the
following examples:

Example 1. Assume an employee owns a life
insurance policy under a split-dollar life in-
surance arrangement, the employer makes
premium payments on this policy, there is a
reasonable expectation that the payments
will be repaid, and the repayments are se-
cured by the policy. Under paragraph (a)(2)(i)
of this section, each premium payment is a
loan for Federal tax purposes.

Example 2. (i) Assume an employee owns a
life insurance policy under a split-dollar life
insurance arrangement and the employer
makes premium payments on this policy.
The employer is entitled to be repaid 80 per-
cent of each premium payment, and the re-
payments are secured by the policy. Under
paragraph (a)(2)(ii) of this section, the tax-
ation of 20 percent of each premium payment
is governed by §1.61-22(b)(5). If there is a rea-
sonable expectation that the remaining 80
percent of a payment will be repaid in full,
then, under paragraph (a)(2)(i) of this sec-
tion, the 80 percent is a loan for Federal tax
purposes.

(ii) If less than 80 percent of a premium
payment is reasonably expected to be repaid,
then this paragraph (a)(2) does not cause any
of the payment to be a loan for Federal tax
purposes. If the payment is not a loan under
general principles of Federal tax law, the
taxation of the entire premium payment is
governed by §1.61-22(b)(5).

(3) No de minimis exceptions. For pur-
poses of this section, section 7872 is ap-
plied to a split-dollar loan without re-
gard to the de minimis exceptions in
section 7872(c)(2) and (3).

(4) Certain interest provisions dis-
regarded—(i) In general. If a split-dollar
loan provides for the payment of inter-
est and all or a portion of the interest
is to be paid directly or indirectly by
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