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(6) Action not required until significant.
Notwithstanding any other provision of
this paragraph, action by or on behalf
of a foreign corporation (other than a
foreign corporation subject to tax
under section 882) to make an election
or to adopt a taxable year or method of
accounting shall not be required until
the due date (including extensions) of
the return for a controlling domestic
shareholder’s first taxable year with or
within which ends the foreign corporation’s first taxable year in which the
computation of its earnings and profits
is significant for United States tax purposes with respect to its controlling
domestic shareholders (as defined in
§ 1.964–1(c)(5)). The filing of the information return required by section 6038
shall not itself constitute a significant
event. For taxable years beginning
after April 25, 2006, events that cause a
foreign corporation’s earnings and
profits to have United States tax significance include, without limitation:
(A) A distribution from the foreign
corporation to its shareholders with respect to their stock.
(B) An amount is includible in gross
income with respect to such corporation under section 951(a).
(C) An amount is excluded from subpart F income of the foreign corporation or another foreign corporation by
reason of section 952(c).
(D) Any event making the foreign
corporation subject to tax under section 882.
(E) The use by the foreign corporation’s controlling domestic shareholders of the tax book value (or alternative tax book value) method of allocating interest expense under section
864(e)(4).
(F) A sale or exchange of the foreign
corporation’s stock of the controlling
domestic shareholders that results in
the recharacterization of gain under
section 1248.
(7) Revocation of election. Notwithstanding any other provision of this
section, any election made by or on behalf of a foreign corporation (other
than a foreign corporation subject to
tax under section 882) may be modified
or revoked by or on behalf of such corporation for the taxable year for which
made whenever the consent of the
Commissioner is secured for such modi-

fication or revocation, even though
such election would be irrevocable but
for this subparagraph.
(8) [Reserved]
(d) Effective/applicability dates. Paragraphs (c)(1)(v) through (c)(6) of this
section apply to taxable years ending
on or after April 20, 2009. See 26 CFR
§§ 1.964–1T(c)(1)(v) through (c)(6) (revised as of April 1, 2009) for rules applicable to taxable years beginning after
April 25, 2006, and ending before April
20, 2009. However, taxpayers may
choose to apply paragraphs (c)(1)(v)
through (c)(6) of this section in their
entirety in lieu of 26 CFR §§ 1.964–
1T(c)(1)(v) through (c)(6) for periods
covered by the temporary regulations,
provided that appropriate adjustments
are made to eliminate duplicate benefits arising from the application of
paragraphs (c)(1)(v) through (c)(6) of
this section to taxable years that are
not open for assessment.
[T.D. 6764, 29 FR 14628, Oct. 27, 1964; 29 FR
15204, Nov. 11, 1964, as amended by T.D. 6787,
29 FR 18502, Dec. 29, 1964; T.D. 6995, 34 FR 832,
Jan. 18, 1969; T.D. 7221, 37 FR 24747, Nov. 21,
1972; T.D. 7322, 39 FR 30931, Aug. 27, 1974; T.D.
7545, 43 FR 19652, May 8, 1978; T.D. 7862, 47 FR
56491, Dec. 17, 1982; T.D. 7893, 48 FR 22510,
May 19, 1983; T.D. 9260, 71 FR 24540, Apr. 25,
2006; T.D. 9260, 71 FR 77265, Dec. 26, 2006; T.D.
9452, 74 FR 27887, June 11, 2009; T.D. 9452, 74
FR 48151, Sept. 22, 2009]

§ 1.964–2 Treatment of blocked earnings and profits.
(a) General rule. If, in accordance
with paragraph (d) of this section, it is
established to the satisfaction of the
district director that any amount of
the earnings and profits of a controlled
foreign corporation for the taxable
year (determined under § 1.964–1) was
subject to a currency or other restriction or limitation imposed under the
laws of any foreign country (within the
meaning of paragraph (b) of this section) on its distribution to United
States shareholders who own (within
the meaning of section 958(a)) stock of
such corporation, such amount shall
not be included in earnings and profits
for purposes of sections 952, 955 (as in
effect both before and after the enactment of the Tax Reduction Act of 1975),
and 956 for such taxable year. For rules
governing the treatment of amounts
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with respect to which such restriction
or limitation is removed, see paragraph
(c) of this section.
(b) Rules of application. For purposes
of paragraph (a) of this section—
(1) Period of restriction or limitation.
An amount of earnings and profits of a
controlled foreign corporation for any
taxable year shall not be included in
earnings and profits for purposes of
sections 952, 955 (as in effect both before and after the enactment of the Tax
Reduction Act of 1975), and 956 only if
such amount of earnings and profits is
subject to a currency or other restriction or limitation (within the meaning
of subparagraph (2) of this paragraph)
throughout the 150-day period beginning 90 days before the close of the taxable year and ending 60 days after the
close of such taxable year.
(2) Restriction or limitation defined.
Whether earnings and profits of a controlled foreign corporation are subject
to a currency or other restriction or
limitation imposed under the laws of a
foreign country must be determined on
the basis of all the facts and circumstances in each case. Generally,
such a restriction or limitation must
prevent—
(i) The ready conversion (directly or
indirectly) of such currency into
United States dollars, or into property
of a type normally owned by such corporation in the operation of its business or other money which is readily
convertible into United States dollars;
or
(ii) The distribution of dividends by
such corporation to its United States
shareholders.
For purposes of this subparagraph, if a
United States shareholder owns (within
the meaning of section 958(a)), or is
considered as owning by applying the
rules of ownership of section 958(b), 80
percent or more of the total combined
voting power of all classes of stock of a
foreign corporation in a chain of ownership described in section 958(a), the
distribution of dividends by such corporation to such shareholder will not
be considered prevented solely by reason of the existence of a currency or
other restriction or limitation at an intermediate tier in such chain if dividends may be distributed directly to
such shareholders.

(3) Foreign laws. A currency or other
restriction or limitation on the distribution of earnings and profits may
be imposed in a foreign country by express statutory provisions, executive
orders or decrees, rules or regulations
of a governmental agency, court decisions, the actions of appropriate officials who are acting within the scope of
their authority, or by any similar official action. A currency restriction will
not be considered to exist unless export
restrictions are also imposed which
prevent the exportation of property of
a type normally owned by the controlled foreign corporation in the operation of its business which could be
readily converted into United States
dollars.
(4) Voluntary restriction or limitation.
A currency or other restriction or limitation arising from the voluntary act
of the controlled foreign corporation or
its United States shareholders during a
taxable year beginning after December
31, 1962, will not be taken into account.
For example, if a controlled foreign
corporation—
(i) Issues a stock dividend which has
the effect of capitalizing earnings and
profits;
(ii) Elects to restrict its earnings and
profits or to make certain investments
as a means of avoiding current tax or
securing a reduced rate of tax; or
(iii) Allocates earnings and profits to
an optional or arbitrary reserve; such
restriction is voluntary and will not be
taken into account.
(5) Treatment of earnings and profits in
cases of certain mandatory reserves—(i)
In general. If a controlled foreign corporation is required under the laws of a
foreign country to establish a reserve
out of earnings and profits for the taxable year, such earnings and profits
shall be considered subject to a restriction or limitation by reason of such requirement only to the extent that the
amount required to be included in such
reserve at the close of the taxable year
exceeds the accumulated earnings and
profits (determined in accordance with
subdivision (ii) of this subparagraph) of
such corporation at the close of the
preceding taxable year.
(ii) Determination of earnings and profits. For purposes of determining the accumulated earnings and profits of a
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controlled foreign corporation under
subdivision (i) of this subparagraph,
such earnings and profits shall not include any amounts which are attributable to—
(a) Amounts which, for any prior taxable year, have been included in the
gross income of a United States shareholder under section 951(a) and have
not been distributed;
(b) Amounts which, for any prior taxable year, have been included in the
gross income of a United States shareholder of such foreign corporation
under section 551(b) and have not been
distributed; or
(c) Amounts which become subject to
a voluntary restriction or limitation
(within the meaning of subparagraph
(4) of this paragraph) during a taxable
year beginning before January 1, 1963.
The rules of this subdivision apply only
in determining the accumulated earnings and profits of a controlled foreign
corporation for purposes of this subparagraph. See section 959 and the regulations thereunder for limitations on
the exclusion from gross income of previously taxed earnings and profits.
(6) Exhaustion of procedures for distributing earnings and profits. Earnings and
profits of a controlled foreign corporation for a taxable year will not be considered subject to a currency or other
restriction or limitation on their distribution unless the United States
shareholders of such corporation demonstrate either that the available procedures for distributing such earnings
and profits have been exhausted or that
the use of such procedures will be futile. As a general rule, such procedures
will be considered to have been exhausted if the foreign corporation applies for dollars (or foreign currency
readily convertible into dollars) at the
appropriate rate of exchange and complies with the applicable laws and regulations governing the acquisition and
transfer of such currency including
submission of the necessary documentation to the exchange authority.
The fact that available procedures for
distributing earnings and profits were
exhausted without success with respect
to a prior year is not, of itself, sufficient evidence that such procedures
would not be successful with respect to
the current taxable year.

(c) Removal of restriction or limitation—
(1) In general. If, during any taxable
year, a currency or other restriction or
limitation (within the meaning of
paragraph (b) of this section) imposed
under the laws of a foreign country on
the distribution of earnings and profits
of a controlled foreign corporation to
its United States shareholders is removed—
(i) Treatment of deferred income. Each
United States shareholder of such corporation on the last day in such year
that such corporation is a controlled
foreign corporation shall include in his
gross income for such taxable year the
amounts attributable to such earnings
and profits which would have been includible in his gross income under section 951(a) for prior taxable years but
for the existence of the currency or
other restriction or limitation except
that the amounts included under this
subdivision (i) shall not exceed his pro
rata share of—
(a) The earnings and profits upon
which the restriction was removed determined on the basis of his stock ownership on the last day of the immediately preceding taxable year, and
(b) The applicable limitations under
paragraph (c) of § 1.952–1, paragraph
(b)(2) of § 1.955–1, paragraph (b)(2) of
§ 1.955A–1, or paragraph (b) of § 1.956–1,
determined as of the last day of the immediately preceding taxable year, taking into account the provisions of subdivision (ii) of this subparagraph.
(ii) Treatment of earnings and profits.
For purposes of sections 952, 955 (as in
effect both before and after the enactment of the Tax Reduction Act of 1975),
and 956, the earnings and profits which
are no longer subject to a currency or
other restriction or limitation shall be
treated as included in the corporation’s
earnings and profits for the year in
which such earnings and profits were
derived.
Amounts with respect to which a currency or other restriction or limitation
is removed shall be translated into
United States dollars at the appropriate exchange rate for the translation period during which such currency or other restriction or limitation
is removed. See paragraph (d) of § 1.964–
1. Amounts with respect to which a

525

VerDate Mar<15>2010

16:23 Apr 26, 2011

Jkt 223093

PO 00000

Frm 00535

Fmt 8010

Sfmt 8010

Q:\26\26V10

ofr150

PsN: PC150

§ 1.964–2

26 CFR Ch. I (4–1–11 Edition)

currency or other restriction or limitation is removed shall not be taken into
account in determining whether a deficiency distribution (within the meaning of § 1.963–6 (applied as if section 963
had not been repealed by the Tax Reduction Act of 1975)) is required to be
made for the year in which such earnings and profits were derived.
(2) Removal of restriction or limitation
defined. An amount of earnings and
profits shall be considered no longer
subject to a limitation or restriction if
and to the extent that—
(i) Money or property in such foreign
country is readily convertible into
United States dollars, or into other
money or property of a type normally
owned by such corporation in the operation of its business which is readily
convertible into United States dollars;
(ii) Notwithstanding the existence of
any laws or regulations forbidding the
exchange of money or property into
United States dollars, conversion is actually made into United States dollars,
or other money or property of a type
normally owned by such corporation in
the operation of its business which is
readily convertible into United States
dollars; or
(iii) A mandatory reserve requirement (described in paragraph (b)(5) of
this section) is removed either by a
change in law of the foreign country
imposing such requirement or by an accumulation of earnings and profits not
subject to such requirement.
(3) Distribution in foreign country. If,
during any taxable year, earnings and
profits previously subject to a currency
or other restriction or limitation are
distributed in a foreign country to one
or more United States shareholders of
a controlled foreign corporation directly, or indirectly through a chain of
ownership described in section 958(a),
such earnings and profits shall be considered no longer subject to a restriction or limitation. However, distributed amounts may be excluded from
such shareholder’s gross income for the
taxable year of receipt if such shareholder elects a method of accounting
under which the reporting of blocked
foreign income is deferred until the income ceases to be blocked.
(4) Source of distribution. If, during
any taxable year, earnings and profits

previously subject to a currency or
other restriction or limitation is distributed to one or more United States
shareholders of a controlled foreign
corporation directly, or indirectly
through a chain of ownership described
in section 958(a), the source of such distribution shall be determined in accordance with the rules of § 1.959–3.
(5) Illustration. The provisions of this
paragraph may be illustrated by the
following example:
Example. (a) M, a United States person,
owns all of the only class of stock of A Corporation, a foreign corporation incorporated
under the laws of foreign country X on January 1, 1963. Both M and A Corporations use
the calendar year as a taxable year and A
Corporation is a controlled foreign corporation throughout the period here involved.
(b) During 1963, A Corporation derives income of $100,000 all of which is subpart F income and has earnings and profits of $100,000.
Under the laws of X Country, currency cannot be exported without a license. During
the last 90 days of 1963 and the first 60 days
of 1964, A Corporation can obtain a license to
distribute only an amount equivalent to
$10,000. M must include $10,000 in his gross income for 1963 under section 951(a)(1)(A)(i) and
$90,000 of A Corporation’s earnings and profits for 1963 are not taken into account for
purposes of sections 952, 955, and 956.
(c) During 1964, A Corporation has no income and no earnings and profits. On June 1,
1964, A Corporation converts an amount
equivalent to $20,000 into property of a type
normally owned by such corporation in the
operation of its business which is readily
convertible into United States dollars but
does not distribute such amount. Corporation A must include $20,000 in its earnings
and profits for 1963 for purposes of sections
952, 955, and 956. M must include $20,000 in his
gross income for 1964.
(d) During 1965, A Corporation has no income and no earnings and profits. On December 15, 1965, A Corporation distributes an
amount equivalent to $15,000 to M in X Country. Neither M nor A Corporation can obtain
a license to export currency from X Country.
In his return for the taxable year 1965, M
elects a method of accounting under which
the reporting of blocked foreign income is
deferred until the income ceases to be
blocked. Accordingly, M does not include the
$15,000 in his gross income for 1965.
(e) During 1966, A Corporation has no income and no earnings and profits. On February 1, 1966, notwithstanding the laws and
regulations of X Country which forbid the
exchange of X Country’s currency into
United States dollars, M converts an amount
equivalent to $15,000 into a currency which is
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readily convertible into United States dollars. Since the income has ceased to be
blocked, M must include $15,000 in his gross
income for 1966.

(d) Manner of claiming existence of restriction or limitation on distribution of
earnings and profits. A United States
shareholder claiming that an amount
of the earnings and profits of a controlled foreign corporation for the taxable year was subject to a currency or
other restriction or limitation imposed
under the laws of a foreign country on
its distribution shall file a statement
with his return for the taxable year
with or within which the taxable year
of the foreign corporation ends which
shall include—
(1) The name and address of the foreign corporation,
(2) A description of the classes of
stock of the foreign corporation and a
statement of the number of shares of
each class owned (within the meaning
of section 958(a)) or considered as
owned (by applying the rules of ownership of section 958(b)) by the United
States shareholder,
(3) A description of the currency or
other restriction or limitation on the
distribution of earnings and profits,
(4) The total earnings and profits of
the foreign corporation for the taxable
year (before any amount is excluded
from earnings and profits under this
section) and the United States shareholder’s pro rata share of such total
earnings and profits,
(5) The United States shareholder’s
pro rata share of the amount of earnings and profits subject to a restriction
or limitation on distribution,
(6) The amounts which would be includible in the United States shareholder’s gross income under section
951(a) but for the existence of the currency or other restriction or limitation,
(7) A description of the available procedures for distributing earnings and
profits and a statement setting forth
the steps taken to exhaust such procedures or a statement setting forth the
reasons that the use of such procedures
would be futile, and
(8) The amount of distributions made
in a foreign country and a statement as
to whether a method of accounting has
been elected under which the reporting

of blocked income is deferred until
such income ceases to be blocked, including an identification of the taxable
year and place of filing of such election.
In addition, such United States shareholder shall furnish to the district director such other information as he
may require to verify the status of a
currency or other restriction or limitation.
[T.D. 6892, 31 FR 11142, Aug. 23, 1966, as
amended by T.D. 7545, 43 FR 19652, May 8,
1978; T.D. 7893, 48 FR 22510, May 19, 1983]

§ 1.964–3 Records to be provided by
United States shareholders.
(a) Shareholder’s responsibility for providing records. For purposes of verifying
his income tax liability in respect of
amounts includible in income under
section 951 for the taxable year of a
controlled foreign corporation each
United State shareholder (as defined in
section 951(b)) who owns (within the
meaning of section 958(a)) stock of such
corporation shall, within a reasonable
time after demand by the district director, provide the district director—
(1) Such permanent books of account
or records as are sufficient to satisfy
the requirements of section 6001 and
section 964(c), or true copies thereof, as
are reasonably demanded, and
(2) If such books or records are not
maintained in the English language, either (i) an accurate English translation
of such books or records or (ii) the
services of a qualified interpreter satisfactory to the district director.
If such books or records are being used
by another district director, the United
States shareholder upon whom the district director has made a demand to
provide such books or records shall file
a statement of such fact with his district director, indicating the location
of such books or records. For the
length of time the United States shareholder of a controlled foreign corporation must cause such books or records
as are under his control to be retained,
see paragraph (e) of § 1.6001–1.
(b) Records to be provided. Except as
otherwise provided in paragraph (c) of
this section, the requirements of section 6001 and section 964(c) for record
keeping shall be considered satisfied if
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