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retain a copy of the election state-
ment. 

(ii) Agency. The Agency must retain 
the original of the election statement 
and a copy of the Form 8609 that re-
flects the election statement. The 
Agency must file an additional copy of 
the Form 8609 with the Agency’s Form 
8610 that reflects the calendar year the 
Form 8609 is issued. 

[T.D. 8520, 59 FR 10071, Mar. 3, 1994, as 
amended by T.D. 9110, 69 FR 504, Jan. 6, 2004] 

§ 1.42–9 For use by the general public. 
(a) General rule. If a residential rental 

unit in a building is not for use by the 
general public, the unit is not eligible 
for a section 42 credit. A residential 
rental unit is for use by the general 
public if the unit is rented in a manner 
consistent with housing policy gov-
erning non-discrimination, as evi-
denced by rules or regulations of the 
Department of Housing and Urban De-
velopment (HUD) (24 CFR subtitle A 
and chapters I through XX). See HUD 
Handbook 4350.3 (or its successor). A 
copy of HUD Handbook 4350.3 may be 
requested by writing to: HUD, Direc-
tives Distribution Section, room B–100, 
451 7th Street, SW., Washington, DC 
20410. 

(b) Limitations. Notwithstanding 
paragraph (a) of this section, if a resi-
dential rental unit is provided only for 
a member of a social organization or 
provided by an employer for its em-
ployees, the unit is not for use by the 
general public and is not eligible for 
credit under section 42. In addition, 
any residential rental unit that is part 
of a hospital, nursing home, sani-
tarium, lifecare facility, trailer park, 
or intermediate care facility for the 
mentally and physically handicapped is 
not for use by the general public and is 
not eligible for credit under section 42. 

(c) Treatment of units not for use by the 
general public. The costs attributable to 
a residential rental unit that is not for 
use by the general public are not ex-
cludable from eligible basis by reason 
of the unit’s ineligibility for the credit 
under this section. However, in calcu-
lating the applicable fraction, the unit 
is treated as a residential rental unit 
that is not a low-income unit. 

[T.D. 8520, 59 FR 10073, Mar. 3, 1994] 

§ 1.42–10 Utility allowances. 
(a) Inclusion of utility allowances in 

gross rent. If the cost of any utility 
(other than telephone, cable television, 
or Internet) for a residential rental 
unit is paid directly by the tenant(s), 
and not by or through the owner of the 
building, the gross rent for that unit 
includes the applicable utility allow-
ance determined under this section. 
This section only applies for purposes 
of determining gross rent under section 
42(g)(2)(B)(ii) as to rent-restricted 
units. 

(b) Applicable utility allowances—(1) 
Buildings assisted by the Rural Housing 
Service. If a building receives assistance 
from the Rural Housing Service (RHS- 
assisted building), the applicable util-
ity allowance for all rent-restricted 
units in the building is the utility al-
lowance determined under the method 
prescribed by the Rural Housing Serv-
ice (RHS) for the building (whether or 
not the building or its tenants also re-
ceive other state or federal assistance). 

(2) Buildings with Rural Housing Serv-
ice assisted tenants. If any tenant in a 
building receives RHS rental assistance 
payments (RHS tenant assistance), the 
applicable utility allowance for all 
rent-restricted units in the building 
(including any units occupied by ten-
ants receiving rental assistance pay-
ments from the Department of Housing 
and Urban Development (HUD)) is the 
applicable RHS utility allowance. 

(3) Buildings regulated by the Depart-
ment of Housing and Urban Development. 
If neither a building nor any tenant in 
the building receives RHS housing as-
sistance, and the rents and utility al-
lowances of the building are reviewed 
by HUD on an annual basis (HUD-regu-
lated building), the applicable utility 
allowance for all rent-restricted units 
in the building is the applicable HUD 
utility allowance. 

(4) Other buildings. If a building is 
neither an RHS-assisted nor a HUD- 
regulated building, and no tenant in 
the building receives RHS tenant as-
sistance, the applicable utility allow-
ance for rent-restricted units in the 
building is determined under the fol-
lowing methods. 

(i) Tenants receiving HUD rental assist-
ance. The applicable utility allowance 
for any rent-restricted units occupied 
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by tenants receiving HUD rental assist-
ance payments (HUD tenant assist-
ance) is the applicable Public Housing 
Authority (PHA) utility allowance es-
tablished for the Section 8 Existing 
Housing Program. 

(ii) Other tenants—(A) General rule. If 
none of the rules of paragraphs (b)(1), 
(2), (3), and (4)(i) of this section apply 
to any rent-restricted units in a build-
ing, the appropriate utility allowance 
for the units is the applicable PHA 
utility allowance. However, if a local 
utility company estimate is obtained 
for any unit in the building in accord-
ance with paragraph (b)(4)(ii)(B) of this 
section, that estimate becomes the ap-
propriate utility allowance for all rent- 
restricted units of similar size and con-
struction in the building. This local 
utility company estimate procedure is 
not available for and does not apply to 
units to which the rules of paragraphs 
(b) (1), (2), (3), or (4)(i) of this section 
apply. However, if a local utility com-
pany estimate is obtained for any unit 
in the building under paragraph 
(b)(4)(ii)(B) of this section, a State or 
local housing credit agency (Agency) 
provides a building owner with an esti-
mate for any unit in a building under 
paragraph (b)(4)(ii)(C) of this section, a 
cost estimate is calculated using the 
HUD Utility Schedule Model under 
paragraph (b)(4)(ii)(D) of this section, 
or a cost estimate is calculated by an 
energy consumption model under para-
graph (b)(4)(ii)(E) of this section, then 
the estimate under paragraph 
(b)(4)(ii)(B), (C), (D), or (E) becomes the 
applicable utility allowance for all 
rent-restricted units of similar size and 
construction in the building. Para-
graphs (b)(4)(ii)(B), (C), (D), and (E) of 
this section do not apply to units to 
which the rules of paragraphs (b)(1), (2), 
(3), or (4)(i) of this section apply. 

(B) Utility company estimate. Any in-
terested party (including a low-income 
tenant, a building owner, or an Agen-
cy) may obtain a local utility company 
estimate for a unit. The estimate is ob-
tained when the interested party re-
ceives, in writing, information from a 
local utility company providing the es-
timated cost of that utility for a unit 
of similar size and construction for the 
geographic area in which the building 
containing the unit is located. In the 

case of deregulated utility services, the 
interested party is required to obtain 
an estimate only from one utility com-
pany even if multiple companies can 
provide the same utility service to a 
unit. However, the utility company 
must offer utility services to the build-
ing in order for that utility company’s 
rates to be used in calculating utility 
allowances. The estimate should in-
clude all component deregulated 
charges for providing the utility serv-
ice. The local utility company esti-
mate may be obtained by an interested 
party at any time during the building’s 
extended use period (see section 
42(h)(6)(D)) or, if the building does not 
have an extended use period, during the 
building’s compliance period (see sec-
tion 42(i)(1)). Unless the parties agree 
otherwise, costs incurred in obtaining 
the estimate are borne by the initi-
ating party. The interested party that 
obtains the local utility company esti-
mate (the initiating party) must retain 
the original of the utility company es-
timate and must furnish a copy of the 
local utility company estimate to the 
owner of the building (where the initi-
ating party is not the owner), and the 
Agency that allocated credit to the 
building (where the initiating party is 
not the Agency). The owner of the 
building must make available copies of 
the utility company estimate to the 
tenants in the building. 

(C) Agency estimate. A building owner 
may obtain a utility estimate for each 
unit in the building from the Agency 
that has jurisdiction over the building 
provided the Agency agrees to provide 
the estimate. The estimate is obtained 
when the building owner receives, in 
writing, information from the Agency 
providing the estimated per-unit cost 
of the utilities for units of similar size 
and construction for the geographic 
area in which the building containing 
the units is located. The Agency esti-
mate may be obtained by a building 
owner at any time during the build-
ing’s extended use period (see section 
42(h)(6)(D)). Costs incurred in obtaining 
the estimate are borne by the building 
owner. In establishing an accurate util-
ity allowance estimate for a particular 
building, an Agency (or an agent or 
other private contractor of the Agency 
that is a qualified professional within 
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the meaning of paragraph (b)(4)(ii)(E) 
of this section) must take into ac-
count, among other things, local util-
ity rates, property type, climate and 
degree-day variables by region in the 
State, taxes and fees on utility 
charges, building materials, and me-
chanical systems. If the Agency uses 
an agent or other private contractor to 
calculate the utility estimates, the 
agent or contractor and the owner 
must not be related within the mean-
ing of section 267(b) or 707(b). An Agen-
cy may also use actual utility company 
usage data and rates for the building. 
However, use of the Agency estimate is 
limited to the building’s consumption 
data for the twelve-month period end-
ing no earlier than 60 days prior to the 
beginning of the 90-day period under 
paragraph (c)(1) of this section and 
utility rates used for the Agency esti-
mate must be no older than the rates 
in place 60 days prior to the beginning 
of the 90-day period under paragraph 
(c)(1) of this section. In the case of 
newly constructed or renovated build-
ings with less than 12 months of con-
sumption data, the Agency (or an 
agent or other private contractor of 
the Agency that is a qualified profes-
sional within the meaning of paragraph 
(b)(4)(ii)(E) of this section) may use 
consumption data for the 12-month pe-
riod of units of similar size and con-
struction in the geographic area in 
which the building containing the 
units is located. 

(D) HUD Utility Schedule Model. A 
building owner may calculate a utility 
estimate using the ‘‘HUD Utility 
Schedule Model’’ that can be found on 
the Low-Income Housing Tax Credits 
page at http://www.huduser.org/datasets/ 
lihtc.html (or successor URL). Utility 
rates used for the HUD Utility Sched-
ule Model must be no older than the 
rates in place 60 days prior to the be-
ginning of the 90-day period under 
paragraph (c)(1) of this section. 

(E) Energy consumption model. A 
building owner may calculate utility 
estimates using an energy and water 
and sewage consumption and analysis 
model (energy consumption model). 
The energy consumption model must, 
at a minimum, take into account spe-
cific factors including, but not limited 
to, unit size, building orientation, de-

sign and materials, mechanical sys-
tems, appliances, and characteristics of 
the building location. The utility con-
sumption estimates must be calculated 
by either a properly licensed engineer 
or a qualified professional approved by 
the Agency that has jurisdiction over 
the building (together, qualified profes-
sional), and the qualified professional 
and the building owner must not be re-
lated within the meaning of section 
267(b) or 707(b). Use of the energy con-
sumption model is limited to the build-
ing’s consumption data for the twelve- 
month period ending no earlier than 60 
days prior to the beginning of the 90- 
day period under paragraph (c)(1) of 
this section, and utility rates used for 
the energy consumption model must be 
no older than the rates in place 60 days 
prior to the beginning of the 90-day pe-
riod under paragraph (c)(1) of this sec-
tion. In the case of newly constructed 
or renovated buildings with less than 
12 months of consumption data, the 
qualified professional may use con-
sumption data for the 12-month period 
of units of similar size and construc-
tion in the geographic area in which 
the building containing the units is lo-
cated. 

(c) Changes in applicable utility allow-
ance—(1) In general. If, at any time dur-
ing the building’s extended use period 
(as defined in section 42(h)(6)(D)), the 
applicable utility allowance for units 
changes, the new utility allowance 
must be used to compute gross rents of 
the units due 90 days after the change 
(the 90-day period). For example, if 
rent must be lowered because a local 
utility company estimate is obtained 
that shows a higher utility cost than 
the otherwise applicable PHA utility 
allowance, the lower rent must be in 
effect for rent due at the end of the 90- 
day period. A building owner using a 
utility company estimate under para-
graph (b)(4)(ii)(B) of this section, the 
HUD Utility Schedule Model under 
paragraph (b)(4)(ii)(D) of this section, 
or an energy consumption model under 
paragraph (b)(4)(ii)(E) of this section 
must submit copies of the utility esti-
mates to the Agency that has jurisdic-
tion over the building and make the es-
timates available to all tenants in the 
building at the beginning of the 90-day 
period before the utility allowances 
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can be used in determining the gross 
rent of rent-restricted units. An Agen-
cy may require additional information 
from the owner during the 90-day pe-
riod. Any utility estimates obtained 
under the Agency estimate under para-
graph (b)(4)(ii)(C) of this section must 
also be made available to all tenants in 
the building at the beginning of the 90- 
day period. The building owner must 
pay for all costs incurred in obtaining 
the estimates under paragraphs 
(b)(4)(ii)(B), (C), (D), and (E) of this sec-
tion and providing the estimates to the 
Agency and the tenants. The building 
owner is not required to review the 
utility allowances, or implement new 
utility allowances, until the building 
has achieved 90 percent occupancy for a 
period of 90 consecutive days or the end 
of the first year of the credit period, 
whichever is earlier. 

(2) Annual review. A building owner 
must review at least once during each 
calendar year the basis on which util-
ity allowances have been established 
and must update the applicable utility 
allowance in accordance with para-
graph (c)(1) of this section. The review 
must take into account any changes to 
the building such as any energy con-
servation measures that affect energy 
consumption and changes in utility 
rates. 

(d) Record retention. The building 
owner must retain any utility con-
sumption estimates and supporting 
data as part of the taxpayer’s records 
for purposes of § 1.6001–1(a). 

[T.D. 8520, 59 FR 10073, Mar. 3, 1994, as 
amended by T.D. 9420, 73 FR 43867, July 29, 
2008] 

§ 1.42–11 Provision of services. 
(a) General rule. The furnishing to 

tenants of services other than housing 
(whether or not the services are signifi-
cant) does not prevent the units occu-
pied by the tenants from qualifying as 
residential rental property eligible for 
credit under section 42. However, any 
charges to low-income tenants for serv-
ices that are not optional generally 
must be included in gross rent for pur-
poses of section 42(g). 

(b) Services that are optional—(1) Gen-
eral rule. A service is optional if pay-
ment for the service is not required as 
a condition of occupancy. For example, 

for a qualified low-income building 
with a common dining facility, the cost 
of meals is not included in gross rent 
for purposes of section 42(g)(2)(A) if 
payment for the meals in the facility is 
not required as a condition of occu-
pancy and a practical alternative ex-
ists for tenants to obtain meals other 
than from the dining facility. 

(2) Continual or frequent services. If 
continual or frequent nursing, medical, 
or psychiatric services are provided, it 
is presumed that the services are not 
optional and the building is ineligible 
for the credit, as is the case with a hos-
pital, nursing home, sanitarium, 
lifecare facility, or intermediate care 
facility for the mentally and phys-
ically handicapped. See also § 1.42–9(b). 

(3) Required services—(i) General rule. 
The cost of services that are required 
as a condition of occupancy must be in-
cluded in gross rent even if federal or 
state law requires that the services be 
offered to tenants by building owners. 

(ii) Exceptions—(A) Supportive services. 
Section 42(g)(2)(B)(iii) provides an ex-
ception for certain fees paid for sup-
portive services. For purposes of sec-
tion 42(g)(2)(B)(iii), a supportive service 
is any service provided under a planned 
program of services designed to enable 
residents of a residential rental prop-
erty to remain independent and avoid 
placement in a hospital, nursing home, 
or intermediate care facility for the 
mentally or physically handicapped. 
For a building described in section 
42(i)(3)(B)(iii) (relating to transitional 
housing for the homeless) or section 
42(i)(3)(B)(iv) (relating to single-room 
occupancy), a supportive service in-
cludes any service provided to assist 
tenants in locating and retaining per-
manent housing. 

(B) Specific project exception. Gross 
rent does not include the cost of man-
datory meals in any federally-assisted 
project for the elderly and handicapped 
(in existence on or before January 9, 
1989) that is authorized by 24 CFR 278 
to provide a mandatory meals program. 

[T.D. 8520, 59 FR 10074, Mar. 3, 1994, as 
amended by T.D. 8859, 65 FR 2328, Jan. 14, 
2000] 
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