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PART 200—EMPLOYEE 
RESPONSIBILITIES AND CONDUCT 

CROSS REFERENCES: The regulations gov-
erning the responsibilities and conduct of 
employees of the Agency for International 
Development are codified as part 2635 of title 
5, prescribed by the Office of Government 
Ethics. 

PART 201—RULES AND PROCE-
DURES APPLICABLE TO COM-
MODITY TRANSACTIONS FI-
NANCED BY USAID 

Subpart A—Definitions and Scope of This 
Part 

Sec. 
201.01 Definitions. 
201.02 Scope and application. 
201.03 OMB approval under the Paperwork 

Reduction Act. 

Subpart B—Conditions Governing the Eligi-
bility of Procurement Transactions for 
USAID Financing 

201.10 Purpose. 
201.11 Eligibility of commodities. 
201.12 Eligibility of incidental services. 
201.13 Eligibility of delivery services. 
201.14 Eligibility of bid and performance 

bonds and guaranties. 
201.15 U.S. flag vessel shipping requirement. 

Subpart C—Procurement Procedures; 
Responsibilities of Importers 

201.20 Purpose. 
201.21 Notice to supplier. 
201.22 Procurement under public sector pro-

cedures. 
201.23 Procurement under private sector 

procedures. 
201.24 Progress and advance payments. 
201.25 Bid and performance bonds and guar-

anties. 
201.26 Expenditure of marine insurance loss 

payments. 

Subpart D—Responsibilities of Suppliers 

201.30 Purpose. 
201.31 Suppliers of commodities. 
201.32 Suppliers of delivery services. 

Subpart E—General Provisions Relating to 
USAID Financing of Commodities and 
Commodity-Related Services 

201.40 Purpose. 
201.41 Audit and inspection. 

201.42 Reexport of USAID-financed com-
modities. 

201.43 Diversion clause. 
201.44 Vesting in USAID of title to commod-

ities. 
201.45 Termination or modification of a 

loan, grant or implementing document. 
201.46 Compensation to supplier if shipment 

is prohibited. 
201.47 Use of marine insurance loss pro-

ceeds. 

Subpart F—Payment and Reimbursement 

201.50 Purpose. 
201.51 Methods of financing. 
201.52 Required documents. 
201.53 Final date for presentation of docu-

ments. 

Subpart G—Price Provisions 

201.60 Purpose and applicability of this sub-
part. 

201.61 Meaning of terms in this subpart. 
201.62 Responsibilities of borrower/grantee 

and of supplier. 
201.63 Maximum prices for commodities. 
201.64 Application of the price rules to com-

modities. 
201.65 Commissions, discounts and other 

payments, credits, benefits and allow-
ances. 

201.66 Side payments. 
201.67 Maximum freight charges. 
201.68 Maximum prices for commodity-re-

lated services. 
201.69 Cooperating country taxes and fees. 

Subpart H—Rights and Responsibilities of 
Banks 

201.70 Purpose. 
201.71 Terms of letters of credit. 
201.72 Making payments. 
201.73 Limitations on the responsibilities of 

banks. 
201.74 Additional documents for USAID. 
201.75 Termination or modification. 

Subpart I—Rights and Remedies of USAID, 
and Waiver Authority 

201.80 Purpose. 
201.81 Rights of USAID against borrower/ 

grantees. 
201.82 Rights of USAID against suppliers. 
201.83 No waiver of alternative rights or 

remedies by USAID. 
201.84 Limitation on period for making re-

fund requests. 
201.85 Legal effect of USAID approvals and 

decisions. 
201.86 Waiver and amendment authority. 
APPENDIX A TO PART 201—SUPPLIER’S CER-

TIFICATE AND AGREEMENT WITH THE AGEN-
CY FOR INTERNATIONAL DEVELOPMENT 
(AID 282) 
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APPENDIX B TO PART 201—APPLICATION FOR 
APPROVAL OF COMMODITY ELIGIBILITY 
(AID 11) 

AUTHORITY: 22 U.S.C. 2381. 

SOURCE: 55 FR 34232, Aug. 22, 1990, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 201 appear at 62 FR 38027, July 16, 1997. 

Subpart A—Definitions and Scope 
of This Part 

§ 201.01 Definitions. 
As used in this part, the following 

terms shall have the meanings indi-
cated below: 

(a) The Act means the Foreign Assist-
ance Act of 1961, as amended from time 
to time. 

(b) USAID means the U.S. Agency for 
International Development or any suc-
cessor agency, including when applica-
ble, each USAID Mission abroad. 

(c) USAID Geographic Code means a 
code in the USAID Geographic Code 
Book which designates a country, a 
group of countries, or an otherwise de-
fined area. Principal USAID geographic 
codes are described in § 201.11(b)(4) of 
this part. 

(d) USAID/W means the USAID in 
Washington, DC 20523, including any of-
fice thereof. 

(e) Approved applicant means the indi-
vidual or organization designated by 
the borrower/grantee to establish cred-
its with banks in favor of suppliers or 
to instruct banks to make payments to 
suppliers, and includes any agent act-
ing on behalf of such approved appli-
cant. 

(f) Bank means a banking institution 
organized under the laws of the United 
States, or any State, commonwealth, 
territory, or possession thereof, or the 
District of Columbia. 

(g) Borrower/grantee means the gov-
ernment of any cooperating country, or 
any agency, instrumentality or polit-
ical subdivision thereof, or any private 
entity, to which USAID directly makes 
funds available by loan or grant. 

(h) Commission means any payment or 
allowance made or agreed to be made 
by a supplier to any person for the con-
tribution which that person has made 
to securing the sale for the supplier or 
which the person makes to securing 

similar sales on a continuing basis for 
the supplier. 

(i) Commodity means any material, 
article, supply, goods, or equipment. 

(j) Commodity Approval Application 
means the Application for Approval of 
Commodity Eligibility (Form AID 11) 
which appears as appendix B to this 
part 201. 

(k) Commodity-related services means 
delivery services and/or incidental 
services. 

(l) Cooperating country means the 
country receiving the USAID assist-
ance subject to provisions of this part 
201. 

(m) Delivery means the transfer to, or 
for the account of, an importer of the 
right to possession of a commodity, or, 
with respect to a commodity-related 
service, the rendering to, or for the ac-
count of, an importer of any such serv-
ice. 

(n) Delivery service means any service 
customarily performed in a commer-
cial export transaction which is nec-
essary to effect a physical transfer of 
commodities to the cooperating coun-
try. Examples of such services are the 
following: export packing, local 
drayage in the source country (includ-
ing waiting time at the dock), ocean 
and other freight, loading, heavy lift, 
wharfage, tollage, switching, dumping 
and trimming, lighterage, insurance, 
commodity inspection services, and 
services of a freight forwarder. Delivery 
services may also include work and ma-
terials necessary to meet USAID mark-
ing requirements. 

(o) Implementing document means any 
document, including a letter of com-
mitment, issued by USAID which au-
thorizes the use of USAID funds for the 
procurement of commodities and/or 
commodity related services and which 
specifies conditions which will apply to 
such procurement. 

(p) Importer means any person or or-
ganization, governmental or otherwise, 
in the cooperating country who is au-
thorized by the borrower/grantee to use 
USAID funds under this Regulation for 
the procurement of commodities, and 
includes any borrower/grantee who un-
dertakes such procurement. 

(q) Incidental services means the in-
stallation or erection of USAID-fi-
nanced equipment, or the training of 
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personnel in the maintenance, oper-
ation and use of such equipment. 

(r) Mission means the USAID Mission 
or representative in a cooperating 
country. 

(s) Non-vessel-operating common carrier 
(NVOCC) under Section 3(17) of the 
Shipping Act of 1984 means a common 
carrier pursuant to Section 3(6) of such 
Act that does not operate any of the 
vessels by which the ocean transpor-
tation is provided, and is a shipper in 
its relationship with an ocean carrier. 

(t) Purchase contract means any con-
tract or similar arrangement under 
which a supplier furnishes commodities 
and/or commodity-related services fi-
nanced under this part. 

(u) Responsible bidder is one who has 
the technical expertise, management 
capability, workload capacity, and fi-
nancial resources to perform the work 
successfully. 

(v) Responsive bid is a bid that com-
plies with all the terms and conditions 
of the invitation for bids without mate-
rial modification. A material modifica-
tion is a modification which affects the 
price, quantity, quality, delivery or in-
stallation date of the commodity or 
which limits in any way responsibil-
ities, duties, or liabilities of the bidder 
or any rights of the importer or USAID 
as any of the foregoing have been speci-
fied or defined in the invitation for 
bids. 

(w) Schedule B means the ‘‘Schedule 
B, Statistical Classification of Domes-
tic and Foreign Commodities Exported 
from the United States’’ issued and 
amended from time to time by the U.S. 
Bureau of the Census, Department of 
Commerce and available as stated in 15 
CFR 30.92. 

(x) Source means the country from 
which a commodity is shipped to the 
cooperating country, or the cooper-
ating country if the commodity is lo-
cated therein at the time of the pur-
chase. Where, however, a commodity is 
shipped from a free port or bonded 
warehouse in the form in which re-
ceived therein, source means the coun-
try from which the commodity was 
shipped to the free port or bonded 
warehouse. 

(y) State means the District of Co-
lumbia or any State, commonwealth, 

territory or possession of the United 
States. 

(z) Supplier means any person or or-
ganization, governmental or otherwise, 
who furnishes commodities and/or com-
modity-related services financed under 
this part 201. 

(aa) Supplier’s Certificate means Form 
AID 282 ‘‘Supplier’s Certificate and 
Agreement with the Agency for Inter-
national Development,’’ including the 
‘‘Invoice and Contract Abstract’’ on 
the reverse of such form (which appears 
as appendix A to this part 201), or any 
substitute form which may be pre-
scribed in the letter of commitment or 
other pertinent implementing docu-
ment. 

(bb) United States means the United 
States of America, any State(s) of the 
United States, the District of Colum-
bia, and areas of U.S. associated sov-
ereignty, including commonwealths, 
territories and possessions. 

(cc) Vessel operating common carrier 
(VOCC) means an ocean common car-
rier pursuant to section 3(18) of the 
Shipping Act of 1984 which operates the 
vessel by which ocean transportation is 
provided. 

§ 201.02 Scope and application. 
(a) The appropriate implementing 

documents will indicate whether and 
the extent to which this part 201 shall 
apply to the procurement of commod-
ities or commodity-related services or 
both. Whenever this part 201 is applica-
ble, those terms and conditions of this 
part will govern which are in effect on 
the date of issuance of the direct letter 
of commitment to the supplier; if a 
bank letter of commitment is applica-
ble, the terms and conditions govern 
which are in effect on the date of 
issuance of an irrevocable letter of 
credit under which payment is made or 
is to be made from funds made avail-
able under the Act, or, if no such letter 
of credit has been issued, on the date 
payment instructions for payment 
from funds made available under the 
Act are received by the paying bank. 

(b) The borrower/grantee is respon-
sible for compliance with the applica-
ble provisions of this part by importers 
and suppliers and for assuring that im-
porters and suppliers are informed of 
the extent to which this part applies. 
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(c) Unless otherwise indicated, ref-
erences in this part 201 to subparts or 
to sections relate to subparts or sec-
tions of this part 201. 

§ 201.03 OMB approval under the Pa-
perwork Reduction Act. 

(a) OMB has approved the following 
information collection and record-
keeping requirements established by 
this part 201 (OMB Control No. 0412– 
0514, expiring July 31, 2000): 

Sec. 

201.13(b)(1) 
201.13(b)(2) 
201.15(c) 
201.31(f) 
201.31(g) 
201.32(b) 
201.32(c) 
201.51(c) 
201.52(a) 
201.74 

(b) USAID will use the information 
requested in these sections to verify 
compliance with statutory and regu-
latory requirements and to assist in 
the administration of USAID-financed 
commodity programs. The information 
is required from suppliers in order to 
receive payment for commodities or 
commodity-related services. The public 
reporting burden for this collection of 
information is estimated to average a 
half hour per response, including the 
time required for reviewing instruc-
tions, searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. Send 
comments regarding this burden esti-
mate or any other aspect of this collec-
tion of information, including sugges-
tions for reducing this burden, to the 
Office of Procurement, Policy Division 
(M/OP/P), U.S. Agency for Inter-
national Development, 1300 Pennsyl-
vania Avenue, Washington, DC 20523– 
7801, and the Office of Management and 
Budget, Paperwork Reduction Project 
(0412–0514), Washington, DC 20503. 

[64 FR 17535, Apr. 12, 1999] 

Subpart B—Conditions Governing 
the Eligibility of Procurement 
Transactions for USAID Financ-
ing 

§ 201.10 Purpose. 

This subpart sets forth requirements 
for USAID financing applicable to 
transactions for the procurement of 
commodities and/or commodity-related 
services. 

§ 201.11 Eligibility of commodities. 

To qualify for USAID financing, a 
commodity procurement transaction 
shall satisfy the following require-
ments: 

(a) Description and condition of the 
commodity. The commodity shall con-
form to the description in the imple-
menting document. Unless otherwise 
authorized by USAID/W in writing, the 
commodity shall be unused, and may 
not have been disposed of as surplus by 
any governmental agency. 

(b) Source. The authorized source for 
procurement shall be a country or 
countries authorized in the imple-
menting document by name or by ref-
erence to a USAID geographic code. 
The source and origin of a commodity 
must be an authorized source country. 
The applicable rules on source, origin 
and nationality for commodities and 
commodity-related services are in sub-
parts (B), (C), and (F) of part 228 of this 
chapter. 

(c) Date of shipping documents. The 
documents required as evidence of 
shipment under § 201.52(a)(4) shall show 
that the date of shipment was within 
the shipping period, if any, specified in 
the implementing document. 

(d) Medium of transportation. Ship-
ment shall not be effected: 

(1) By a transportation medium 
owned, operated or under the control of 
any country not included within 
USAID Geographic Code 935; or 

(2) Under any ocean or air charter 
which has not received prior approval 
by USAID/W, Office of Procurement 
(Transportation Division). 

(e) Marine insurance. In accordance 
with the provisions of § 228.23 of this 
chapter, USAID may require that any 
USAID-financed commodity shipped to 

VerDate Mar<15>2010 08:52 May 19, 2011 Jkt 223074 PO 00000 Frm 00808 Fmt 8010 Sfmt 8010 Y:\SGML\223074.XXX 223074w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R



799 

Agency for International Development § 201.13 

the cooperating country shall be in-
sured against marine risks and that 
such insurance shall be placed in the 
United States with a company or com-
panies authorized to do marine insur-
ance business in a State of the United 
States. 

(f) Timely submission of documents. All 
documents required under § 201.52 to be 
submitted by a supplier in order to re-
ceive payment or reimbursement shall 
be submitted to USAID under direct 
letters of commitment or to a des-
ignated bank under bank letters of 
credit on or before the terminal date 
specified in the letter of commitment 
or letter of credit, respectively. 

(g) U.S. Treasury Department regula-
tions. Procurement transactions shall 
comply with the requirements of the 
U.S. Treasury Department Foreign As-
sets, Sanctions, Transactions and 
Funds Control Regulations published 
in 31 CFR parts 500 through 599, as from 
time to time amended. 

(h) Commodities shipped out of a free 
port or bonded warehouse. No com-
modity shipped out of a free port or 
bonded warehouse is eligible for USAID 
financing if it was shipped to the free 
port or bonded warehouse without com-
pliance with the requirements set forth 
in paragraph (d)(1) of this section, or if 
it was shipped from the free port or 
bonded warehouse without compliance 
with the requirements set forth in 
paragraphs (d) (1) and (2) of this sec-
tion. 

(i) Purchase price. The purchase price 
for the commodity shall satisfy the re-
quirements of subpart G. 

(j) Purchases from eligible suppliers. 
Commodities procured with funds made 
available under this part 201 shall be 
purchased from eligible suppliers. The 
rules on the nationality of suppliers of 
commodities are in section 228.14 of 
this chapter. 

(k) Determination of commodity eligi-
bility. The commodity shall be ap-
proved in writing by USAID for each 
purchase transaction as eligible for 
USAID financing. Such approval shall 
be indicated on the Application for Ap-
proval of Commodity Eligibility (Form 

AID 11) submitted to USAID by the 
supplier. 

[55 FR 34232, Aug. 22, 1990, as amended at 58 
FR 48797, Sept. 20, 1993; 62 FR 38027, July 16, 
1997] 

§ 201.12 Eligibility of incidental serv-
ices. 

Incidental services may be financed 
under the same implementing docu-
ment which makes funds available for 
the procurement of equipment only if: 

(a) Such services are specified in the 
purchase contract relating to the 
equipment; 

(b) The price satisfies the require-
ments of § 201.68; 

(c) The portion of the total purchase 
contract price attributable to such 
services does not exceed 25 percent; and 

(d) The supplier of such services, 
prior to approval of the USAID Com-
modity Approval Application, has nei-
ther been suspended or debarred by 
USAID under part 208 of this chapter, 
nor has been placed on the ‘‘Lists of 
Parties Excluded from Federal Pro-
curement or Nonprocurement Pro-
grams,’’ published by the U.S. General 
Services Administration. 

(e) The supplier of such services 
meets the requirements of § 228.25 of 
this chapter. 

[55 FR 34232, Aug. 22, 1990, as amended at 62 
FR 38027, July 16, 1997] 

§ 201.13 Eligibility of delivery services. 
(a) General. Delivery of USAID-fi-

nanced commodities may be financed 
under the implementing document pro-
vided the delivery services meet the re-
quirements of this section and the ap-
plicable provisions in part 228, subpart 
C of this chapter. 

(b) Transportation costs. USAID will 
not finance transportation costs: 

(1) For shipment beyond the point of 
entry in the cooperating country ex-
cept when intermodal transportation 
service covering the carriage of cargo 
from point of origin to destination is 
used, and the point of destination, as 
stated in the carrier’s through bill of 
lading, is established in the carrier’s 
tariff; or 

(2) On a transportation medium 
owned, operated or under the control of 
any country not included in Geo-
graphic Code 935; or 
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(3) Under any ocean or air charter 
covering full or part cargo (whether for 
a single voyage, consecutive voyages, 
or a time period) which has not re-
ceived prior approval by USAID/W, Of-
fice of Procurement, Transportation 
Division); or 

(4) Which are attributable to broker-
age commissions which exceed the lim-
itations specified in § 201.65(h) or to ad-
dress commissions, dead freight, de-
murrage or detention. 

(c) Inspection services. USAID will fi-
nance inspection of USAID-financed 
commodities when inspection is re-
quired by USAID, or in those cases 
where inspection is required by the im-
porter and such inspection is specified 
in the purchase contract, performed by 
independent inspectors and is either 
customary in export transactions for 
the commodity involved or is necessary 
to determine conformity of the com-
modities to the contract. Section 228.24 
of this chapter covers the nationality 
requirements for suppliers of inspec-
tion services. 

(d) Marine insurance. (1) Unless other-
wise authorized, USAID will finance 
premiums for marine insurance includ-
ing war risk on USAID-financed com-
modities only if: 

(i) The insurance is placed in a coun-
try included in the authorized Geo-
graphic Code: Provided, that if the au-
thorized Geographic Code is any other 
than USAID Geographic Code 000, the 
cooperating country itself shall be rec-
ognized as an eligible source; and 

(ii) Such insurance is placed either in 
accordance with the terms of the com-
modity purchase contract or on the 
written instructions of the importer; 
and 

(iii) Insurance coverage relates only 
to the period during which the com-
modities are in transit to the cooper-
ating country, except that it may in-
clude coverage under a warehouse-to- 
warehouse clause; and 

(iv) The premiums do not exceed the 
limitations contained in § 201.68; and 

(v) The insurance provides that loss 
payment proceeds shall be paid in U.S. 
dollars or other freely convertible cur-
rency. 

(2) Within the meaning of § 201.11(e), 
as well as this paragraph, insurance is 
placed in a country only if payment of 

the insurance premium is made to, and 
the insurance policy is issued by, an in-
surance company office located in that 
country. 

(e) Suspension and debarment. In order 
to be eligible for USAID financing, the 
costs of any delivery services must be 
paid to carriers, insurers, or suppliers 
of inspection services who, prior to ap-
proval of the USAID Commodity Ap-
proval Application, have neither been 
suspended nor debarred under USAID 
Regulation 8, 22 CFR part 208, nor in-
cluded on the ‘‘Lists of Parties Ex-
cluded from Federal Procurement or 
Nonprocurement Programs’’ published 
by the U.S. General Services Adminis-
tration. 

[55 FR 34232, Aug. 22, 1990, as amended at 62 
FR 38027, July 16, 1997] 

§ 201.14 Eligibility of bid and perform-
ance bonds and guaranties. 

The cost of any bid bond or guaranty 
posted by a successful bidder or of any 
performance bond or guaranty posted 
by a supplier is eligible for financing 
under the implementing document, 
provided that the bond or guaranty 
conforms to the requirements of the in-
vitation for bids or the contract, as ap-
plicable, and to the extent that the 
principal amount of the bond or guar-
anty does not exceed the amount cus-
tomary in international trade for the 
type of transaction and commodity in-
volved. Bonds or guaranties may be 
payable in U.S. dollars, or a freely con-
vertible currency or local currency, 
and shall be posted in favor of the pur-
chaser. Nationality requirements for 
sureties, insurance companies or banks 
who issue bonds or guaranties under 
USAID-financed transactions are set 
forth in § 228.38(b) of this chapter. 

[55 FR 34232, Aug. 22, 1990, as amended at 62 
FR 38027, July 16, 1997] 

§ 201.15 U.S. flag vessel shipping re-
quirements. 

(a) General requirements. Unless 
USAID determines that privately 
owned U.S. flag commercial ocean ves-
sels are not available at fair and rea-
sonable rates for such vessels: 

(1) At least fifty percent (50%) of the 
gross tonnage (computed separately for 
dry bulk carriers, dry cargo liners, and 
tankers from each of two geographic 
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areas—the U.S. and all other countries) 
of all goods financed by USAID which 
are transported on ocean vessels shall 
be transported on privately owned U.S. 
flag commercial vessels; and 

(2) At least fifty percent (50%) of the 
gross freight revenue generated by all 
shipments of USAID-financed commod-
ities which are transported to the ter-
ritory of the borrower/grantee on dry 
cargo liners shall be paid to or for the 
benefit of privately owned U.S. flag 
commercial vessels. 

(b) Methods of compliance. (1) Compli-
ance with these requirements with re-
spect to dry cargo liner vessels shall be 
achieved for the total of liner ship-
ments made during the term of the 
loan or grant agreement. If USAID de-
termines at any time during the term 
of the agreement that compliance may 
not be achieved, USAID may require 
that all subsequent shipments be made 
on U.S. flag liners until compliance is 
assured. 

(2) Compliance with these require-
ments with respect to dry bulk carriers 
and tankers shall be achieved for each 
quantitative unit of cargo. A quan-
titative unit of cargo is the total ton-
nage of a commodity or commodities 
included in one invitation for bids or 
other solicitation of offers from ocean 
carriers for the transportation of cargo 
which may move in full shipload lots. 
USAID shall approve a charter or other 
contract of affreightment for a non- 
U.S. flag vessel only if USAID has de-
termined that at least 50% of the quan-
titative unit will move on U.S. flag 
vessels, to the extent that such vessels 
are available at fair and reasonable 
rates for such vessels. U.S. flag dry 
cargo liners whose offers are responsive 
to the terms of the invitation for bids 
or other solicitation of vessels may be 
used for achieving compliance for the 
quantitative unit. 

(c) Nonavailability of U.S. flag vessels. 
Upon application of the borrower/ 
grantee or the supplier, USAID/W, Of-
fice of Procurement, Transportation 
Division, shall determine and advise 
the applicant whether or not privately 
owned U.S. flag vessels are available 
for any specific shipment of commod-
ities at fair and reasonable rates. A de-
termination that U.S. flag vessels are 
not available does not carry with it the 

authorization for USAID to finance 
freight on a vessel not otherwise au-
thorized; this requires a separate waiv-
er approval in accordance with 
§ 201.13(b)(1)(ii). 

(d) Responsibility. The borrower/grant-
ee is responsible for compliance with 
the requirements of this section and 
for imposing upon subborrowers, con-
tractors and importers such require-
ments regarding shipping arrange-
ments with suppliers as will assure dis-
charge of this responsibility. 

(e) Privately owned U.S. flag commer-
cial vessels. For purposes of this section 
the term ‘‘privately owned U.S. flag 
commercial vessels’’ shall not include 
any vessel which, subsequent to Sep-
tember 21, 1961, shall have been either 
built outside the U.S., rebuilt outside 
the U.S. or documented under any for-
eign registry until such vessel shall 
have been documented under the laws 
of the U.S. for a period of 3 years. 

Subpart C—Procurement Proce-
dures; Responsibilities of Im-
porters 

§ 201.20 Purpose. 
This subpart prescribes procurement 

procedures which shall apply to an im-
porter whenever a commodity procure-
ment is to be financed by USAID sub-
ject to this part 201. 

§ 201.21 Notice to supplier. 
The importer is responsible for pro-

viding the supplier with the following 
information (either through the invita-
tion for bids, the request for quotations 
or otherwise): 

(a) Notice that the transaction is to 
be financed by USAID under this part 
201; 

(b) The identification number of the 
implementing document; 

(c) All additional information pre-
requisite to USAID financing and con-
tained in the instructions from the bor-
rower/grantee to the importer (for ex-
ample, eligible source of commodity, 
periods during which deliveries must be 
made, shipping provisions, and docu-
mentation requirements); and, where 
appropriate, 

(d) Notice of the marking require-
ments in § 201.31(d), when the importer 
is the government of the cooperating 
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country or any if its subdivisions or in-
strumentalities. 

§ 201.22 Procurement under public 
sector procedures. 

(a) General requirements. When the im-
porter is the government of the cooper-
ating country or any of its subdivi-
sions, agencies or instrumentalities, all 
purchase contracts for commodities 
shall be awarded under public sector 
procedures in this section unless other-
wise authorized by USAID. Such con-
tracts shall be awarded on a competi-
tive basis unless otherwise authorized 
by USAID under paragraph (g) of this 
section. 

(b) Formal competitive bidding. Formal 
competitive bidding procedures shall 
be used for all procurements estimated 
to exceed $100,000 or the equivalent, ex-
clusive of ocean or air transportation 
costs, except when other procedures 
are authorized in accordance with this 
section. Formal competitive bidding 
procedures may also be used for pro-
curements under $100,000 at the option 
of the importer. Formal competitive 
bidding procedures include advertising 
the availability of an invitation for 
bids in accordance with paragraph (h) 
of this section, issuance of the invita-
tion for bids, public opening of sealed 
bids, evaluation of bids, and award of 
the contract, except as provided in 
§ 201.22(b)(3), to the lowest responsive 
bid by a responsible bidder. 

(1) Contents of the invitation for bids. 
The invitation for bids and every at-
tachment and amendment thereto shall 
be in the English language and shall be 
available to prospective suppliers free 
of charge unless otherwise authorized 
by USAID. The following minimum re-
quirements are applicable: 

(i) Statement of requirements. The invi-
tation for bids shall state specifically 
that the formal competitive bidding 
procedures set forth in this § 201.22 
apply. The terms and conditions of the 
procurement shall be clearly indicated, 
including any factors other than price 
to be used in the evaluation. Com-
modity specifications shall be stated in 
a non-restrictive manner and in suffi-
cient detail to permit maximum re-
sponse from prospective suppliers. The 
metric system of measurements shall 
be used for specifications unless USAID 

determines in writing that such use is 
impractical or is likely to cause sig-
nificant inefficiencies or the loss of 
markets to U.S. firms. 

(ii) Statement regarding submission of 
bids. The invitation for bids shall be ap-
propriately numbered and state the 
complete physical address, as well as 
any post office box number, to which 
bids or offers are to be sent, the closing 
hour and date for submission and the 
date, hour and place of the public open-
ing of the bids. If additional drawings, 
details, regulations or forms are nec-
essary for submitting a bid, the invita-
tion shall state where such material 
may be obtained. 

(iii) Statement regarding this part 201. 
The invitation for bids shall expressly 
indicate the extent to which any re-
sulting contract is subject to the re-
quirements of this part 201. 

(iv) Statement regarding late bids. The 
invitation for bids shall state that no 
bid received at the address designated 
in the invitation after the closing hour 
and date for submission will be consid-
ered for award unless its late arrival at 
that address is attributable solely to 
mishandling of the bid documents by 
the importer or any of its agents di-
rectly associated with receiving or 
processing the bids. In no case will the 
importer consider a bid which was not 
received at the place of public opening 
before the award was made. 

(2) Handling bids. Bids received shall 
be held intact and sealed and shall be 
safeguarded against disclosure of con-
tents prior to bid opening. The bids 
shall be opened publicly as specified in 
the bid invitation, and all properly sub-
mitted bids shall be considered. Direct 
submission of a bid by a prospective 
supplier, rather than through an agent 
or other representative of the supplier 
in the cooperating country, shall not 
be cause for rejection. 

(3) Awards. Every award shall be 
made to that responsible bidder whose 
responsive bid is lowest in price. If any 
factor other than price is used in evalu-
ating bids, each such factor shall be 
computed in accordance with the for-
mula in the invitation for bids. 

(c) Two-stage formal competitive bid-
ding. Subject to the approval of USAID, 
two-stage formal competitive bidding 
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may be used in the procurement of spe-
cialized equipment, where require-
ments are stated in performance-type 
specifications. Two-stage bidding in-
volves a request for technical proposals 
for the equipment being purchased, 
submission of proposals without price 
information, discussions with the 
offerors as necessary to clarify pro-
posals, followed by a request for priced 
bids for those proposals found to be 
fully acceptable following discussions 
between the offerors and the purchaser. 
The priced bids shall be publicly 
opened. Handling and award of the bids 
shall comply with paragraphs (b) (2) 
and (3) of this section. 

(d) Competitive negotiation procedures. 
(1) If approved by USAID based on a 
written record of the reasons therefor, 
a competitive negotiation procedure 
may be used. Competitive negotiation 
procedures include advertising the 
availability of a request for quotations 
in accordance with paragraph (h) of 
this section, issuance of the request for 
quotations, receipt and evaluation of 
offers, negotiation (when appropriate), 
and award of the contract to the offer-
or submitting the most advantageous 
offer, price and other factors consid-
ered. Competitive negotiation proce-
dures may be approved in the following 
circumstances: 

(i) When it is impossible to develop 
adequate commodity specifications for 
use in an invitation for bids; 

(ii) When price alone would not be an 
effective means of determining an 
award (i.e., when criteria, such as time 
of delivery or service capability need 
to be evaluated); 

(iii) When emergency procurement is 
justified by a demonstration that the 
time required for formal competitive 
bid procedures would result in an unac-
ceptable delay in delivering the com-
modities; 

(iv) When proprietary procurement is 
justified; or 

(v) When adherence to formal com-
petitive procedures would impair pro-
gram objectives. 

(2) When formal competitive bidding 
procedures have failed, all bids have 
been rejected, and further use of such 
procedures would clearly not be pro-
ductive, the Mission Director may au-
thorize the use of competitive negotia-

tion procedures. Further advertising is 
not required. The request for 
quotations may be prepared as a new 
document or may incorporate appro-
priate provisions of the invitation for 
bids. It shall be submitted to those po-
tential suppliers who originally sub-
mitted bids in response to the invita-
tion for bids. 

(e) Small value procurement. When the 
estimated value of the contract does 
not exceed $100,000 or equivalent (ex-
clusive of ocean and air transportation 
costs), the purchaser may award a con-
tract by advertising the procurement 
in accordance with paragraph (h) of 
this section and soliciting quotations 
from a reasonable number of sources, 
including, where feasible, producers of 
the commodity, taking into consider-
ation: 

(1) The nature of the commodities to 
be purchased; 

(2) The number of sources which can 
supply the commodities; 

(3) The value of the procurement; and 
(4) The administrative cost of pro-

curing the commodities. 

The contract shall be awarded to the 
offeror with the most advantageous 
offer, price and other factors consid-
ered. 

(f) Proprietary procurement. Pur-
chasing by brand or trade name or by a 
restrictive specification (proprietary 
procurement) may be justified for rea-
sons such as: 

(1) Substantial benefits, such as 
economies in maintenance of spare 
parts inventories, stronger local dealer 
organization, better repair facilities, or 
greater familiarity by operating per-
sonnel, can be achieved through stand-
ardizing on a particular brand; 

(2) Compatibility with equipment on 
hand is required; or 

(3) Special design or operational 
characteristics are required. 

The need for proprietary procurement 
may serve as the basis for approving 
the use of competitive negotiation pro-
cedures in accordance with paragraph 
(d) of this section or a waiver for nego-
tiation with a single source in accord-
ance with paragraph (g) of this section. 

(g) Negotiation with a single source—(1) 
Circumstances. Competition may be 
waived and negotiation with a single 
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source authorized by USAID under one 
of the following circumstances: 

(i) the purchaser can demonstrate the 
existence of an emergency situation in 
which the requirement for competition 
would result in an unacceptable delay 
in the procurement of the commod-
ities; 

(ii) proprietary procurement is justi-
fied and the necessary commodities or 
spare parts are available from only one 
source, taking into account any special 
requirements such as the need for in- 
country service capability; or 

(iii) adherence to competitive proce-
dures would result in the impairment 
of the objectives of the United States 
foreign assistance program or would 
not be in the best interest of the 
United States. 

(2) Amendments. Negotiation with a 
single source to amend an existing con-
tract outside the scope of the contract 
must be justified under one or more of 
the criteria in paragraph (g)(1) of this 
section and formally approved by 
USAID. 

(h) Advertising—(1) Requirements. (i) 
For each procurement estimated to ex-
ceed $25,000, or equivalent (exclusive of 
ocean and air transportation costs), no-
tice of the availability of the invita-
tion for bids, request for quotations or 
specific information about procure-
ments under $100,000 shall be published 
by the USAID Office of Small and Dis-
advantaged Business Utilization/Minor-
ity Resource Center in the appropriate 
USAID Bulletin. The purchaser shall 
submit three copies of each invitation 
for bids or request for quotations (if 
any) to the USAID Mission with its re-
quest for advertising. The Mission will 
forward the request for advertising and 
the procurement documents to USAID/ 
W. The request for advertising should 
arrive in the Office of Small and Dis-
advantaged Business Utilization/Minor-
ity Resource Center at least 45 days 
prior to the final date for receiving 
bids or quotations. The purchaser may, 
in addition, advertise in appropriate 
local, regional, and international jour-
nals, newspapers, etc., and otherwise, 
in accordance with local practice. 

(ii) Additionally, if the estimated 
value of the contract is more than 
$100,000, or equivalent (exclusive of 
ocean and air transportation costs), 

the notice of availability of the invita-
tion for bids or request for quotations 
shall be published in the ‘‘Commerce 
Business Daily’’ of the U.S. Depart-
ment of Commerce. 

(2) Exceptions. (i) When negotiation 
with a single source has been author-
ized, advertising is not required. 

(ii) When formal competitive bid pro-
cedures have failed to result in an 
award pursuant to paragraph (d)(2) of 
this section and a determination is 
made to follow competitive negotiation 
procedures, no further advertising is 
required. 

(iii) The requirements for advertising 
as set forth above may be waived by 
USAID to avoid serious procurement 
delays in certain circumstances, pro-
vided, however, that efforts shall be 
made to secure bids or offers from a 
reasonable number of potential sup-
pliers. 

(i) USAID approvals. (1) Each invita-
tion for bids or request for quotations 
for an USAID-financed procurement 
which is estimated to exceed $100,000, 
or equivalent (exclusive of ocean and 
air transportation costs), must be ap-
proved by USAID prior to issuance. 

(2) Each contract in excess of $100,000, 
or equivalent (exclusive of ocean and 
air transportation costs), must be for-
mally approved by USAID prior to fi-
nalization with the supplier. 

(3) USAID may require that con-
tracts under $100,000 be formally ap-
proved prior to finalization with the 
supplier. 

§ 201.23 Procurement under private 
sector procedures. 

(a) General requirements. Procure-
ments under private sector procedures 
will normally be carried out by import-
ers using negotiated procurement pro-
cedures, unless the importer chooses to 
follow the procedures in § 201.22. Pro-
curement on a negotiated basis shall be 
in accordance with good commercial 
practice. Solicitations by the importer 
for quotations or offers shall be made 
uniformly to a reasonable number of 
prospective suppliers, including, where 
feasible, producers of a commodity, 
and all quotations or offers received, 
whether or not specifically solicited, 
shall be given consideration before 
making an award. 
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(b) Publicizing. To provide suppliers 
in the United States with an oppor-
tunity to participate in furnishing 
commodities which may be purchased 
on a negotiated basis under USAID fi-
nancing, USAID will periodically pub-
lish for each cooperating country a list 
of commodities which may be expected 
to be imported and the names and con-
tact information for the importers 
which have traditionally purchased 
those commodities. Interested sup-
pliers may then make offers or furnish 
quotations on the products they desire 
to sell directly to the importers of 
those products. USAID will not pub-
licize specific proposed purchases 
which are to be undertaken by private 
sector importers on a negotiated basis 
unless specifically requested to do so 
by the importer in accordance with the 
provisions of paragraph (c) of this sec-
tion. 

(c) Notification. If the importer elects 
to solicit quotations and offers for spe-
cific proposed purchases through publi-
cation by USAID, USAID will notify 
prospective suppliers of the export op-
portunity through the appropriate 
USAID bulletin. Requests for such no-
tification shall be submitted to the Of-
fice of Small and Disadvantaged Busi-
ness Utilization/Minority Resource 
Center, USAID, Washington, DC 20523– 
7700, and shall contain the name and 
contact information for the importer, a 
full description of the commodities and 
any commodity related services re-
quired, applicable price and delivery 
terms and other relevant procurement 
data, in the English language. The 
metric system of measurements shall 
be used for specifications unless USAID 
determines in writing that such use is 
impractical or is likely to cause sig-
nificant inefficiencies or the loss of 
markets to U.S. firms. 

(d) Notice of quotations and offers re-
ceived. USAID may require that the im-
porter furnish an abstract in the 
English language and identify thereon 
all offers or quotations received, the 
offer accepted or order placed, the 
price, the quantity, the name and ad-
dress of all persons submitting offers or 
quotations and of their principals, if 
any (including manufacturers or proc-
essors of the commodity). 

(e) Procurement under special supplier- 
importer relationships—(1) Solicitation 
of offers from more than one supplier is 
not required if: 

(i) The importer is purchasing for re-
sale or processing, as the supplier’s 
regularly authorized distributor or 
dealer, a commodity which, under the 
terms of the distributorship or dealer 
agreement, the importer is precluded 
from buying from another supplier; or 

(ii) The importer is purchasing for re-
sale a registered brand-name com-
modity from a supplier who is the ex-
clusive distributor of that commodity 
to the area of the importer. 

(2) USAID may require the importer 
to furnish, or cause to be furnished, to 
USAID documentary evidence of the 
existence of the relationships described 
in paragraph (e)(1) of this section. 

[55 FR 34232, Aug. 22, 1990, as amended at 64 
FR 17535, Apr. 12, 1999] 

§ 201.24 Progress and advance pay-
ments. 

(a) Definitions—(1) Progress payments. 
Progress payments are payments made 
prior to shipment under a fixed price 
procurement contract, which are based 
on actual costs incurred or on an ac-
tual stage or percentage of completion 
accomplished. 

(2) Advance payments. Advance pay-
ments are payments to a supplier prior 
to, and in anticipation of, performance 
under a procurement contract. They 
are not based on actual performance or 
actual costs incurred. 

(b) Progress payments—(1) Conditions 
for eligibility. USAID will approve 
progress payments only if: 

(i) The period between the com-
mencement of work and the first re-
quired delivery will exceed four 
months; 

(ii) There will be substantial 
predelivery costs that may have a ma-
terial impact on a suppliers’s working 
capital; 

(iii) The total FAS purchase price 
will exceed $200,000; 

(iv) The supplier must establish a 
performance bond or guaranty in favor 
of the borrower/grantee providing ade-
quate security for the amount of the 
progress payments; and 
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(v) The amount of the progress pay-
ments does not exceed 95 percent of the 
total FAS purchase price. 

(2) Notice. In order for progress pay-
ments to be eligible under a competi-
tive procurement, the solicitation doc-
ument must state that such payments 
will be allowed and that a request for 
progress payments will not be consid-
ered an adverse factor in the award of 
the contract. 

(3) Approval. All progress payments 
must be approved in writing by USAID. 

(c) Advance payments—(1) Conditions 
for eligibility. Advance payments may 
be authorized only if USAID has made 
a positive determination in writing 
that: 

(i) USAID will benefit therefrom, in 
terms of increased competition and/or 
lower prices, prior to the issuance of 
the solicitation or prior to award of a 
noncompetitive contract; and 

(ii) The supplier has a financial man-
agement system which is adequate for 
controlling and accounting for U.S. 
government funds. 

(2) Amount. The amount of the ad-
vance is based on an analysis of the 
working capital required under the pro-
curement contract, taking into consid-
eration the availability of the sup-
plier’s own working capital and shall 
be limited to the minimum amount 
needed for immediate disbursing needs. 

(3) Security. The supplier must estab-
lish an advance payment bond or guar-
anty in favor of the borrower/grantee 
providing adequate security for the 
amount of the advance payment. 

(4) Notice. In order for advance pay-
ments to be eligible under a competi-
tive procurement, the solicitation doc-
ument must state that such payments 
will be allowed and that a request for 
advance payments will not be consid-
ered an adverse factor in the award of 
the contract. 

(5) Approvals. All advance payments 
must be approved by USAID in writing. 

§ 201.25 Bid and performance bonds 
and guaranties. 

Whenever the importer requires the 
posting of a bid bond or guaranty or 
performance bond or guaranty, the 
type of bond or guaranty (certified 
check, irrevocable letter of credit, 
bank bond, bank guaranty, or surety 

bond) shall be at the option of the bid-
der or supplier. Posted bid bonds or 
guaranties shall be returned to unsuc-
cessful bidders promptly after an award 
is made. Unless converted to a required 
performance bond or guaranty, any bid 
bond or guaranty posted by the suc-
cessful bidder shall also be returned 
promptly. Performance bonds or guar-
anties (as distinguished from com-
modity warranties of quality or per-
formance) shall be canceled no later 
than 30 days after completion of the 
contract performance guarantied. 

§ 201.26 Expenditure of marine insur-
ance loss payments. 

Unless otherwise authorized by 
USAID, any marine insurance loss pay-
ment under a marine insurance policy 
financed pursuant to this part 201 re-
ceived by the importer, either directly 
or indirectly, shall be used by the im-
porter as follows: 

(a) To procure from a source specified 
in the implementing document which 
originally provided the USAID funds, 
commodities which have been des-
ignated by USAID to the borrower/ 
grantee as eligible for USAID financ-
ing; or 

(b) To cover the cost of repairs to 
commodities damaged during ship-
ment. 

Subpart D—Responsibilities of 
Suppliers 

§ 201.30 Purpose. 
This subpart establishes the respon-

sibilities of suppliers who furnish com-
modities and/or commodity-related 
services. 

§ 201.31 Suppliers of commodities. 
(a) Performance of the sales contract. 

The supplier of commodities shall com-
ply with the terms and conditions of 
its contract with the importer and any 
letter of credit or direct letter of com-
mitment under which it secures pay-
ment. 

(b) Responsibilities relating to eligibility 
of commodities. The supplier shall fulfill 
its responsibilities under § 201.11 by as-
suring that: 

(1) The commodity conforms to the 
description contained in its contract 
and letter of credit or direct letter of 
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commitment and, unless otherwise au-
thorized by USAID in writing, the com-
modity is unused and has not been dis-
posed of as surplus by any govern-
mental agency; 

(2) The source of the commodity com-
plies with the provisions of § 201.11(b) 
relating to source as required by its 
contract, letter of credit or direct let-
ter of commitment; 

(3) The provisions of § 201.11(d) relat-
ing to the medium of transportation 
are complied with to the extent that 
the supplier arranges such transpor-
tation; 

(4) All documents required by § 201.52 
to be submitted by the supplier to re-
ceive payment are submitted by it on 
or before the terminal date specified in 
the letter of credit, direct letter of 
commitment, or, if payment is to be 
made at sight, the purchase contract; 

(5) The provisions of the U.S. Treas-
ury Department Foreign Assets, Sanc-
tions, Transactions and Funds Control 
Regulations published in 31 CFR parts 
500 through 599, as from time to time 
amended, are complied with; and 

(6) The purchase price of the com-
modity meets the requirements of sub-
part G of this part applicable to the 
supplier. 

(c) Responsibilities relating to eligibility 
of delivery services. The supplier of com-
modities shall be responsible for assur-
ing that any delivery services obtained 
by it for its own or for the importer’s 
account comply with the requirements 
of § 201.13 and, if required by USAID, 
for assuring that any shipping docu-
ments obtained by it contain an appro-
priate diversion clause pursuant to 
§ 201.43. The supplier shall deliver to 
USAID any shipping documents avail-
able to it whenever such delivery is re-
quested by USAID. 

(d) Marking of shipping containers and 
commodities—(1) Affixing emblems and 
identification numbers. The supplier of 
commodities shall be responsible for 
assuring that all export packaging, 
whether shipped from the United 
States or from any other source coun-
try, carries the official USAID (clasped 
hands) emblem. Additionally, except as 
USAID may otherwise prescribe, when 
the supplier is given notice by the im-
porter that the importer is the govern-
ment of the cooperating country or any 

of its subdivisions or instrumentalities, 
the supplier shall also be responsible 
for assuring that, in addition to the 
shipping cartons or other export pack-
aging, all commodities carry the 
USAID emblem. The USAID financing 
document number shall be marked on 
each export shipping carton and box in 
characters at least equal in height to 
the shipper’s marks. When commod-
ities are shipped as containerized 
freight in a reusable shipping con-
tainer, the container is not considered 
export packaging within the meaning 
of this paragraph and the outside of the 
container need not be marked; how-
ever, the cartons, boxes, etc., inside the 
container must be marked. 

(i) Durability of emblems. Emblems 
shall be affixed by metal plate, decal-
comania, stencil, label, tag or other 
means, depending upon the type of 
commodity or export packaging and 
the nature of the surface to be marked. 
The emblem placed on commodities 
shall be as durable as the trademark, 
commodity or brand name affixed by 
the producer; the emblem on each ex-
port packaging unit shall be affixed in 
a manner which assures that the em-
blem will remain legible until the unit 
reach the consignee. 

(ii) Size of emblems. The size of an em-
blem may vary depending upon the size 
of the commodity and the size of the 
export packaging. The emblem shall in 
every case be large enough to be clear-
ly visible at a reasonable distance. 

(iii) Design and color of emblems. Em-
blems shall conform in design and color 
to samples available from the Office of 
Procurement, Commodity Support Di-
vision, USAID, Washington, DC 20523– 
1415, and from the Mission. 

(2) Exception to requirement for affixing 
emblems. To the extent compliance is 
impracticable, emblems shall not be re-
quired for: 

(i) Raw materials shipped in bulk (in-
cluding grain, coal, petroleum, oil, and 
lubricants); 

(ii) Vegetable fibers packaged in 
bales; and 

(iii) Semifinished products which are 
not packaged in any way. 

(3) Waiver. If compliance with the 
marking requirement is found to be im-
practicable with respect to other com-
modities not excepted by paragraph 
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(d)(2) of this section, the supplier (or, 
when appropriate, the borrower/grant-
ee) may request a waiver from USAID 
(Regional Assistant Administrator or 
his/her designee). 

(e) Export licenses and approvals. The 
supplier shall be solely responsible for 
assuring that all necessary export li-
censes and approvals are obtained. 

(f) Distribution of shipping documents. 
The supplier shall make the customary 
commercial document distribution, as 
well as any special distribution (e.g., to 
the USAID Mission in the importing 
country) which may be specified in the 
letter of credit, direct letter of com-
mitment or other payment instruction 
covering the transaction. Prior to pre-
senting the documents specified in 
§ 201.52 for payment, the supplier shall 
mail not later than 30 days from the 
date of shipment a legible copy of all 
rated ocean bill(s) of lading described 
in § 201.52(a)(4)(i) to: Maritime Adminis-
tration, Division of National Cargo, 400 
Seventh Street SW., Washington, DC 
20590–0001; and Transportation Divi-
sion, Office of Procurement, USAID, 
Washington, DC 20523–7900. 

(g) Adjustment refunds, credits, and al-
lowances. All adjustments in the pur-
chase price in an USAID-financed 
transaction in favor of the importer 
arising out of the terms of the contract 
or the customs of the trade shall be 
made by the supplier in the form of a 
dollar payment to USAID. Any such 
payment shall be transmitted to the 
Office of Financial Management, 
USAID, Washington, DC 20523–7702, and 
shall be accompanied by a statement 
explaining the adjustment and shall 
specify the name and address of the im-
porter, the date and amount of the 
original invoice, and the identification 
number of the implementing docu-
ment, if known, under which the origi-
nal transaction was financed. USAID 
will advise the borrower/grantee of 
such adjustment refunds received. Des-
patch earned by the supplier, other 
than despatch earned at the port of 
loading on c.i.f. and c. & f. shipments, 
shall be refunded to USAID in accord-
ance with § 201.67(a)(5). 

(h) Vesting in USAID of title to com-
modities. The supplier shall be respon-
sible for compliance with the provi-
sions of § 201.44 applicable to it. 

(i) Termination or modification of 
USAID-financing. The supplier shall be 
responsible for compliance with the 
provisions of § 201.45 applicable to it. 

[55 FR 34232, Aug. 22, 1990, as amended at 64 
FR 17535, Apr. 12, 1999] 

§ 201.32 Suppliers of delivery services. 

(a) Performance of the service contract. 
The supplier of delivery services fi-
nanced by USAID shall comply with 
the terms and conditions of its con-
tract to supply delivery services. 

(b) Adjustment in the price of delivery 
services. The supplier of delivery serv-
ices shall pay to the Office of Financial 
Management, USAID, Washington, DC 
20523–7792, all adjustments in the pur-
chase price in favor of the importer (or 
person purchasing the ocean transpor-
tation services) arising out of the 
terms of the contract or the customs of 
the trade. Any such payment shall be 
accompanied by a statement explain-
ing the adjustment and shall specify 
the name and address of the importer 
or other person for whom the adjust-
ment is made, the date and amount of 
the original invoice, and the identifica-
tion number of the implementing docu-
ment, if known, under which the origi-
nal transaction was financed. 

(c) Marine insurance reporting require-
ment. With respect to any loss payment 
exceeding $10,000 in value which a sup-
plier of marine insurance makes under 
a marine insurance policy financed 
pursuant to this part, the supplier of 
marine insurance shall, within 15 days 
of making such payment, report to the 
Commodity Support Division, Office of 
Procurement, USAID, Washington, DC 
20523–7900, the amount and date of the 
payment, a description of the com-
modity, the USAID identification num-
ber, name of the carrier, vessel, and 
voyage number (alternatively, flight or 
inland carrier run number), date of the 
bill(s) of lading, the identity and ad-
dress of the assured, and the identity 
and address of the assignee of the as-
sured to whom payment has actually 
been made. 

[55 FR 34232, Aug. 22, 1990, as amended at 64 
FR 17535, Apr. 12, 1999] 
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Subpart E—General Provisions Re-
lating to USAID Financing of 
Commodities and Com-
modity-Related Services 

§ 201.40 Purpose. 
This subpart sets forth certain provi-

sions of general application to trans-
actions subject to this part. 

§ 201.41 Audit and inspection. 
The borrower/grantee shall maintain 

records adequate to document the ar-
rival and disposition in the cooperating 
country of all commodities financed by 
USAID, and to identify the importer 
(or the first purchaser or transferee if 
the commodity is imported by the bor-
rower/grantee) for a period of 3 years 
following the date of payment or reim-
bursement by USAID or for such other 
period as USAID and the borrower/ 
grantee agree. In addition, the bor-
rower/grantee or the importer shall, to 
the extent either exercises control or 
custody over the commodities, permit 
USAID or any of its authorized rep-
resentatives at all reasonable times 
during the 3-year or other agreed pe-
riod to inspect the commodities at any 
point, including the point of use, and 
to inspect all records and documents 
pertaining to such commodities. 

§ 201.42 Reexport of USAID-financed 
commodities. 

Unless specifically authorized by 
USAID, commodities imported into a 
cooperating country under USAID-fi-
nancing may not be exported in the 
same or substantially in the same form 
from the cooperating country. In the 
event of any unauthorized reexport, 
the borrower/grantee shall pay prompt-
ly to USAID, upon demand, the entire 
amount reimbursed or such lesser or 
greater amount as USAID may deem 
appropriate under the circumstances of 
the particular transaction. Such an 
amount shall in no event, however, ex-
ceed the greater of either the amount 
reimbursed or the amount realized 
from the reexport. 

§ 201.43 Diversion clause. 
USAID may require that charter par-

ties, bills of lading, or other ocean 
shipping documents covering USAID-fi-

nanced commodities contain a clause 
substantially as follows: 

USAID may at any time prior to unloading 
prescribe a different port of discharge from 
among the ports covered by the applicable 
tariff. Diversion charges shall apply in ac-
cordance with the tariff or contract of af-
freightment. Deviation insurance and extra 
handling costs actually incurred shall be re-
imbursed. 

§ 201.44 Vesting in USAID of title to 
commodities. 

(a) Vesting upon order of USAID 
USAID may direct that title to USAID- 
financed commodities in transit to a 
cooperating country shall be vested in 
USAID if, in the opinion of USAID, 
such action is necessary to assure com-
pliance with the provisions or purposes 
of any act of Congress. 

(1) Rights of USAID upon vesting of 
title. In accordance with instructions 
by USAID, the borrower/grantee, sup-
plier, and bank shall transfer such ne-
gotiable bills of lading, suppliers’ in-
voices, packing lists, inspection certifi-
cates or other designated documents 
relating to the commodities as are in, 
or may come into, their possession. 

(2) Diversion of commodities. USAID 
may direct the master or operator of a 
vessel or an inland carrier carrying the 
commodities to divert them away from 
the port or other destination specified 
in the shipping documents and to de-
liver them at such other destination as 
USAID may designate. 

(b) Financial responsibility of USAID 
under vesting order. (1) USAID will re-
imburse a supplier who has not already 
received payment under the purchase 
contract for all commodities with re-
spect to which USAID has taken title 
under a vesting order. 

(2) USAID will assume the responsi-
bility for any extra costs (including the 
costs of marine insurance and han-
dling) which are incurred as a result of 
a diversion. Such costs shall not exceed 
diversion charges as per tariff (liner 
shipments) or contract of affreight-
ment (charters), and shall include only 
those deviation insurance and extra 
handling costs which are actually in-
curred. 

(3) USAID shall incur no liability to 
the borrower/grantee, the importer, or 
to the approved applicant by reason of 
any order which vests in USAID title 

VerDate Mar<15>2010 08:52 May 19, 2011 Jkt 223074 PO 00000 Frm 00819 Fmt 8010 Sfmt 8010 Y:\SGML\223074.XXX 223074w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R



810 

22 CFR Ch. II (4–1–11 Edition) § 201.45 

to commodities, or by reason of any re-
quest for the diversion of commodities. 

§ 201.45 Termination or modification 
of a loan, grant or implementing 
document. 

(a) Effect of termination or modifica-
tion. (1) Except as provided in para-
graph (a)(2) of this section, the avail-
ability of USAID funds to finance the 
procurement of commodities and com-
modity-related services shall termi-
nate or shall be modified, whenever and 
to the same extent that the imple-
menting document which relates to 
such delivery is terminated or modified 
by operation of provisions contained in 
the document, or by the exercise of 
rights otherwise reserved to USAID. 

(2) Unless the supplier and USAID 
agree otherwise, to the extent that the 
supplier has received an irrevocable 
letter of credit from a bank under an 
USAID letter of commitment, the pur-
chase contract shall be affected only to 
the extent necessary to comply with 
any vesting order issued by USAID in 
accordance with § 201.44. 

(b) Responsibilities of parties after ter-
mination or modification of USAID-fi-
nancing. Upon termination or modifica-
tion of USAID-financing of commod-
ities or commodity-related services, 
the supplier, importer and approved ap-
plicant shall make such arrangements 
as are necessary to obtain the cancella-
tion or modification of any letter of 
credit in favor of the supplier. 

§ 201.46 Compensation to supplier if 
shipment is prohibited. 

(a) Payment to supplier. USAID shall 
make appropriate payment to a sup-
plier for the value of USAID-financed 
commodities available for immediate 
shipment from the United States if all 
the following conditions are satisfied: 

(1) Shipment is prohibited by order of 
the U.S. Government and such order 
has general application to all ship-
ments to the cooperating country. 

(2) Payment may not be made by the 
bank under the terms of the letter of 
credit or payment instructions. 

(3) The supplier is unable to dispose 
of the commodities without loss. 

(4) The supplier tenders to USAID a 
negotiable warehouse receipt covering 
the commodities in question and pre-

sents to USAID such other documenta-
tion required by § 201.52 as may be ap-
propriate under the circumstances. 

(b) Other settlement. In lieu of accept-
ing title to the commodities, USAID 
may negotiate with the supplier such 
other settlement as may be fair and eq-
uitable under the circumstances. 

§ 201.47 Use of marine insurance loss 
proceeds. 

The borrower/grantee shall pay 
promptly to USAID a sum equal to the 
proceeds received by an importer or its 
assignee in settlement of a marine in-
surance claim under a marine insur-
ance policy financed pursuant to this 
part 201, if such proceeds are not ex-
pended in the manner provided by 
§ 201.26 within a reasonable period after 
receipt by the importer. 

Subpart F—Payment and 
Reimbursement 

§ 201.50 Purpose. 

This subpart describes: 
(a) The methods by which USAID will 

make payment or reimbursement for 
commodities and commodity related 
services which have been furnished; 

(b) The documentation required to be 
submitted to USAID for the purpose of 
obtaining such payment or reimburse-
ment; and 

(c) The terminal date for presen-
tation of documents which USAID re-
quires as a condition for payment or 
reimbursement. 

§ 201.51 Methods of financing. 

Under procurements subject to this 
part 201, the following methods of fi-
nancing may be employed by USAID In 
each case, the method of financing 
shall be consistent with provisions in 
the pertinent implementing docu-
ments. 

(a) Direct reimbursement. Upon presen-
tation to USAID of the documents 
specified in § 201.52, a borrower/grantee 
will be reimbursed for the cost of com-
modities and commodity-related serv-
ices procured by the borrower/grantee 
directly or procured by other importers 
with the authorization of the borrower/ 
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grantee, if such commodities or serv-
ices are eligible under the imple-
menting document and under this part 
201 for USAID-financing. 

(b) Letter of commitment to a bank. At 
the request of the borrower/grantee, 
USAID will issue a letter of commit-
ment to a bank for a specified amount 
in dollars. Reimbursement to a bank 
will be in accordance with the terms of 
such letter of commitment for sight 
payments made for the account of an 
approved applicant. Any such payment 
by a bank made in anticipation of a 
letter of commitment and falling with-
in the scope of payments authorized by 
such letter of commitment when 
issued, will be deemed to be a payment 
to be reimbursed by USAID thereunder. 

(1) Requests for bank letters of commit-
ment. All requests for bank letters of 
commitment shall be in the English 
language and shall be submitted to 
USAID by the borrower/grantee in du-
plicate. They shall contain the fol-
lowing: 

(i) Identification of the loan or grant 
agreement; 

(ii) The dollar amount of the letter of 
commitment; 

(iii) The name and address of the 
bank to which the letter of commit-
ment is to be issued; 

(iv) The name and address of the ap-
proved applicant; 

(v) The expiration date to be stated 
in the letter of commitment, which 
shall be not later than the final date 
specified in the implementing docu-
ment for submission of documentation 
to the bank as a basis for disbursement 
against the letter of commitment, ex-
cept that, if a terminal shipping date is 
provided in the implementing docu-
ment, the expiration date shall be the 
last day of the month following the 
month in which the terminal shipping 
date occurs. 

(vi) Identification of the items to be 
financed under the letter of commit-
ment (including the Schedule B identi-
fication). 

(2) Approved applicant’s request to 
bank—(i) Form and effect of request. An 
approved applicant may apply to the 
bank holding a letter of commitment 
for the issuance, confirmation, or ad-
vice of a commercial letter of credit for 
the benefit of a supplier, or may in-

struct the bank to make payments at 
sight to such supplier, or may instruct 
the bank to make payments at sight to 
or for the account of the borrower/ 
grantee. 

(ii) Borrower/grantee assignment under 
a letter of commitment. The borrower/ 
grantee’s request to USAID for a letter 
of commitment shall be deemed notifi-
cation to USAID of assignment of any 
rights to receive reimbursement for the 
specified funds under the related imple-
menting document. USAID, by 
issuance of the letter of commitment, 
shall be deemed to have consented to 
such assignment. Any such assignment 
or consent shall inure to the benefit of 
the bank’s legal successors and assign-
ees. 

(iii) Requirements imposed by bank. 
The borrower/grantee and the approved 
applicant shall be deemed to have con-
sented to imposition by the bank upon 
the beneficiary of any letter of credit 
or payment instruction of such require-
ments as the bank deems necessary in 
order to comply with its applicable ob-
ligations to USAID. Such consent shall 
be deemed an express condition incor-
porated in any request of the approved 
applicant under paragraph (b)(2)(i) of 
this section. 

(3) Reimbursement of bank. Upon pres-
entation to USAID of the documents 
described in § 201.52, USAID will reim-
burse the bank for any amounts paid 
by it in dollars to or on behalf of the 
approved applicant pursuant to a letter 
of commitment, subject, however, to 
compliance by the bank with the re-
quirements of subpart H. Such docu-
ments in the normal course should be 
presented to USAID promptly. Bank 
charges will be eligible for reimburse-
ment if authorized in the letter of com-
mitment. Reimbursement normally 
will be made within 7 days by an elec-
tronic funds transfer. 

(c) Bank charges under letters of com-
mitment. (1) To claim reimbursement 
for commissions, transfers or other 
charges, not including interest on ad-
vances, the bank shall submit the 
Voucher SF 1034 and shall attach 
thereto a copy of the payment advice 
which identifies the costs being billed. 

(2) To claim reimbursement for inter-
est on advances, the bank shall claim 
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reimbursement on the Voucher SF 1034, 
attaching thereto: 

(i) The monthly statement of ad-
vance account established under the 
letter of commitment, in duplicate, 
showing: 

(A) The opening balance; 
(B) The date and amount of each type 

of charge attributable to the letter of 
commitment, indicating the number of 
the letter of commitment, subsidiary 
letter of credit, or payment instruction 
or request under which the charge was 
made; 

(C) The date and amount of each 
USAID reimbursement to the bank, in-
dicating either the USAID bureau 
voucher number or the number of the 
letter of commitment, subsidiary let-
ter of credit, or payment instruction or 
request under which the payment was 
made; and 

(D) The closing balance; 
(ii) The bank’s monthly advice of 

charge, in duplicate, showing: 
(A) The outstanding balance in the 

advance account on each day of the pe-
riod covered; and 

(B) The amount of interest charged 
during the period. 

(3) Certification. Each claim for reim-
bursement shall have endorsed thereon 
or attached thereto a certification by 
an authorized representative of the 
bank that the charges for which pay-
ment is being claimed are in accord-
ance with the schedule of charges 
agreed on between the bank and the ap-
proved applicant or beneficiary. 

(4) Report. The bank shall submit a 
report showing the financial status of 
each letter of commitment issued to it 
by USAID. The content, format and 
frequency of the report shall be pre-
scribed in the letter of commitment. 
The report shall be prepared in an 
original and two copies, and distrib-
uted as follows: USAID/W (original), 
approved applicant (copy) and cog-
nizant Mission (copy). The report to 
USAID/W should be sent to the Office 
of Financial Management, Cash Man-
agement and Payment Division (M/FM/ 
CMP), USAID, Washington, DC 20523– 
7702. The report shall be certified by an 
authorized signatory of the bank. 

(d) Direct letter of commitment to a sup-
plier. (1) At the request of a borrower/ 
grantee, USAID may issue a direct let-

ter of commitment to a supplier assur-
ing payment by USAID of specified 
amounts to cover the cost of commod-
ities and commodity-related services. 
The letter of commitment to a supplier 
will identify the purchase contract to 
which it relates and the implementing 
document under which it is issued. 

(2) Assignment may be permitted as 
provided for in the direct letter of com-
mitment. 

[55 FR 34232, Aug. 22, 1990, as amended at 64 
FR 17535, Apr. 12, 1999] 

§ 201.52 Required documents. 

(a) Commodities and commodity-related 
services. Claims for reimbursement or 
payment with respect to commodities 
and commodity-related services shall 
be supported by the documents listed 
in paragraphs (a)(1) through (8) of this 
section or by such other documents as 
may be required in the letter of com-
mitment or other applicable imple-
menting document. Each document 
shall indicate the identification num-
ber of the letter of commitment or 
other applicable implementing docu-
ment. 

(1) Voucher. Voucher SF 1034 with 
three copies, to be prepared by the bor-
rower/grantee, by the approved appli-
cant, by the bank as assignee or agent 
for the approved applicant, or, in the 
case of a direct letter of commitment, 
by the supplier. 

(2) Supplier’s invoice. (i) One copy of 
the supplier’s detailed invoice showing 
the following: 

(A) The name and address of the im-
porter; 

(B) The quantity and the description 
of each item shipped, in sufficient de-
tail, including the U.S. Department of 
Commerce Schedule B number, for 
ready identification; 

(C) The total gross sales price; 
(D) The total net sales price (deter-

mined by deducting from the total 
gross sales price the amounts required 
to be deducted under § 201.65(d)); 

(E) The sales price for each item net 
of all trade discounts under § 201.65(d); 

(F) The delivery terms (e.g., f.o.b., 
f.a.s., c.i.f. or c. & f.); 

(G) The type and dollar amount of 
each incidental service which is not in-
cluded in the price of the commodity 
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and for which reimbursement is 
claimed; 

(H) The type and dollar amount of 
each delivery service obtained by the 
supplier of the commodity for the im-
porter’s account which is not included 
in the price of the commodity and for 
which reimbursement is claimed; 

(I) To the extent that the commodity 
price includes commodity-related serv-
ices, a list of each such service and the 
dollar amounts attributable to each 
such service; and 

(J) Unless a Supplier’s certificate 
covering marine insurance is sub-
mitted, the name and address of the 
supplier of such insurance and the dol-
lar cost thereof. 

(ii) Each invoice submitted under a 
bank letter of commitment shall be 
marked PAID by the supplier, or alter-
natively, the bank may certify by an 
endorsement on or attachment to the 
invoice that payment has been made in 
the amount shown on the invoice. 

(iii) Each invoice must contain cer-
tifications from the supplier to the ef-
fect that: 

(A) The USAID marking require-
ments set forth in § 201.31(d) have been 
met; 

(B) Unless otherwise specified by 
USAID, the supplier has airmailed to 
the USAID Mission in the capital city 
of the cooperating country one copy 
each of the invoice, packing list and 
bill(s) of lading; 

(C) If shipment is effected by ocean 
vessel, one copy of all bill(s) of lading 
described in § 201.52(a)(4) has been 
maiIed to: Maritime Administration, 
Division of National Cargo, 400 Seventh 
Street SW., Washington, DC 20590–0001; 
and Transportation Division, Office of 
Procurement, USAID, Washington, DC 
20523–7900. 

(3) Charter party. A copy (or photo-
stat) of any approved charter party 
under which shipment is made, sub-
mitted: 

(i) By the commodity supplier when-
ever USAID-finances any portion of the 
dollar price of a commodity sale under 
c.&f. or c.i.f. delivery terms, or 

(ii) By the supplier of ocean transpor-
tation whenever USAID-finances the 
freight under any freight reimburse-
ment arrangement. 

If shipment is made under a consecu-
tive voyage or time charter and the 
person or organization seeking reim-
bursement or payment has previously 
submitted to USAID a copy (or photo-
stat) of said charter party in support of 
a prior claim for reimbursement or 
payment, such person or organization 
may, in lieu of further submission of 
the charter party, certify to the fact of 
prior submission. 

(4) Evidence of shipment. (i) A copy (or 
photostat) of the bill(s) of lading 
(ocean, charter party, air, rail, barge, 
or truck) or parcel post receipt evi-
dencing shipment from the point of ex-
port in the source country or free port 
or bonded warehouse. The bill(s) of lad-
ing shall indicate the carrier’s com-
plete statement of charges, including 
all relevant weights, cubic measure-
ments, rates and additional charges, 
whether or not freight is financed by 
USAID If an NVOCC is used, rated cop-
ies of both the NVOCC’s through bill of 
lading and the bill(s) of lading of all 
VOCCs must be included. 

(ii) When the commodity is trans-
ported to the cooperating country 
under its own power (e.g., a fishing ves-
sel), USAID will require a certificate 
signed by the importer or its author-
ized agent, certifying that the com-
modity has been received by the im-
porter, to be submitted instead of a bill 
of lading. 

(iii) When the supplier is not respon-
sible under the terms of its agreement 
with the importer for assuring that the 
commodities are loaded on board the 
vessel, such as when delivery terms are 
f.a.s. port of shipment, the importer 
may request and the Commodity Sup-
port Division, Office of Procurement, 
USAID, Washington, DC 20523–7900 may 
authorize the following documents, in-
stead of a bill of lading, to be sub-
mitted with a claim for reimbursement 
or payment for the commodities: 

(A) A dock or warehouse receipt con-
taining the commodity description, 
weight and cubic measurement, port of 
loading, and, if available, name and 
flag of vessel; the receipt must show 
consignment of the commodities to a 
person or organization designated by 
the importer; and 
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(B) A letter from the consignee ad-
dressed to USAID undertaking to ar-
range for shipment of the goods to the 
cooperating country and to deliver to: 
FM/CMPD, Office of Financial Manage-
ment, USAID, Washington, DC 20523– 
7702, within 15 days from the date of 
shipment, a copy of the bill of lading 
evidencing shipment to the cooper-
ating country. The bill of lading shall 
indicate the carrier’s complete state-
ment of charges, as in paragraph 
(a)(4)(i) of this section. 

(5) Documentation on shipments to a 
free port or bonded warehouse. When a 
commodity is shipped out of a free port 
or bonded warehouse, the supplier 
shall: 

(i) Provide as an attachment to a 
copy of the invoice, a copy of the bill of 
lading (bearing a notation of the 
freight cost) covering the shipment of 
the commodity into the free port or 
bonded warehouse, or 

(ii) If such a bill of lading is not 
available to the supplier, provide the 
following information and certify to 
the accuracy of the information: the 
country or area from which the com-
modities were shipped to such free port 
or bonded warehouse; the name and 
flag of the vessel which transported the 
commodities from the source country 
to the free port or bonded warehouse; 
the cost of the freight for such ship-
ment; and the free port or bonded ware-
house to which shipment was made 
from the source country, or 

(iii) If commodities have been com-
mingled in the warehouse in such a 
way that shipments out of the ware-
house cannot be related to particular 
shipments into the warehouse, the sup-
plier shall certify to the best of its 
knowledge and belief that a portion of 
the commodities was transported to 
the free port or bonded warehouse as 
required by § 201.13(b)(1)(i)(D), and the 
quantity for which USAID-financing is 
sought does not exceed that amount. 

(6) Supplier’s Certificate (form AID 282). 
An original and one copy of the Sup-
plier’s Certificate executed, without 
modification, by: 

(i) The supplier of the commodity for 
the cost of the commodity and any 
commodity-related services furnished 
by the commodity supplier; 

(ii) The carrier for the cost of ocean 
or air transportation financed by 
USAID; 

(iii) The insurer for the cost of ma-
rine insurance financed by USAID if 
such cost exceeds $50. 

(7) Freight forwarder’s invoice. One 
copy of the freight forwarder’s invoice, 
if any, marked PAID and containing a 
complete, individually priced 
itemization of all charges and fees 
billed by or through the forwarder. 

(8) Commodity approval application 
(form AID 11). One signed original of 
the Commodity Approval Application 
executed by the commodity supplier 
and countersigned by USAID. In the 
case of a claim for reimbursement or 
payment for partial shipment pre-
sented subsequent to submission of the 
original Commodity Approval Applica-
tion, one reproduced copy of the origi-
nal countersigned Commodity Ap-
proval Application, appropriately cer-
tified as such by the supplier. 

(b) Execution of Certificates. (1) The 
original of each Supplier’s Certificate 
and Commodity Approval Application 
shall be signed by hand and shall bind 
the person or organization in whose be-
half the execution is made. 

(2) The Supplier’s Certificate cov-
ering the cost of marine insurance may 
be executed on behalf of the marine in-
surer by an insurance broker or by a 
commodity supplier if the commodity 
supplier is the assured under an open 
cargo insurance policy issued by the 
marine insurer and is authorized under 
such policy to bind the marine insurer 
by issuing insurance certificates or 
policies in favor of importers. In each 
such case, the insurance broker or 
commodity supplier shall indicate on 
the Supplier’s Certificate the name and 
address of the insurance company 
which is acting as the supplier of ma-
rine insurance and shall describe itself 
below its signature as a commodity 
supplier issuing a certificate under an 
open cargo insurance policy or as an 
insurance broker. 

[55 FR 34232, Aug. 22, 1990, as amended at 64 
FR 17535, Apr. 12, 1999] 

§ 201.53 Final date for presentation of 
documents. 

(a) Direct reimbursement. Prescribed 
documents shall be presented to USAID 
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by the borrower/grantee no later than 
the terminal date specified in the im-
plementing document. 

(b) Letter of commitment to a bank. 
Prescribed documents shall be pre-
sented by the bank to USAID and shall 
cover: 

(1) Payments or negotiations made 
under letters of credit expiring no later 
than the expiration date stated in the 
letter of commitment, or 

(2) Payments to a supplier, the ap-
proved applicant, or, at the request of 
an approved applicant, to a person 
other than the supplier, made no later 
than such expiration date. 

(c) Direct letter of commitment to sup-
plier. Documents prescribed for pay-
ment under a direct letter of commit-
ment to a supplier shall be presented 
by the supplier to USAID no later than 
the expiration date stated therein. 
Such documents must evidence ship-
ment no later than the terminal ship-
ment date provided in the direct letter 
of commitment. 

Subpart G—Price Provisions 
§ 201.60 Purpose and applicability of 

this subpart. 
This subpart prescribes rules relating 

to prices, discounts, commissions, 
credits, allowances, and other pay-
ments. These rules shall be observed in 
the procurement of commodities and 
commodity-related services financed 
under this part. The rules implement 
and supplement the requirements of 
the Act relating to prices in such pro-
curement. The general purpose of these 
rules is to assure the prudent use of 
USAID funds. 

(a) Statutory price limitations. (1) Sec-
tion 604(a) of the Act provides inter alia 
that funds made available under this 
Act may be used for procurement out-
side the United States only if the price 
of any commodity procured in bulk is 
lower than the market price prevailing 
in the United States at the time of pro-
curement adjusted for differences in 
the cost of transportation to destina-
tion, quality, and terms of payment. 

(2) Section 604(b) of the Act provides 
that no funds made available under 
this Act shall be used for the purchase 
in bulk of any commodities at prices 
higher than the market price pre-

vailing in the United States at the 
time of purchase, adjusted for dif-
ferences in the cost of transportation 
to destination, quality, and terms of 
payment. 

(b) Transactions covered. The rules 
and conditions prescribed by this sub-
part apply to all USAID-financed 
transactions subject to this regulation, 
whether or not the commodities are 
purchased in bulk. 

(c) Compliance. Compliance with this 
subpart G and with any additional 
price requirement contained in the im-
plementing document shall be a condi-
tion to the financing by USAID of pro-
curement transactions under this part. 
Post-audit of transactions will be made 
by USAID to determine whether there 
has been such compliance. 

§ 201.61 Meaning of terms in this sub-
part. 

(a) Class of purchaser means any 
group of purchasers which is separately 
identifiable and which is distinguish-
able from other purchasers on the basis 
of quantity purchased, distribution 
function or established trade practice. 

(b) Commission. See § 201.01(h). 
(c) Comparable domestic sale means 

any comparable sale not in export 
transactions. 

(d) Comparable export sale means any 
comparable sale in export transactions. 

(e) Comparable sale means any sale of 
or bona fide offer to sell the same com-
modity, or (in the absence of such a 
sale or offer to sell) any sale of or offer 
to sell a similar commodity which, 
with respect to the quantity, quality, 
grade, period of delivery, supply area, 
terms of sale, or class of purchaser, ei-
ther: 

(1) Is not sufficiently different from 
the sale being tested to result custom-
arily in a price different from the price 
in the sale being tested; or 

(2) Can be related to the sale being 
tested through application of a cus-
tomary price differential. A sale which 
is otherwise comparable to another 
sale is not rendered noncomparable by 
virtue of its being made out of a free 
port or bonded warehouse. The fact 
that a sale is made out of a free port or 
bonded warehouse shall not cause that 
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sale to differ from otherwise com-
parable sales with respect to terms of 
sale, supply area, or period of delivery. 

(f) The date the purchase price is fixed 
means the date on which the parties 
agree on the price. If, however, the par-
ties establish the price as of any other 
date which is subsequent to the date of 
such agreement and not later than the 
date of delivery, the term means such 
other date regardless of whether it pre-
cedes, coincides with or follows the le-
gally effective date of the purchase 
contract. 

(g) Export differential means the cus-
tomary difference in price, if any, be-
tween domestic sales and otherwise 
comparable export sales. 

(h) Period of delivery means the length 
of time between the date the purchase 
price is fixed or the date of the pur-
chase contract, whichever is later, and 
the date by which delivery is to be 
completed. 

(i) Producer means any person who 
grows, mines, manufactures, processes, 
or assembles a commodity in the form 
in which it is exported. 

(j) Purchase price means the total 
amount which the purchaser agrees to 
pay or make available to or for the 
benefit of the supplier (including any 
person or organization designated by 
the supplier to receive such payment) 
for any commodity or commodity-re-
lated service which is wholly or partly 
financed by USAID. 

(k) Representative of the importer 
means any entity affiliated with the 
importer by ownership or management 
ties, and any office or employee of such 
entity. 

(l) Similar commodity means a com-
modity which is functionally inter-
changeable with the commodity in the 
sale being tested, and affords the pur-
chaser substantially equivalent serv-
iceability. 

(m) Supply area means the source 
country, or if the commodity is cus-
tomarily sold at different prices (exclu-
sive of transportation costs) from dif-
ferent geographic areas within a source 
country, the specific geographic area 
within the source country from which 
the commodity is shipped to the co-
operating country. 

(n) Time of purchase means that pe-
riod encompassing the date the pur-

chase price is fixed during which prices 
in comparable sales remain substan-
tially constant. 

(o) Transportation cost means the cost 
of all transportation by land, sea, or 
air from the port of export to the des-
tination in the cooperating country, 
plus the cost of marine insurance, if 
any, covering such transaction. Such 
costs are financed by USAID only to 
the extent provided in § 201.13. 

§ 201.62 Responsibilities of borrower/ 
grantee and of supplier. 

(a) Responsibilities of borrower/grantee. 
The borrower/grantee shall: 

(1) When required by USAID, develop 
and periodically update, or cooperate 
with USAID in the development and 
updating of, lists of importers who 
have traditionally imported the com-
modities which may be purchased 
under the loan or grant. Such listings 
shall be by commodity groupings se-
lected by USAID, cover all commod-
ities eligible for financing, and, to the 
extent such information is available, 
show the names and addresses of all 
importers, regardless of the source 
from which their imports originated. 

(2) Insure that the importer 
(i) Procures in accordance with the 

conditions set forth in subpart C as ap-
plicable, and 

(ii) Except as provided otherwise in 
§ 201.22, pays no more than the lowest 
available competitive price, including 
transportation cost, for the com-
modity. 

(b) Responsibility of supplier. In ac-
cordance with the provisions contained 
in the Supplier’s Certificate, which the 
supplier must execute in order to re-
ceive payment, the supplier is respon-
sible for compliance with the provi-
sions of this subpart G, other than 
paragraph (a) of this section. 

§ 201.63 Maximum prices for commod-
ities. 

(a) U.S. prevailing market price—U.S. 
source. The purchase price for a com-
modity, the source of which is the 
United States, shall not exceed the 
market price prevailing in comparable 
export sales in the United States at the 
time of purchase, adjusted for dif-
ferences in the transportation cost: 
Provided, however, That if there are no 
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such comparable export sales, then the 
purchase price, excluding transpor-
tation cost, may not exceed the market 
price prevailing in comparable domes-
tic sales in the United States at the 
time of purchase, adjusted upward or 
downward by the appropriate export 
differential. 

(b) U.S. prevailing market price—non- 
U.S. source. The purchase price, includ-
ing transportation cost, for a com-
modity the source of which is not the 
United States shall be lower than the 
market price prevailing in comparable 
export sales in the United States at the 
time of purchase including transpor-
tation cost: Provided, however, That if 
there are no such comparable export 
sales in the United States, then the 
purchase price from the source outside 
the United States, including transpor-
tation cost, must be lower than the 
market price prevailing in comparable 
domestic sales in the United States at 
the time of purchase, adjusted upward 
or downward by the appropriate export 
differential and transportation cost. 

(c) Supplier’s comparable export price— 
U.S. and non-U.S. sources. (1) The pur-
chase price excluding transportation 
cost, shall not exceed prices generally 
charged by the supplier in comparable 
export sales from the source country at 
the time of purchase. 

(2) The requirement in paragraph 
(c)(1) of this section shall not apply to 
the purchase price: 

(i) In any sale under formal competi-
tive bid procedures; or 

(ii) In any sale of a commodity gen-
erally traded on an organized com-
modity exchange. 

(3) Comparable export sales for the pur-
pose of paragraph (c) of this section 
shall not include sales: 

(i) Under formal competitive bid pro-
cedures; or 

(ii) Of a commodity by a supplier to 
affiliates if the supplier demonstrates 
an established practice of selling the 
commodity to affiliates at prices lower 
than the prices it charges to nonaffili-
ates. 

(d) Source country prevailing market 
price—non-U.S. source. The purchase 
price, excluding transportation cost, 
shall not exceed the market price pre-
vailing in the source country in com-
parable export sales at the time of pur-

chase: Provided, however, That, if there 
are no such comparable export sales, 
then the purchase price, excluding 
transportation cost, shall not exceed 
the market price prevailing in com-
parable domestic sales in the source 
country at the time of purchase, ad-
justed upward or downward by the ap-
propriate export differential. 

(e) Price test in the absence of com-
parable sales at time of purchase—(1) Sale 
by supplier who is not the producer. The 
purchase price shall not exceed the 
sum of: 

(i) The lower of the following: The 
price paid by the supplier for the com-
modity or the price charged by the pro-
ducer in the original sale of that spe-
cific commodity; and 

(ii) A markup over the amount al-
lowed in paragraph (e)(1)(i) of this sec-
tion which may not exceed the lower of 
the following: The markup over direct 
cost that is usual and customary in 
sales by the supplier of the same com-
modity, if any, or the most similar 
commodity, or, the markup over direct 
cost that is usual and customary in 
such sales by the competitors of the 
supplier; and 

(iii) To the extent not included in 
paragraph (e)(1)(i) of this section an 
amount not to exceed the cost at pre-
vailing rates of those expenses recog-
nized in § 201.64(a) and actually in-
curred in moving the commodities sup-
plied from the point of purchase to a 
position alongside or on board the ves-
sel or other export conveyance at point 
of export. 

(2) Sale by a supplier who is the pro-
ducer. The purchase price shall not ex-
ceed a price established in accordance 
with the customary pricing practices of 
the supplier for other products of the 
same general class as the commodity 
sold. 

(f) Additional rules for sales through or 
out of a free port or bonded warehouse. 
(1) The purchase price, including trans-
portation costs to a cooperating coun-
try, of a commodity which has passed 
through a free port or bonded ware-
house shall not exceed: 

(i) The maximum price f.o.b. or f.a.s. 
source country eligible for USAID-fi-
nancing under the foregoing provisions 
of this § 201.63: plus 
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(ii) Transportation cost calculated on 
the basis of the prevailing ocean 
freight rate for shipments using the 
most direct route from the source 
country to the cooperating country on 
the type and flag of vessel on which the 
commodity actually moved from the 
free port or bonded warehouse to the 
cooperating country. 

(2) The purchase price of a com-
modity f.o.b. or f.a.s. a free port or 
bonded warehouse shall not exceed the 
maximum price established in para-
graph (f)(1) of this section, minus 
transportation costs from the free port 
or bonded warehouse to the cooper-
ating country, calculated on the basis 
of the prevailing ocean freight rate 
from the free port or bonded warehouse 
to the cooperating country for the type 
and flag of vessel on which the com-
modity actually moved between those 
points. 

(g) Commodity price subject to esca-
lation. If a purchase contract contains 
a price escalation clause, USAID will 
finance: 

(1) The purchase price of the com-
modity before the operation of the es-
calation clause to the extent that it 
does not exceed the applicable price 
limitations contained in this subpart; 
and 

(2) That portion of the commodity 
price attributable to the operation of 
the price escalation clause if such 
clause: 

(i) Uses a formula based on variations 
in a cost factor which is reasonably re-
lated to the price of the commodity 
subject to escalation and is readily de-
terminable; 

(ii) Provides for downward as well as 
upward adjustment of the price; and 

(iii) Accords with recognized trade 
practices. 

§ 201.64 Application of the price rules 
to commodities. 

(a) Calculation of commodity prices on 
a common basis. In testing whether the 
purchase price of a commodity exceeds 
the price in comparable export sales or 
in comparable domestic sales, as appli-
cable under § 201.63 (a), (c), (d) and (e), 
it is necessary to insure that the price 
being tested as well as the prices being 
used as a test or measurement are cal-
culated on the basis of delivery along-

side or on board the vessel or other ex-
port conveyance. Such prices will in-
clude, therefore, in addition to the 
price of the commodity at an internal 
point in the source country, transpor-
tation from that point to the port of 
export in the source country, and to 
the extent not already included in the 
price at the internal point, inspection, 
export packing, forwarder’s fees at cus-
tomary rates, the cost of placing the 
commodities on board the vessel or ex-
port conveyance (unless this cost is 
covered in the export freight), and 
other necessary costs customary in the 
trade. 

(b) Calculation of commodity prices 
which involve transportation costs. (1) In 
testing the purchase price which in-
cludes transportation cost (custom-
arily known as a c. & f. or c.i.f. price) 
for compliance with the requirements 
of § 201.63 (a), (c), (d) and (e), USAID 
will subtract transportation cost as 
calculated by reference to the freight 
rate, for the type and flag of vessel on 
which the commodity was shipped, pre-
vailing on the date the purchase price 
is fixed. In the absence of evidence to 
the contrary, the actual transportation 
cost paid by the supplier shall be pre-
sumed to be the transportation cost 
calculated in accordance with the for-
mula contained in the foregoing sen-
tence. 

(2) In testing a purchase price involv-
ing transportation cost for compliance 
with § 201.62 and § 201.63(b), the test or 
measurement prices shall be: 

(i) Prices based upon transportation 
by a U.S.-flag vessel if the price tested 
involves transportation by such vessel; 
or 

(ii) Prices based upon transportation 
by either a U.S.-flag or a foreign-flag 
vessel, whichever is lower, if the price 
tested involves transportation by a for-
eign-flag vessel. 

(c) Calculation of amount eligible for fi-
nancing when shipment is through or out 
of a free port or bonded warehouse. (1) 
When a shipment to a cooperating 
country has passed through a free port 
or bonded warehouse, USAID will fi-
nance no more than the lower of the 
following: 

(i) The maximum price described in 
§ 201.63(f)(1), or 
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(ii) The maximum price described in 
§ 201.63(f)(1)(i), plus any transportation 
costs into the free port or bonded ware-
house which meet the requirements of 
§ 201.13(b)(1)(i)(D), and any transpor-
tation costs out of the free port or 
bonded warehouse on a vessel flying 
the flag of a country included in the 
authorized geographic code. 

(2) When a shipment is f.o.b. or f.a.s. 
a free port or bonded warehouse, 
USAID will finance no more than the 
lower of the following: 

(i) The maximum price described in 
§ 201.63(f)(2), or 

(ii) The maximum price described in 
§ 201.63(f)(1)(i), plus any transportation 
costs into the free port or bonded ware-
house which meet the requirements of 
§ 201.13(b)(1)(i)(D). 

(d) Determination of prevailing prices. 
In the determination of any prevailing 
market price of any commodity or any 
prevailing price or maximum eligible 
freight rate for a commodity related 
service, relevant published and unpub-
lished price information will be consid-
ered. 

§ 201.65 Commissions, discounts and 
other payments, credits, benefits 
and allowances. 

(a) General. This section sets forth 
the rules which govern the eligibility 
of commissions, discounts and certain 
other payments, credits, benefits and 
allowances for USAID-financing. 

(b) Commissions to sales agents. Unless 
otherwise provided in the imple-
menting document, a commission paid, 
or to be paid, to a bona fide agent of 
the supplier is eligible for financing 
under this part, if such agent either 
has made a direct and substantial con-
tribution toward securing the purchase 
contract for the supplier or is engaged 
on a continuing basis in securing simi-
lar contracts for the supplier. Such 
commissions are eligible to the extent 
they comply with § 201.65(f). 

(c) Commissions and other payments, 
credits, benefits or allowances to import-
ers, purchasing agents and others. Unless 
otherwise authorized by USAID, no 
commission or other payment, credit, 
benefit or allowance of any kind shall 
be paid, made, or given, or agreed to be 
paid, made or given, in connection with 

any sale subject to this part by the 
supplier or its agent: 

(1) To or for the benefit of the im-
porter; 

(2) To or for the benefit of a pur-
chasing agent or other agent or rep-
resentative of an importer, even 
though such agent or representative 
may also have an agreement with a 
supplier to represent the supplier; or 

(3) To any third party in connection 
with a sale by the supplier to its deal-
er, distributor, or established agent in 
the cooperating country. 

(d) Trade discounts. To arrive at the 
net amount eligible for USAID-financ-
ing, all trade discounts, whether in the 
form of payments, credits, or allow-
ances, to which the importer is entitled 
shall be deducted from the gross 
amount of the supplier’s invoice sub-
mitted under § 201.52(a)(2)(i)(D). 

(e) Commissions and other payments or 
benefits attributable to USAID-financing. 
Every commission or other payment, 
credit, benefit, or allowance of any 
kind paid, made or given, or agreed to 
be paid, made or given, in connection 
with the sale of commodities financed 
under this part to any person described 
in § 201.65(c) (1), (2) or (3) shall be pre-
sumed conclusively to have been paid 
from USAID funds and shall thereby be 
subject to the requirements of this part 
201. 

(f) Maximum commission. A commis-
sion shall not exceed the lesser of the 
amount which the supplier customarily 
pays in connection with similar trans-
actions or the amount which is cus-
tomary in the trade. 

(g) Reporting. All commissions and 
other payments, credits, benefits or al-
lowances of any kind paid, made or 
given, or agreed to be paid, made or 
given, by the supplier in connection 
with USAID-financed sales of commod-
ities and commodity-related services 
shall be fully reported on the Invoice- 
and-Contract Abstract of the Supplier’s 
Certificate required under § 201.52(a)(6). 
Any such amounts not reported shall 
be ineligible for USAID-financing. 

(h) Brokerage commission. In connec-
tion with ocean freight services, 
USAID will finance a brokerage com-
mission only if: 

(1) Such commission does not exceed 
21⁄2 percent of the ocean freight charge 
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(exclusive of deadfreight, demurrage 
and detention); 

(2) Such commission is payable to an 
individual resident in a country in-
cluded in the authorized source code; a 
non-resident citizen of a country in-
cluded in the authorized source code; 
or a corporation or partnership orga-
nized under the laws of a country in-
cluded in the authorized source code; 
and 

(3) The names of all persons receiving 
such commissions appear on the face of 
the charter party. 

(i) Address commissions. An address 
commission to or for the benefit of a 
charterer shall be deemed a discount 
on the stated freight rate or freight 
charge which the supplier of transpor-
tation services shall deduct from the 
cost of transportation financed by 
USAID. If the supplier of the com-
modity is the charterer, it shall refund 
to USAID any address commission re-
ceived by it. If the supplier of the com-
modity is not the charterer, the bor-
rower/grantee shall be responsible for 
making a refund to USAID of any such 
commissions received by the charterer. 

§ 201.66 Side payments. 
Any payment which an importer 

makes to a supplier, whether or not in-
dicated on the supplier’s invoice and 
whether or not financed by USAID, in 
connection with an USAID-financed 
transaction, shall be disclosed by the 
supplier on the Supplier’s Certificate 
and shall be considered as part of the 
actual purchase price in applying the 
rules of this subpart G. 

§ 201.67 Maximum freight charges. 
(a) Ocean freight rates—(1) Similar 

shipments. Similar shipments means ship-
ments which are similar with respect 
to type of commodity, commodity rate 
classification, quantity, vessel flag cat-
egory (U.S.-or foreign-flag), choice of 
ports, and other pertinent factors. In 
determining whether shipments are 
similar, no effect shall be given to the 
identity of the shipper or the cir-
cumstance that the shipment is or is 
not financed by the Government of the 
United States. 

(2) Maximum charter rates. (i) USAID 
will not finance ocean freight under 
any charter which has not been sub-

mitted to and received prior approval 
by USAID/W. USAID will not approve a 
charter if the freight rate exceeds: 

(A) The rate prevailing for similar 
shipments; or 

(B) The lowest rate charged by the 
vessel for similar shipments on the 
same voyage. 

(ii) In determining the rate pre-
vailing for similar shipments, recog-
nized sources of charter market rate 
information will be consulted and, if 
necessary, will be supplemented by 
other information which contributes to 
a realistic determination of the pre-
vailing charter rate. 

(3) Effect of USAID approval of a char-
ter. USAID prior approval of a charter 
shall be confirmed by USAID in writing 
and shall then be final except in cases 
where the freight rate exceeds the low-
est rate charged by the vessel for simi-
lar shipments on the same voyage or 
where USAID’s prior approval is based 
on false or misleading representations 
made to USAID by the charterer or 
vessel owner(s). 

(4) Maximum liner rates. USAID will 
not finance ocean freight for a cargo 
liner shipment at a rate which exceeds 
the lowest of the following: 

(i) The conference contract rate or 
the conference noncontract rate, 
whichever is lower; 

(ii) The rate named in any tariff or 
other rate listing for the same destina-
tion and commodities on file at the 
Federal Maritime Commission; or 

(iii) The lowest rate charged by the 
VOCC for similar shipments on the 
same voyage. 

(5) Despatch. (i) The borrower/grant-
ee, or the supplier with respect to des-
patch earned by the supplier, shall be 
responsible for refunding to USAID all 
despatch earned: 

(A) At the port of unloading on c.i.f. 
or c. & f. shipments, or 

(B) At the port of loading or unload-
ing on f.o.b. or f.a.s. shipments, to the 
extent that despatch exceeds demur-
rage incurred on the same voyage. 

(ii) Refunds of despatch, supported by 
the vessel’s signed laytime state-
ment(s), must be transmitted to the Of-
fice of Financial Management, USAID, 
Washington, DC 20523–7702, within 90 
days after date of discharge of cargo on 
which the despatch was earned. 
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(b) Airfreight rates. USAID will not fi-
nance airfreight which exceeds the fol-
lowing: 

(1) The rate under any air charter ap-
proved by USAID covering the trans-
action; 

(2) The lowest rate charged by the 
carrier for similar shipments on the 
same flight; or 

(3) The rate prevailing in the indus-
try for similar shipments. A similar 
shipment is one which is similar with 
respect to type of commodity, com-
modity rate classification, quantity, 
flag category, choice of airport, and 
other pertinent factors. 

[55 FR 34232, Aug. 22, 1990, as amended at 64 
FR 17535, Apr. 12, 1999] 

§ 201.68 Maximum prices for com-
modity-related services. 

(a) The price for an USAID-financed 
commodity-related service, other than 
ocean or air transportation, shall not 
exceed the lower of: 

(1) The prevailing price, if any, for 
the same or similar services; or 

(2) The price paid to the supplier 
under similar circumstances by other 
customers. 

(b) The eligible price of services cov-
ered by an NVOCC bill of lading is lim-
ited to the sum of the costs of indi-
vidual delivery services eligible under 
§ 201.13 of this part, and only to the ex-
tent that the cost of each such service 
is eligible for USAID-financing under 
§ 201.67 or § 201.68(a) of this part. 

§ 201.69 Cooperating country taxes 
and fees. 

USAID will not finance any taxes or 
fees imposed under the laws in effect in 
the cooperating country, including cus-
toms duties, consular and legalization 
fees, and other levies. 

Subpart H—Rights and 
Responsibilities of Banks 

§ 201.70 Purpose. 
This subpart sets forth the rights and 

responsibilities of banks with regard to 
reimbursement under a letter of com-
mitment opened pursuant to an USAID 
request. Banks will not be held respon-
sible for the requirements of subparts 
B, C, D, E (excluding § 201.44(a)(1)), and 

subpart G except insofar as provisions 
of these subparts are included in this 
subpart H or in a letter of commitment 
issued by USAID to a bank. 

§ 201.71 Terms of letters of credit. 

Any letter of credit issued, confirmed 
or advised under an USAID letter of 
commitment and any agreement relat-
ing to such letter of credit or to in-
structions for payment issued by an ap-
proved applicant shall not be incon-
sistent with or contrary to the terms of 
the letter of commitment. Any such 
letter of credit or agreement may be 
modified or extended at any time in 
such a manner and to such extent as is 
acceptable to the approved applicant 
and the bank: Provided, That such 
modification or extension may not be 
inconsistent with or contrary to the 
terms of the letter of commitment. In 
the case of any inconsistency or con-
flict between the terms and conditions 
of the letter of commitment and the in-
structions of the approved applicant, 
the terms and conditions of the letter 
of commitment shall control. 

§ 201.72 Making payments. 

(a) Collection of documents. The bank 
shall be responsible for obtaining the 
documents specified in subpart F and 
in the letter of commitment when 
making payment under a letter of cred-
it pursuant to instructions of an ap-
proved applicant. 

(b) Examination of documents other 
than Supplier’s Certificate. The bank 
shall examine the documents (other 
than the Supplier’s Certificate and the 
Commodity Approval Application) to 
be submitted to USAID in accordance 
with good commercial practice to de-
termine whether such documents com-
ply with the requirements of para-
graphs (b) (1) through (7) of this section 
in the following particulars, and no 
other. 

(1) Shipment. The documents sub-
mitted as evidence of the shipment of 
commodities under § 201.52(a)(4) shall 
be dated within the shipping period, if 
any, specified in the letter of commit-
ment. The bill of lading shall contain 
the carrier’s statement of charges 
whether or not freight is financed by 
USAID. 
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(2) Source of commodities. The docu-
ments submitted in connection with 
the claim for reimbursement on com-
modities may not indicate that the 
source of the commodities is incon-
sistent with the USAID geographic 
code designation contained in the let-
ter of commitment. 

(3) Destination. The documents sub-
mitted shall indicate that the destina-
tion of the commodities, by shipment, 
transshipment, or reshipment, is the 
cooperating country named in the let-
ter of commitment. 

(4) Description. The documents shall 
describe and identify the commodities 
or services in a manner which, accord-
ing to good commercial practice, is not 
inconsistent with the description con-
tained in the letter of credit or pay-
ment instructions issued under a letter 
of commitment. The bank shall not be 
required to determine whether the sup-
plier’s invoice meets the detailed re-
quirements of § 201.52(a)(2)(i). 

(5) Discounts and purchasing agents’ 
commissions. If the documents disclose 
that the invoice price includes either 
discounts or commissions payable to 
purchasing agents, the bank shall not 
make payment of such discounts and 
commissions. In the absence of such in-
formation, however, the bank shall not 
be required to make independent in-
quiry as to whether the invoice price 
includes such items. 

(6) Certifications. Each supplier’s in-
voice presented for payment shall con-
tain such other certifications as may 
be required in the letter of commit-
ment. The bank shall accept only cer-
tifications which, to the best of its 
knowledge and belief, have been signed 
by hand. 

(7) Other requirements. The documents 
submitted shall contain such other in-
formation as required by the letter of 
commitment, except that the bank 
shall have responsibility in this regard 
only to the extent specifically indi-
cated in the letter of commitment. 

(c) Acceptance of certificates. A bank 
shall not accept for submission to 
USAID the original of the Supplier’s 
Certificate, or the Commodity Ap-
proval Application, unless, to the best 
knowledge and belief of the bank, each 
such original has been signed by hand 
by the supplier and the Commodity Ap-

proval Application has been counter-
signed by USAID. 

§ 201.73 Limitations on the responsibil-
ities of banks. 

The following general limitations on 
the responsibilities of banks issuing, 
advising, or confirming letters of cred-
it and making payments under letters 
of credit or otherwise shall apply. 

(a) Sufficiency and completeness of doc-
uments. Any document, including the 
Supplier’s Certificate and the Com-
modity Approval Application, sub-
mitted by a bank to USAID in support 
of a claim for reimbursement, shall be 
sufficient if it purports to be the sort 
required to be delivered and if it has 
been accepted by the bank in the ordi-
nary course of business in good faith. 
Except as may be required in the dis-
charge of its responsibilities under 
§ 201.72 (b) and (c), the bank’s right of 
reimbursement shall not be affected by 
the fact that any document required to 
be submitted by it is incomplete or 
may indicate noncompliance with any 
provision of this part. 

(b) Reimbursement right notwith-
standing certain deficiencies. A bank’s 
right to reimbursement from USAID 
for payments which the bank has made 
will not be affected by the fact that the 
Commodity Approval Application or 
the Invoice-and-Contract Abstract on 
the reverse of the Supplier’s Certificate 
may be incomplete, or may indicate 
noncompliance with any provision of 
this part 201, the letter of commit-
ment, or any other implementing docu-
ment, or may be inconsistent with 
other documents required for reim-
bursement. 

(c) Nonresponsibility of bank for truth 
or accuracy of statements or certifi-
cations. The bank shall not be respon-
sible for the truth or accuracy of any 
information or statement contained in 
any Supplier’s Certificate or any other 
document certification to be submitted 
by it to USAID, notwithstanding any 
knowledge or information in the actual 
or constructive possession of the bank 
to the contrary. The bank shall not be 
obligated to look beyond the docu-
ments, including any certifications en-
dorsed thereon, to be submitted by it 
or to make any independent investiga-
tion as to the truth or accuracy of any 
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information or statement contained 
therein. 

(d) Protection of bank making payment. 
Acceptance by the bank of any docu-
ment in the ordinary course of business 
in good faith as being a genuine and 
valid document and sufficient in the 
premises, and the delivery thereof to 
USAID, shall constitute full compli-
ance by the bank with any provision of 
this part, the letter of commitment re-
quiring delivery of a document of the 
sort that the document actually so de-
livered purports to be. The bank shall 
be entitled to receive and retain reim-
bursement of the amount of all pay-
ments made by it against documents so 
accepted, notwithstanding that such 
payments may be made in connection 
with a purchase in excess of the price 
calculated in accordance with the ap-
plicable provisions of subpart G. 

(e) Payment to third persons. The 
bank’s right of reimbursement shall 
not be affected by the fact that pay-
ment is made to the approved applicant 
or at the request of the approved appli-
cant or such beneficiary to a person 
other than the supplier under the con-
tract to which such payment relates, if 
the bank has complied with all other 
requirements of the letter of commit-
ment and has satisfied itself in good 
faith that the person to whom it makes 
payment has, in turn, made payment 
to the supplier. 

(f) Bank procedures with regard to cer-
tain suppliers. In the event a bank re-
ceives written advice from USAID con-
cerning special conditions which are 
applicable to transactions of particular 
suppliers, such bank will use reason-
able care to maintain procedures de-
signed to ensure that accommodations 
thereafter furnished by it with respect 
to such suppliers by means of the 
issuance, confirmation, advising or 
transfer of letters of credit, or the 
making of payments not under letters 
of credit shall reflect such special con-
ditions. While banks are expected to 
comply with the foregoing obligation, a 
bank which has used reasonable care to 
establish and maintain such procedures 
will not be responsible for any inad-
vertent furnishing of any such accom-
modation not containing applicable 
special conditions or the making of 
payment thereunder. For the purpose 

of ascertaining whether the supplier is 
a person or organization subject to an 
USAID advice concerning special con-
ditions applicable to its transactions 
under this paragraph, a bank, in mak-
ing payment under a letter of credit or 
otherwise, may consider as supplier the 
person or organization issuing the in-
voice. 

(g) Provision of implementing docu-
ments. A bank shall not be responsible 
for compliance with any provision of 
an implementing document other than 
a letter of commitment. 

§ 201.74 Additional documents for 
USAID. 

In addition to the documents re-
quired for reimbursement, a bank shall 
retain in its files for a period of at 
least 3 years and shall make available 
to USAID promptly upon request a 
copy of any of the following documents 
which may pertain to an USAID-fi-
nanced transaction: 

(a) Each letter of credit issued, con-
firmed, or advised by it, together with 
any extension or modification thereof; 

(b) Payment instructions received 
from the approved applicant; 

(c) Each application and agreement 
relating to such letter of credit or in-
structions for payment, together with 
any extension or modification thereof; 

(d) A detailed advice of the interest, 
commissions, expenses, or other items 
charged by it in connection with each 
such letter of credit or payment in-
structions. 

§ 201.75 Termination or modification. 
If USAID directs that the delivery of 

commodities be terminated, orders 
that title to commodities be vested in 
it, or modifies any implementing docu-
ment concerning the disposition of doc-
uments, USAID shall give written no-
tice thereof to the banks holding appli-
cable letters of commitment and shall 
instruct each bank with regard to the 
disposition of documents. Each such 
bank shall be relieved of any liability 
whatsoever to the approved applicant 
for anything done or omitted to be 
done under instruction of USAID. Not-
withstanding the foregoing, a bank 
shall comply with the instructions of 
USAID only to the extent that it may 
do so without impairing or affecting 
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any irrevocable obligation to any per-
son or organization except an approved 
applicant, and in the event the bank 
shall incur any costs, expenses, or li-
abilities, including any liability to the 
approved applicant, it shall be repaid 
and reimbursed by USAID in respect 
thereof. 

Subpart I—Rights and Remedies of 
USAID, and Waiver Authority 

§ 201.80 Purpose. 
This subpart sets forth certain 

USAID rights and remedies against 
borrower/grantees and suppliers, and 
prescribes certain general provisions 
relating to the waiver by USAID of this 
part. 

§ 201.81 Rights of USAID against bor-
rower/grantees. 

If any transaction financed here-
under violates the requirements of this 
part or any U.S. statute or any rule or 
regulation of USAID promulgated 
under any such statute, USAID may re-
quire the borrower/grantee to refund 
the amounts USAID determines are at-
tributable to such violation and may 
exercise any right of acceleration or 
termination contained in the imple-
menting document. The borrower/ 
grantee shall be deemed to have agreed 
to make such refund or accelerated 
payment promptly upon request by 
USAID and shall be deemed to have 
consented to any modification of the 
implementing document determined by 
USAID to be necessary to reflect any 
such refund or acceleration. 

§ 201.82 Rights of USAID against sup-
pliers. 

Without limiting the responsibility 
of the borrower/grantee or other par-
ties, USAID may require an appro-
priate refund to it by a supplier under 
any transaction which violates the re-
quirements of this part, whenever in 
USAID’s opinion the failure of the sup-
plier to comply with the rules and 
other requirements of this part has 
contributed to such violation. Any re-
fund requested will include interest 
from the time of payment to the sup-
plier. Interest will be charged at the 
rate established by the Secretary of 
the Treasury in accordance with the 

Internal Revenue Code, 26 U.S.C. 
6621(b). 

§ 201.83 No waiver of alternative 
rights or remedies by USAID. 

No right reserved to USAID in this 
subpart to seek a refund from a bor-
rower/grantee, and no exercise of such 
right, whether or not successful, shall 
in any way limit or affect, under the 
doctrine of the election of remedies or 
otherwise, USAID’s rights against a 
supplier under this subpart I or under 
the laws of the United States, or of any 
other country or political subdivision 
thereof, nor shall any right or remedy 
herein reserved to USAID against a 
supplier in any way derogate from or 
otherwise limit any other rights or 
remedies which may accrue to USAID 
under such laws. 

§ 201.84 Limitation on period for mak-
ing refund requests. 

USAID will endeavor, but shall not 
be bound, to make any requests for re-
funds from a borrower/grantee within 
three years from the date of the last 
disbursement of USAID funds for the 
transaction to which such request re-
lates. 

§ 201.85 Legal effect of USAID approv-
als and decisions. 

In any transaction subject to this 
part 201, USAID may reserve certain 
rights to approve the transaction for 
USAID-financing. USAID, in reserving 
any approval rights, acts solely as a fi-
nancing entity to assure the proper use 
of United States Government funds. 
Any decision by USAID to exercise or 
refrain from exercising these approval 
rights shall be made as a financier and 
shall not be construed as making 
USAID a party to the contract or in-
curring any liability to the parties 
jointly or to any of them. 

§ 201.86 Waiver and amendment au-
thority. 

USAID may waive, withdraw, or 
amend at any time any or all of the 
provisions of this part. 
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APPENDIX A TO PART 201—SUPPLIER’S CERTIFICATE AND AGREEMENT WITH THE 
AGENCY FOR INTERNATIONAL DEVELOPMENT (AID 282) 
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APPENDIX B TO PART 201—APPLICATION FOR APPROVAL OF COMMODITY ELIGIBILITY 
(AID 11) 
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PART 202—OVERSEAS SHIPMENTS 
OF SUPPLIES BY VOLUNTARY 
NON-PROFIT RELIEF AGENCIES 

Sec. 
202.1 Definition of terms. 

202.2 Shipments eligible for reimbursement 
of freight charges. 

202.3 Freight reimbursement limitations. 
202.4 Certificates. 
202.5 Approval of programs, projects and 

services. 
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