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subpart J of this part. The rules gov-
erning administrative finality in sub-
part J of this part shall also apply. 

§ 404.1928 Effect of the alien non-pay-
ment provision. 

An agreement may provide that a 
person entitled to benefits under title 
II of the Social Security Act may re-
ceive those benefits while residing in 
the foreign country party to the agree-
ment, regardless of the alien non-pay-
ment provision (see § 404.460). 

§ 404.1929 Overpayments. 

An agreement may not authorize the 
adjustment of title II benefits to re-
cover an overpayment made under the 
social security system of a foreign 
country (see § 404.501). Where an over-
payment is made under the U.S. sys-
tem, the provisions in subpart F of this 
part will apply. 

§ 404.1930 Disclosure of information. 

The use of information furnished 
under an agreement generally shall be 
governed by the national statutes on 
confidentiality and disclosure of infor-
mation of the country that has been 
furnished the information. (The U.S. 
will be governed by pertinent provi-
sions of the Social Security Act, the 
Freedom of Information Act, the Pri-
vacy Act, the Tax Reform Act, and 
other related statutes.) In negotiating 
an agreement, consideration, should be 
given to the compatibility of the other 
country’s laws on confidentiality and 
disclosure to those of the U.S. To the 
extent possible, information exchanged 
between the U.S. and the foreign coun-
try should be used exclusively for pur-
poses of implementing the agreement 
and the laws to which the agreement 
pertains. 

Subpart U—Representative 
Payment 

AUTHORITY: Secs. 205(a), (j), and (k), and 
702(a)(5) of the Social Security Act (42 U.S.C. 
405(a), (j), and (k), and 902(a)(5)). 

SOURCE: 47 FR 30472, July 14, 1982, unless 
otherwise noted. 

§ 404.2001 Introduction. 

(a) Explanation of representative pay-
ment. This subpart explains the prin-
ciples and procedures that we follow in 
determining whether to make rep-
resentative payment and in selecting a 
representative payee. It also explains 
the responsibilities that a representa-
tive payee has concerning the use of 
the funds he or she receives on behalf 
of a beneficiary. A representative 
payee may be either a person or an or-
ganization selected by us to receive 
benefits on behalf of a beneficiary. A 
representative payee will be selected if 
we believe that the interest of a bene-
ficiary will be served by representative 
payment rather than direct payment of 
benefits. Generally, we appoint a rep-
resentative payee if we have deter-
mined that the beneficiary is not able 
to manage or direct the management of 
benefit payments in his or her interest. 

(b) Policy used to determine whether to 
make representative payment. (1) Our pol-
icy is that every beneficiary has the 
right to manage his or her own bene-
fits. However, some beneficiaries due 
to a mental or physical condition or 
due to their youth may be unable to do 
so. Under these circumstances, we may 
determine that the interests of the 
beneficiary would be better served if 
we certified benefit payments to an-
other person as a representative payee. 

(2) If we determine that representa-
tive payment is in the interest of a 
beneficiary, we will appoint a rep-
resentative payee. We may appoint a 
representative payee even if the bene-
ficiary is a legally competent indi-
vidual. If the beneficiary is a legally 
incompetent individual, we may ap-
point the legal guardian or some other 
person as a representative payee. 

(3) If payment is being made directly 
to a beneficiary and a question arises 
concerning his or her ability to manage 
or direct the management of benefit 
payments, we will, if the beneficiary is 
18 years old or older and has not been 
adjudged legally incompetent, continue 
to pay the beneficiary until we make a 
determination about his or her ability 
to manage or direct the management of 
benefit payments and the selection of a 
representative payee. 
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§ 404.2010 When payment will be made 
to a representative payee. 

(a) We pay benefits to a representa-
tive payee on behalf of a beneficiary 18 
years old or older when it appears to us 
that this method of payment will be in 
the interest of the beneficiary. We do 
this if we have information that the 
beneficiary is— 

(1) Legally incompetent or mentally 
incapable of managing benefit pay-
ments; or 

(2) Physically incapable of managing 
or directing the management of his or 
her benefit payments. 

(b) Generally, if a beneficiary is 
under age 18, we will pay benefits to a 
representative payee. However, in cer-
tain situations, we will make direct 
payments to a beneficiary under age 18 
who shows the ability to manage the 
benefits. For example, we make direct 
payments to a beneficiary under age 18 
if the beneficiary is— 

(1) Receiving disability insurance 
benefits on his or her own Social Secu-
rity earnings record; or 

(2) Serving in the military services; 
or 

(3) Living alone and supporting him-
self or herself; or 

(4) A parent and files for himself or 
herself and/or his or her child and he or 
she has experience in handling his or 
her own finances; or 

(5) Capable of using the benefits to 
provide for his or her current needs and 
no qualified payee is available; or 

(6) Within 7 months of attaining age 
18 and is initially filing an application 
for benefits. 

[47 FR 30472, July 14, 1982, as amended at 54 
FR 35483, Aug. 28, 1989] 

§ 404.2011 What happens to your 
monthly benefits while we are find-
ing a suitable representative payee 
for you? 

(a) We may pay you directly. We will 
pay current monthly benefits directly 
to you while finding a suitable rep-
resentative payee unless we determine 
that paying you directly would cause 
substantial harm to you. We determine 
substantial harm as follows: 

(1) If you are receiving disability pay-
ments and we have determined that 
you have a drug addiction or alco-
holism condition, or you are legally in-

competent, or you are under age 15, we 
will presume that substantial harm ex-
ists. However, we will allow you to 
rebut this presumption by presenting 
evidence that direct payment would 
not cause you substantial harm. 

(2) If you do not fit any of these cat-
egories, we make findings of substan-
tial harm on a case-by-case basis. We 
consider all matters that may affect 
your ability to manage your benefits in 
your own best interest. We decide that 
substantial harm exists if both of the 
following conditions exist: 

(i) Directly receiving benefits can be 
expected to cause you serious physical 
or mental injury. 

(ii) The possible effect of the injury 
would outweigh the effect of having no 
income to meet your basic needs. 

(b) We may delay or suspend your pay-
ments. If we find that direct payment 
will cause substantial harm to you, we 
may delay (in the case of initial enti-
tlement to benefits) or suspend (in the 
case of existing entitlement to bene-
fits) payments for as long as one month 
while we try to find a suitable rep-
resentative payee for you. If we do not 
find a payee within one month, we will 
pay you directly. If you are receiving 
disability payments and we have deter-
mined that you have a drug addiction 
and alcoholism condition, or you are 
legally incompetent, or you are under 
age 15, we will withhold payment until 
a representative payee is appointed 
even if it takes longer than one month. 
We will, however, as noted in para-
graph (a)(1) of this section, allow you 
to present evidence to rebut the pre-
sumption that direct payment would 
cause you substantial harm. See 
§ 404.2001(b)(3) for our policy on sus-
pending benefits if you are currently 
receiving benefits directly. 

Example 1: Substantial Harm Exists. We are 
unable to find a representative payee for Mr. 
X, a 67 year old retirement beneficiary who 
is an alcoholic. Based on contacts with the 
doctor and beneficiary, we determine that 
Mr. X was hospitalized recently for his 
drinking. Paying him directly will cause se-
rious injury, so we may delay payment for as 
long as one month based on substantial harm 
while we locate a suitable representative 
payee. 

Example 2: Substantial Harm Does Not Exist. 
We approve a claim for Mr. Y, a title II 
claimant who suffers from a combination of 
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mental impairments but who is not legally 
incompetent. We determine that Mr. Y needs 
assistance in managing his benefits, but we 
have not found a representative payee. Al-
though we believe that Mr. Y may not use 
the money wisely, there is no indication that 
receiving funds directly would cause him 
substantial harm (i.e., serious physical or 
mental injury). We must pay current bene-
fits directly to Mr. Y while we locate a suit-
able representative payee. 

(c) How we pay delayed or suspended 
benefits. Payment of benefits, which 
were delayed or suspended pending ap-
pointment of a representative payee, 
can be made to you or your representa-
tive payee as a single sum or in install-
ments when we determine that install-
ments are in your best interest. 

[69 FR 60232, Oct. 7, 2004] 

§ 404.2015 Information considered in 
determining whether to make rep-
resentative payments. 

In determining whether to make rep-
resentative payment we consider the 
following information: 

(a) Court determinations. If we learn 
that a beneficiary has been found to be 
legally incompetent, a certified copy of 
the court’s determination will be the 
basis of our determination to make 
representative payment. 

(b) Medical evidence. When available, 
we will use medical evidence to deter-
mine if a beneficiary is capable of man-
aging or directing the management of 
benefit payments. For example, a 
statement by a physician or other med-
ical professional based upon his or her 
recent examination of the beneficiary 
and his or her knowledge of the bene-
ficiary’s present condition will be used 
in our determination, if it includes in-
formation concerning the nature of the 
beneficiary’s illness, the beneficiary’s 
chances for recovery and the opinion of 
the physician or other medical profes-
sional as to whether the beneficiary is 
able to manage or direct the manage-
ment of benefit payments. 

(c) Other evidence. We will also con-
sider any statements of relatives, 
friends and other people in a position 
to know and observe the beneficiary, 
which contain information helpful to 
us in deciding whether the beneficiary 
is able to manage or direct the man-
agement of benefit payments. 

§ 404.2020 Information considered in 
selecting a representative payee. 

In selecting a payee we try to select 
the person, agency, organization or in-
stitution that will best serve the inter-
est of the beneficiary. In making our 
selection we consider— 

(a) The relationship of the person to 
the beneficiary; 

(b) The amount of interest that the 
person shows in the beneficiary; 

(c) Any legal authority the person, 
agency, organization or institution has 
to act on behalf of the beneficiary; 

(d) Whether the potential payee has 
custody of the beneficiary; and 

(e) Whether the potential payee is in 
a position to know of and look after 
the needs of the beneficiary. 

§ 404.2021 What is our order of pref-
erence in selecting a representative 
payee for you? 

As a guide in selecting a representa-
tive payee, categories of preferred pay-
ees have been established. These pref-
erences are flexible. Our primary con-
cern is to select the payee who will 
best serve the beneficiary’s interest. 
The preferences are: 

(a) For beneficiaries 18 years old or 
older (except those described in para-
graph (b) of this section), our pref-
erence is— 

(1) A legal guardian, spouse (or other 
relative) who has custody of the bene-
ficiary or who demonstrates strong 
concern for the personal welfare of the 
beneficiary; 

(2) A friend who has custody of the 
beneficiary or demonstrates strong 
concern for the personal welfare of the 
beneficiary; 

(3) A public or nonprofit agency or 
institution having custody of the bene-
ficiary; 

(4) A private institution operated for 
profit and licensed under State law, 
which has custody of the beneficiary; 
and 

(5) Persons other than above who are 
qualified to carry out the responsibil-
ities of a payee and who are able and 
willing to serve as a payee for a bene-
ficiary; e.g., members of community 
groups or organizations who volunteer 
to serve as payee for a beneficiary. 
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(b) For individuals who are disabled 
and who have a drug addiction or alco-
holism condition our preference is— 

(1) A community-based nonprofit so-
cial service agency which is licensed by 
the State, or bonded; 

(2) A Federal, State, or local govern-
ment agency whose mission is to carry 
out income maintenance, social serv-
ice, or health care-related activities; 

(3) A State or local government agen-
cy with fiduciary responsibilities; 

(4) A designee of an agency (other 
than a Federal agency) referred to in 
paragraphs (b)(1), (2), and (3) of this 
section, if appropriate; or 

(5) A family member. 
(c) For beneficiaries under age 18, our 

preference is— 
(1) A natural or adoptive parent who 

has custody of the beneficiary, or a 
guardian; 

(2) A natural or adoptive parent who 
does not have custody of the bene-
ficiary, but is contributing toward the 
beneficiary’s support and is dem-
onstrating strong concern for the bene-
ficiary’s well being; 

(3) A natural or adoptive parent who 
does not have custody of the bene-
ficiary and is not contributing toward 
his or her support but is demonstrating 
strong concern for the beneficiary’s 
well being; 

(4) A relative or stepparent who has 
custody of the beneficiary; 

(5) A relative who does not have cus-
tody of the beneficiary but is contrib-
uting toward the beneficiary’s support 
and is demonstrating concern for the 
beneficiary’s well being; 

(6) A relative or close friend who does 
not have custody of the beneficiary but 
is demonstrating concern for the bene-
ficiary’s well being; and 

(7) An authorized social agency or 
custodial institution. 

[47 FR 30472, July 14, 1982; 47 FR 32936, July 
30, 1982, as amended at 69 FR 60232, Oct. 7, 
2004] 

§ 404.2022 Who may not serve as a rep-
resentative payee? 

A representative payee applicant 
may not serve if he/she: 

(a) Has been convicted of a violation 
under section 208, 811 or 1632 of the So-
cial Security Act. 

(b) Has been convicted of an offense 
resulting in imprisonment for more 
than 1 year. However, we may make an 
exception to this prohibition, if the na-
ture of the conviction is such that se-
lection of the applicant poses no risk 
to the beneficiary and the exception is 
in the beneficiary’s best interest. 

(c) Receives title II, VIII, or XVI ben-
efits through a representative payee. 

(d) Previously served as a representa-
tive payee and was found by us, or a 
court of competent jurisdiction, to 
have misused title II, VIII or XVI bene-
fits. However, if we decide to make an 
exception to this prohibition, we must 
evaluate the payee’s performance at 
least every 3 months until we are satis-
fied that the payee poses no risk to the 
beneficiary’s best interest. Exceptions 
are made on a case-by-case basis if all 
of the following are true: 

(1) Direct payment of benefits to the 
beneficiary is not in the beneficiary’s 
best interest. 

(2) No suitable alternative payee is 
available. 

(3) Selecting the payee applicant as 
representative payee would be in the 
best interest of the beneficiary. 

(4) The information we have indicates 
the applicant is now suitable to serve 
as a representative payee. 

(5) The payee applicant has repaid 
the misused benefits or has a plan to 
repay them. 

(e) Is a creditor. A creditor is some-
one who provides you with goods or 
services for consideration. This restric-
tion does not apply to the creditor who 
poses no risk to you and whose finan-
cial relationship with you presents no 
substantial conflict of interest, and 
who is any of the following: 

(1) A relative living in the same 
household as you do. 

(2) Your legal guardian or legal rep-
resentative. 

(3) A facility that is licensed or cer-
tified as a care facility under the law of 
a State or a political subdivision of a 
State. 

(4) A qualified organization author-
ized to collect a monthly fee from you 
for expenses incurred in providing rep-
resentative payee services for you, 
under § 404.2040a. 

(5) An administrator, owner, or em-
ployee of the facility in which you live, 
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and we are unable to locate an alter-
native representative payee. 

(6) Any other individual we deem ap-
propriate based on a written deter-
mination. 

Example 1: Sharon applies to be representa-
tive payee for Ron who we have determined 
cannot manage his benefits. Sharon has been 
renting a room to Ron for several years and 
assists Ron in handling his other financial 
obligations, as needed. She charges Ron a 
reasonable amount of rent. Ron has no other 
family or friends willing to help manage his 
benefits or to act as representative payee. 
Sharon has demonstrated that her interest 
in and concern for Ron goes beyond her de-
sire to collect the rent each month. In this 
instance, we may select Sharon as Ron’s rep-
resentative payee because a more suitable 
payee is not available, she appears to pose no 
risk to Ron and there is minimal conflict of 
interest. We will document this decision. 

Example 2: In a situation similar to the one 
above, Ron’s landlord indicates that she is 
applying to be payee only to ensure receipt 
of her rent. If there is money left after pay-
ment of the rent, she will give it directly to 
Ron to manage on his own. In this situation, 
we would not select the landlord as Ron’s 
representative payee because of the substan-
tial conflict of interest and lack of interest 
in his well being. 

[69 FR 60232, Oct. 7, 2004, as amended at 71 FR 
61407, Oct. 18, 2006] 

§ 404.2024 How do we investigate a 
representative payee applicant? 

Before selecting an individual or or-
ganization to act as your representa-
tive payee, we will perform an inves-
tigation. 

(a) Nature of the investigation. As part 
of the investigation, we do the fol-
lowing: 

(1) Conduct a face-to-face interview 
with the payee applicant unless it is 
impracticable as explained in para-
graph (c) of this section. 

(2) Require the payee applicant to 
submit documented proof of identity, 
unless information establishing iden-
tity has recently been submitted with 
an application for title II, VIII or XVI 
benefits. 

(3) Verify the payee applicant’s So-
cial Security account number or em-
ployer identification number. 

(4) Determine whether the payee ap-
plicant has been convicted of a viola-
tion of section 208, 811 or 1632 of the So-
cial Security Act. 

(5) Determine whether the payee ap-
plicant has previously served as a rep-
resentative payee and if any previous 
appointment as payee was revoked or 
terminated for misusing title II, VIII 
or XVI benefits. 

(6) Use our records to verify the 
payee applicant’s employment and/or 
direct receipt of title II, VIII, or XVI 
benefits. 

(7) Verify the payee applicant’s con-
cern for the beneficiary with the bene-
ficiary’s custodian or other interested 
person. 

(8) Require the payee applicant to 
provide adequate information showing 
his or her relationship to the bene-
ficiary and to describe his or her re-
sponsibility for the care of the bene-
ficiary. 

(9) Determine whether the payee ap-
plicant is a creditor of the beneficiary 
(see § 404.2022(d)). 

(b) Subsequent face-to-face interviews. 
After holding a face-to-face interview 
with a payee applicant, subsequent 
face-to-face interviews are not required 
if that applicant continues to be quali-
fied and currently is acting as a payee, 
unless we determine, within our discre-
tion, that a new face-to-face interview 
is necessary. We base this decision on 
the payee’s past performance and 
knowledge of and compliance with our 
reporting requirements. 

(c) Impracticable. We may consider a 
face-to-face interview impracticable if 
it would cause the payee applicant 
undue hardship. For example, the 
payee applicant would have to travel a 
great distance to the field office. In 
this situation, we may conduct the in-
vestigation to determine the payee ap-
plicant’s suitability to serve as a rep-
resentative payee without a face-to- 
face interview. 

[69 FR 60233, Oct. 7, 2004, as amended at 73 FR 
66521, Nov. 10, 2008] 

§ 404.2025 What information must a 
representative payee report to us? 

Anytime after we select a representa-
tive payee for you, we may ask your 
payee to give us information showing a 
continuing relationship with you, a 
continuing responsibility for your care, 
and how he/she used the payments on 
your behalf. If your representative 
payee does not give us the requested 
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information within a reasonable period 
of time, we may stop sending your ben-
efit payment to him/her—unless we de-
termine that he/she had a satisfactory 
reason for not meeting our request and 
we subsequently receive the requested 
information. If we decide to stop send-
ing your payment to your representa-
tive payee, we will consider paying you 
directly (in accordance with § 404.2011) 
while we look for a new payee. 

[69 FR 60233, Oct. 7, 2004] 

§ 404.2030 How will we notify you 
when we decide you need a rep-
resentative payee? 

(a) We notify you in writing of our 
determination to make representative 
payment. This advance notice explains 
that we have determined that rep-
resentative payment is in your inter-
est, and it provides the name of the 
representative payee we have selected. 
We provide this notice before we actu-
ally appoint the payee. If you are under 
age 15, an unemancipated minor under 
the age of 18, or legally incompetent, 
our written notice goes to your legal 
guardian or legal representative. The 
advance notice: 

(1) Contains language that is easily 
understandable to the reader. 

(2) Identifies the person designated as 
your representative payee. 

(3) Explains that you, your legal 
guardian, or your legal representative 
can appeal our determination that you 
need a representative payee. 

(4) Explains that you, your legal 
guardian, or your legal representative 
can appeal our designation of a par-
ticular person or organization to serve 
as your representative payee. 

(5) Explains that you, your legal 
guardian, or your legal representative 
can review the evidence upon which 
our designation of a particular rep-
resentative payee is based and submit 
additional evidence. 

(b) If you, your legal guardian, or 
your legal representative objects to 
representative payment or to the des-
ignated payee, we will handle the ob-
jection as follows: 

(1) If you disagree with the decision 
and wish to file an appeal, we will proc-
ess it under subpart J of this part. 

(2) If you received your advance no-
tice by mail and you protest or file 

your appeal within 10 days after you 
receive this notice, we will delay the 
action until we make a decision on 
your protest or appeal. (If you received 
and signed your notice while you were 
in the local field office, our decision 
will be effective immediately.) 

[69 FR 60233, Oct. 7, 2004] 

§ 404.2035 What are the responsibil-
ities of your representative payee? 

A representative payee has a respon-
sibility to— 

(a) Use the benefits received on your 
behalf only for your use and benefit in 
a manner and for the purposes he or 
she determines, under the guidelines in 
this subpart, to be in your best inter-
ests; 

(b) Keep any benefits received on 
your behalf separate from his or her 
own funds and show your ownership of 
these benefits unless he or she is your 
spouse or natural or adoptive parent or 
stepparent and lives in the same house-
hold with you or is a State or local 
government agency for whom we have 
granted an exception to this require-
ment; 

(c) Treat any interest earned on the 
benefits as your property; 

(d) Notify us of any event or change 
in your circumstances that will affect 
the amount of benefits you receive, 
your right to receive benefits, or how 
you receive them; 

(e) Submit to us, upon our request, a 
written report accounting for the bene-
fits received on your behalf, and make 
all supporting records available for re-
view if requested by us; and 

(f) Notify us of any change in his or 
her circumstances that would affect 
performance of his/her payee respon-
sibilities. 

[71 FR 61407, Oct. 18, 2006] 

§ 404.2040 Use of benefit payments. 

(a) Current maintenance. (1) We will 
consider that payments we certify to a 
representative payee have been used 
for the use and benefit of the bene-
ficiary if they are used for the bene-
ficiary’s current maintenance. Current 
maintenance includes cost incurred in 
obtaining food, shelter, clothing, med-
ical care, and personal comfort items. 
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Example: An aged beneficiary is entitled to 
a monthly Social Security benefit of $400. 
Her son, who is her payee, disburses her ben-
efits in the following manner: 
Rent and utilities ............................................. $200 
Medical ............................................................. 25 
Food ................................................................. 60 
Clothing (coat) ................................................. 55 
Savings ............................................................. 30 
Miscellaneous ................................................... 30 

The above expenditures would represent 
proper disbursements on behalf of the bene-
ficiary. 

(2) Notwithstanding the provisions of 
paragraph (a)(1) of this section, if a 
beneficiary is a member of an Aid to 
Families With Dependent Children 
(AFDC) assistance unit, we do not con-
sider it inappropriate for a representa-
tive payee to make the benefit pay-
ments available to the AFDC assist-
ance unit. 

(b) Institutional care. If a beneficiary 
is receiving care in a Federal, State, or 
private institution because of mental 
or physical incapacity, current mainte-
nance includes the customary charges 
made by the institution, as well as ex-
penditures for those items which will 
aid in the beneficiary’s recovery or re-
lease from the institution or expenses 
for personal needs which will improve 
the beneficiary’s conditions while in 
the institution. 

Example: An institutionalized beneficiary 
is entitled to a monthly Social Security ben-
efit of $320. The institution charges $700 a 
month for room and board. The beneficiary’s 
brother, who is the payee, learns the bene-
ficiary needs new shoes and does not have 
any funds to purchase miscellaneous items 
at the institution’s canteen. 

The payee takes his brother to town and 
buys him a pair of shoes for $29. He also 
takes the beneficiary to see a movie which 
costs $3. When they return to the institution, 
the payee gives his brother $3 to be used at 
the canteen. 

Although the payee normally withholds 
only $25 a month from Social Security ben-
efit for the beneficiary’s personal needs, this 
month the payee deducted the above expend-
itures and paid the institution $10 less than 
he usually pays. 

The above expenditures represent what we 
would consider to be proper expenditures for 
current maintenance. 

(c) Support of legal dependents. If the 
current maintenance needs of the bene-
ficiary are met, the payee may use part 
of the payments for the support of the 

beneficiary’s legally dependent spouse, 
child, and/or parent. 

Example: A disabled beneficiary receives a 
Veterans Administration (VA) benefit of $325 
and a Social Security benefit of $525. The 
beneficiary resides in a VA hospital and his 
VA benefits are sufficient to provide for all 
of his needs; i.e., cost of care and personal 
needs. The beneficiary’s legal dependents— 
his wife and two children—have a total in-
come of $250 per month in Social Security 
benefits. However, they have expenses of ap-
proximately $450 per month. 

Because the VA benefits are sufficient to 
meet the beneficiary’s needs, it would be ap-
propriate to use part of his Social Security 
benefits to support his dependents. 

(d) Claims of creditors. A payee may 
not be required to use benefit pay-
ments to satisfy a debt of the bene-
ficiary, if the debt arose prior to the 
first month for which payments are 
certified to a payee. If the debt arose 
prior to this time, a payee may satisfy 
it only if the current and reasonably 
foreseeable needs of the beneficiary are 
met. 

Example: A retroactive Social Security 
check in the amount of $1,640, representing 
benefits due for July 1980 through January 
1981, was issued on behalf of the beneficiary 
to the beneficiary’s aunt who is the rep-
resentative payee. The check was certified in 
February 1981. 

The nursing home, where the beneficiary 
resides, submitted a bill for $1,139 to the 
payee for maintenance expenses the bene-
ficiary incurred during the period from June 
1980 through November 1980. (Maintenance 
charges for December 1980 through February 
1981 had previously been paid.) 

Because the benefits were not required for 
the beneficiary’s current maintenance, the 
payee had previously saved over $500 for the 
beneficiary and the beneficiary had no fore-
seeable needs which would require large dis-
bursements, the expenditure for the mainte-
nance charges would be consistent with our 
guidelines. 

[47 FR 30472, July 14, 1982, as amended at 54 
FR 35483, Aug. 28, 1989] 

§ 404.2040a Compensation for qualified 
organizations serving as represent-
ative payees. 

(a) Organizations that can request com-
pensation. A qualified organization can 
request us to authorize it to collect a 
monthly fee from your benefit pay-
ment. A qualified organization is: 

(1) Any State or local government 
agency with fiduciary responsibilities 
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or whose mission is to carry out in-
come maintenance, social service, or 
health care-related activities; or 

(2) Any community-based nonprofit 
social service organization founded for 
religious, charitable or social welfare 
purposes, which is tax exempt under 
section 501(c) of the Internal Revenue 
Code and which is bonded/insured to 
cover misuse and embezzlement by offi-
cers and employees and which is li-
censed in each State in which it serves 
as representative payee (if licensing is 
available in the State). The minimum 
amount of bonding or insurance cov-
erage must equal the average monthly 
amount of social security payments re-
ceived by the organization plus the 
amount of the beneficiaries’ conserved 
funds (i.e., beneficiaries’ saved social 
security benefits) plus interest on 
hand. For example, an organization 
that has conserved funds of $5,000 and 
receives an average of $12,000 a month 
in social security payments must be 
bonded/insured for a minimum of 
$17,000. The license must be appropriate 
under the laws of the State for the type 
of services the organization provides. 
An example of an appropriately li-
censed organization is a community 
mental health center holding a State 
license to provide community mental 
health services. 

(b) Requirements qualified organiza-
tions must meet. Organizations that are 
qualified under paragraphs (a)(1) or 
(a)(2) of this section must also meet 
the following requirements before we 
can authorize them to collect a month-
ly fee. 

(1) A qualified organization must reg-
ularly provide representative payee 
services concurrently to at least five 
beneficiaries. An organization which 
has received our authorization to col-
lect a fee for representative payee serv-
ices, but is temporarily (not more than 
6 months) not a payee for at least five 
beneficiaries, may request our approval 
to continue to collect fees. 

(2) A qualified organization must 
demonstrate that it is not a creditor of 
the beneficiary. See paragraph (c) of 
this section for exceptions to the re-
quirement regarding creditors. 

(c) Creditor relationship. On a case-by- 
case basis, we may authorize an organi-
zation to collect a fee for payee serv-

ices despite the creditor relationship. 
(For example, the creditor is the bene-
ficiary’s landlord.) To provide this au-
thorization, we will review all of the 
evidence submitted by the organization 
and authorize collection of a fee when: 

(1) The creditor services (e.g., pro-
viding housing) provided by the organi-
zation help to meet the current needs 
of the beneficiary; and 

(2) The amount the organization 
charges the beneficiary for these serv-
ices is commensurate with the bene-
ficiary’s ability to pay. 

(d) Authorization process. (1) An orga-
nization must request in writing and 
receive an authorization from us before 
it may collect a fee. 

(2) An organization seeking author-
ization to collect a fee must also give 
us evidence to show that it is qualified, 
pursuant to paragraphs (a), (b), and (c) 
of this section, to collect a fee. 

(3) If the evidence provided to us by 
the organization shows that it meets 
the requirements of this section, and 
additional investigation by us proves it 
suitable to serve, we will notify the or-
ganization in writing that it is author-
ized to collect a fee. If we need more 
evidence, or if we are not able to au-
thorize the collection of a fee, we will 
also notify the organization in writing 
that we have not authorized the collec-
tion of a fee. 

(e) Revocation and cancellation of the 
authorization. (1) We will revoke an au-
thorization to collect a fee if we have 
evidence which establishes that an or-
ganization no longer meets the require-
ments of this section. We will issue a 
written notice to the organization ex-
plaining the reason(s) for the revoca-
tion. 

(2) An organization may cancel its 
authorization at any time upon written 
notice to us. 

(f) Notices. The written notice we will 
send to an organization authorizing the 
collection of a fee will contain an effec-
tive date for the collection of a fee pur-
suant to paragraphs (a), (b) and (c) of 
this section. The effective date will be 
no earlier than the month in which the 
organization asked for authorization to 
collect a fee. The notice will be appli-
cable to all beneficiaries for whom the 
organization was payee at the time of 
our authorization and all beneficiaries 
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for whom the organization becomes 
payee while the authorization is in ef-
fect. 

(g) Limitation on fees. (1) An organiza-
tion authorized to collect a fee under 
this section may collect from a bene-
ficiary a monthly fee for expenses (in-
cluding overhead) it has incurred in 
providing payee services to a bene-
ficiary. The limit on the fee a qualified 
organization may collect for providing 
payee services increases by the same 
percentage as the annual cost of living 
adjustment (COLA). The increased fee 
amount (rounded to the nearest dollar) 
is taken beginning with the benefit for 
December (received in January). 

(2) Any agreement providing for a fee 
in excess of the amount permitted shall 
be void and treated as misuse of your 
benefits by the organization under 
§ 404.2041. 

(3) A fee may be collected for any 
month during which the organization— 

(i) Provides representative payee 
services; 

(ii) Receives a benefit payment for 
the beneficiary; and 

(iii) Is authorized to receive a fee for 
representative payee services. 

(4) Fees for services may not be 
taken from any funds conserved for the 
beneficiary by a payee in accordance 
with § 404.2045. 

(5) Generally, an organization may 
not collect a fee for months in which it 
does not receive a benefit payment. 
However, an organization will be al-
lowed to collect a fee for months in 
which it did not receive a payment if 
we later issue payment for these 
months and the organization: 

(i) Received our approval to collect a 
fee for the months for which payment 
is made; 

(ii) Provided payee services in the 
months for which payment is made; 
and 

(iii) Was the payee when the retro-
active payment was paid by us. 

(6) Fees for services may not be 
taken from beneficiary benefits for the 
months for which we or a court of com-
petent jurisdiction determine(s) that 
the representative payee misused bene-
fits. Any fees collected for such months 
will be treated as a part of the bene-
ficiary’s misused benefits. 

(7) An authorized organization can 
collect a fee for providing representa-
tive payee services from another source 
if the total amount of the fee collected 
from both the beneficiary and the 
other source does not exceed the 
amount authorized by us. 

[69 FR 60234, Oct. 7, 2004, as amended at 71 FR 
61407, Oct. 18, 2006] 

§ 404.2041 Who is liable if your rep-
resentative payee misuses your ben-
efits? 

(a) A representative payee who mis-
uses your benefits is responsible for 
paying back misused benefits. We will 
make every reasonable effort to obtain 
restitution of misused benefits so that 
we can repay these benefits to you. 

(b) Whether or not we have obtained 
restitution from the misuser, we will 
repay benefits in cases when we deter-
mine that a representative payee mis-
used benefits and the representative 
payee is an organization or an indi-
vidual payee serving 15 or more bene-
ficiaries. When we make restitution, 
we will pay you or your alternative 
representative payee an amount equal 
to the misused benefits less any 
amount we collected from the misuser 
and repaid to you. 

(c) Whether or not we have obtained 
restitution from the misuser, we will 
repay benefits in cases when we deter-
mine that an individual representative 
payee serving 14 or fewer beneficiaries 
misused benefits and our negligent fail-
ure in the investigation or monitoring 
of that representative payee results in 
the misuse. When we make restitution, 
we will pay you or your alternative 
representative payee an amount equal 
to the misused benefits less any 
amount we collected from the misuser 
and repaid to you. 

(d) The term ‘‘negligent failure’’ used 
in this subpart means that we failed to 
investigate or monitor a representative 
payee or that we did investigate or 
monitor a representative payee but did 
not follow established procedures in 
our investigation or monitoring. Exam-
ples of our negligent failure include, 
but are not limited to, the following: 

(1) We did not follow our established 
procedures in this subpart when inves-
tigating, appointing, or monitoring a 
representative payee; 
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(2) We did not timely investigate a 
reported allegation of misuse; or 

(3) We did not take the necessary 
steps to prevent the issuance of pay-
ments to the representative payee after 
it was determined that the payee mis-
used benefits. 

(e) Our repayment of misused bene-
fits under these provisions does not 
alter the representative payee’s liabil-
ity and responsibility as described in 
paragraph (a) of this section. 

(f) Any amounts that the representa-
tive payee misuses and does not refund 
will be treated as an overpayment to 
that representative payee. See subpart 
F of this part. 

[69 FR 60234, Oct. 7, 2004, as amended at 71 FR 
61408, Oct. 18, 2006] 

§ 404.2045 Conservation and invest-
ment of benefit payments. 

(a) General. After the representative 
payee has used benefit payments con-
sistent with the guidelines in this sub-
part (see § 404.2040 regarding use of ben-
efits), any remaining amount shall be 
conserved or invested on behalf of the 
beneficiary. Conserved funds should be 
invested in accordance with the rules 
followed by trustees. Any investment 
must show clearly that the payee holds 
the property in trust for the bene-
ficiary. 

Example: A State institution for mentally 
retarded children, which is receiving Med-
icaid funds, is representative payee for sev-
eral Social Security beneficiaries. The 
checks the payee receives are deposited into 
one account which shows that the benefits 
are held in trust for the beneficiaries. The 
institution has supporting records which 
show the share each individual has in the ac-
count. Funds from this account are disbursed 
fairly quickly after receipt for the current 
support and maintenance of the beneficiaries 
as well as for miscellaneous needs the bene-
ficiaries may have. Several of the bene-
ficiaries have significant accumulated re-
sources in this account. For those bene-
ficiaries whose benefits have accumulated 
over $150, the funds should be deposited in an 
interest-bearing account or invested rel-
atively free of risk on behalf of the bene-
ficiaries. 

(b) Preferred investments. Preferred in-
vestments for excess funds are U.S. 
Savings Bonds and deposits in an inter-
est or dividend paying account in a 
bank, trust company, credit union, or 

savings and loan association which is 
insured under either Federal or State 
law. The account must be in a form 
which shows clearly that the represent-
ative payee has only a fiduciary and 
not a personal interest in the funds. If 
the payee is the legally appointed 
guardian or fiduciary of the bene-
ficiary, the account may be established 
to indicate this relationship. If the 
payee is not the legally appointed 
guardian or fiduciary, the accounts 
may be established as follows: 

(1) For U.S. Savings Bonds— 

llllll (Name of beneficiary) 
llllll (Social Security Number), for 
whom lll (Name of payee) is representa-
tive payee for Social Security benefits; 

(2) For interest or dividend paying 
accounts— 

llllll (Name of beneficiary) by 
llllll (Name of payee), representative 
payee. 

(c) Interest and dividend payments. The 
interest and dividends which result 
from an investment are the property of 
the beneficiary and may not be consid-
ered to be the property of the payee. 

[47 FR 30472, July 14, 1982, as amended at 54 
FR 35483, Aug. 28, 1989] 

§ 404.2050 When will we select a new 
representative payee for you? 

When we learn that your interest is 
not served by sending your benefit pay-
ment to your present representative 
payee or that your present payee is no 
longer able or willing to carry out 
payee responsibilities, we will prompt-
ly stop sending your payment to the 
payee. We will then send your benefit 
payment to an alternative payee or di-
rectly to you, until we find a suitable 
payee. We may suspend payment as ex-
plained in § 404.2011(c) if we find that 
paying you directly would cause sub-
stantial harm and we cannot find a 
suitable alternative representative 
payee before your next payment is due. 
We will terminate payment of benefits 
to your representative payee and find a 
new payee or pay you directly if the 
present payee: 

(a) Has been found by us or a court of 
competent jurisdiction to have misused 
your benefits; 
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(b) Has not used the benefit pay-
ments on your behalf in accordance 
with the guidelines in this subpart; 

(c) Has not carried out the other re-
sponsibilities described in this subpart; 

(d) Dies; 
(e) No longer wishes to be your 

payee; 
(f) Is unable to manage your benefit 

payments; or 
(g) Fails to cooperate, within a rea-

sonable time, in providing evidence, ac-
counting, or other information we re-
quest. 

[69 FR 60235, Oct. 7, 2004] 

§ 404.2055 When representative pay-
ment will be stopped. 

If a beneficiary receiving representa-
tive payment shows us that he or she is 
mentally and physically able to man-
age or direct the management of ben-
efit payments, we will make direct 
payment. Information which the bene-
ficiary may give us to support his or 
her request for direct payment include 
the following— 

(a) A physician’s statement regarding 
the beneficiary’s condition, or a state-
ment by a medical officer of the insti-
tution where the beneficiary is or was 
confined, showing that the beneficiary 
is able to manage or direct the man-
agement of his or her funds; or 

(b) A certified copy of a court order 
restoring the beneficiary’s rights in a 
case where a beneficiary was adjudged 
legally incompetent; or 

(c) Other evidence which establishes 
the beneficiary’s ability to manage or 
direct the management of benefits. 

§ 404.2060 Transfer of accumulated 
benefit payments. 

A representative payee who has con-
served or invested benefit payments 
shall transfer these funds and the in-
terest earned from the invested funds 
to either a successor payee, to the ben-
eficiary, or to us, as we will specify. If 
the funds and the earned interest are 
returned to us, we will recertify them 
to a successor representative payee or 
to the beneficiary. 

[47 FR 30472, July 14, 1982; 47 FR 34781, Aug. 
11, 1982, as amended at 75 FR 7552, Feb. 22, 
2010] 

§ 404.2065 How does your representa-
tive payee account for the use of 
benefits? 

Your representative payee must ac-
count for the use of your benefits. We 
require written reports from your rep-
resentative payee at least once a year 
(except for certain State institutions 
that participate in a separate onsite re-
view program). We may verify how 
your representative payee used your 
benefits. Your representative payee 
should keep records of how benefits 
were used in order to make accounting 
reports and must make those records 
available upon our request. If your rep-
resentative payee fails to provide an 
annual accounting of benefits or other 
required reports, we may require your 
payee to receive your benefits in per-
son at the local Social Security field 
office or a United States Government 
facility that we designate serving the 
area in which you reside. The decision 
to have your representative payee re-
ceive your benefits in person may be 
based on a variety of reasons. Some of 
these reasons may include the payee’s 
history of past performance or our past 
difficulty in contacting the payee. We 
may ask your representative payee to 
give us the following information: 

(a) Where you lived during the ac-
counting period; 

(b) Who made the decisions on how 
your benefits were spent or saved; 

(c) How your benefit payments were 
used; and 

(d) How much of your benefit pay-
ments were saved and how the savings 
were invested. 

[69 FR 60235, Oct. 7, 2004, as amended at 71 FR 
61408, Oct. 18, 2006] 

Subpart V—Payments for 
Vocational Rehabilitation Services 

AUTHORITY: Secs. 205(a), 222, and 702(a)(5) of 
the Social Security Act (42 U.S.C. 405(a), 422, 
and 902(a)(5)). 

SOURCE: 48 FR 6293, Feb. 10, 1983, unless 
otherwise noted. 

GENERAL PROVISIONS 

§ 404.2101 General. 
Section 222(d) of the Social Security 

Act authorizes the transfer from the 
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