
55 

Securities and Exchange Commission § 240.10b–3 

information disclosed and the public 
interest and the protection of inves-
tors, it may require refiling of the 
amendment pursuant to paragraph 
(b)(2)(i) of this section. 

(c) Information required in an options 
disclosure document. An options disclo-
sure document shall contain the fol-
lowing information, unless otherwise 
provided by the Commission, with re-
spect to the options classes covered by 
the document: 

(1) A glossary of terms; 
(2) A discussion of the mechanics of 

exercising the options; 
(3) A discussion of the risks of being 

a holder or writer of the options; 
(4) The identification of the market 

or markets in which the options are 
traded; 

(5) A brief reference to the trans-
action costs, margin requirements and 
tax consequences of options trading; 

(6) The identification of the issuer of 
the options; 

(7) A general identification of the 
type of instrument or instruments un-
derlying the options class or classes 
covered by the document; 

(8) If the options are not exempt from 
registration under the Securities Act 
of 1933 (15 U.S.C. 77a et seq.), the reg-
istration of the options on form S–20 
(17 CFR 239.20) and the availability of 
the prospectus and the information in 
part II of the registration statement; 
and 

(9) Such other information as the 
Commission may specify. 

(d) Broker-dealer obligations. (1) No 
broker or dealer shall accept an order 
from a customer to purchase or sell an 
option contract relating to an options 
class that is the subject of a definitive 
options disclosure document, or ap-
prove the customer’s account for the 
trading of such option, unless the 
broker or dealer furnishes or has fur-
nished to the customer a copy of the 
definitive options disclosure document. 

(2) If a definitive options disclosure 
document relating to an options class 
is amended or supplemented, each 
broker and dealer shall promptly send 
a copy of the definitive amendment or 
supplement or a copy of the definitive 
options disclosure document as amend-
ed to each customer whose account is 
approved for trading the options class 

or classes to which the amendment or 
supplement relates. 

[47 FR 41956, Sept. 23, 1982, as amended at 51 
FR 14982, Apr. 22, 1986; 65 FR 64139, Oct. 26, 
2000; 68 FR 192, Jan. 2, 2003] 

§§ 240.10a–1—240.10a–2 [Reserved] 

MANIPULATIVE AND DECEPTIVE DEVICES 
AND CONTRIVANCES 

§ 240.10b–1 Prohibition of use of ma-
nipulative or deceptive devices or 
contrivances with respect to certain 
securities exempted from registra-
tion. 

The term manipulative or deceptive de-
vice or contrivance, as used in section 
10(b) (48 Stat. 891; 15 U.S.C. 78j(b)), is 
hereby defined to include any act or 
omission to act with respect to any se-
curity exempted from the operation of 
section 12(a) (48 Stat. 892; 15 U.S.C. 
78l(a)) pursuant to any section in this 
part which specifically provides that 
this section shall be applicable to such 
security if such act or omission to act 
would have been unlawful under sec-
tion 9(a) (48 Stat. 889; 15 U.S.C. 78i(a)), 
or any rule or regulation heretofore or 
hereafter prescribed thereunder, if 
done or omitted to be done with re-
spect to a security registered on a na-
tional securities exchange, and the use 
of any means or instrumentality of 
interstate commerce or of the mails or 
of any facility of any national securi-
ties exchange to use or employ any 
such device or contrivance in connec-
tion with the purchase or sale of any 
such security is hereby prohibited. 

(Secs. 10, 12, 48 Stat. 891, 892; 15 U.S.C. 78j, 
78l) 

CROSS REFERENCES: For applicability of 
this section, see §§ 240.12a–4 and 240.12a–5. For 
regulations relating to employment of ma-
nipulative and deceptive devices, see 
§§ 240.10b–3 and 240.10b–5. 

[13 FR 8183, Dec. 22, 1948] 

§ 240.10b–2 [Reserved] 

§ 240.10b–3 Employment of manipula-
tive and deceptive devices by bro-
kers or dealers. 

(a) It shall be unlawful for any 
broker or dealer, directly or indirectly, 
by the use of any means or instrumen-
tality of interstate commerce, or of the 
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mails, or of any facility of any national 
securities exchange, to use or employ, 
in connection with the purchase or sale 
of any security otherwise than on a na-
tional securities exchange, any act, 
practice, or course of business defined 
by the Commission to be included with-
in the term ‘‘manipulative, deceptive, 
or other fraudulent device or contriv-
ance’’, as such term is used in section 
15(c)(1) of the act. 

(b) It shall be unlawful for any mu-
nicipal securities dealer directly or in-
directly, by the use of any means or in-
strumentality of interstate commerce, 
or of the mails, or of any facility of 
any national securities exchange, to 
use or employ, in connection with the 
purchase or sale of any municipal secu-
rity, any act, practice, or course of 
business defined by the Commission to 
be included within the term ‘‘manipu-
lative, deceptive, or other fraudulent 
device or contrivance,’’ as such term is 
used in section 15(c)(1) of the act. 

(Secs. 10, 12, 48 Stat. 891, 892, as amended; 15 
U.S.C. 78j, 78l) 

CROSS REFERENCES: See also § 240.10b–5. For 
regulation relating to prohibition of manipu-
lative or deceptive devices, see § 240.10b–1. 
For the term ‘‘manipulative, deceptive, or 
other fraudulent device or contrivance’’, as 
used in section 15(c)(1) of the act, see 
§§ 240.15c1–2 to 240.15c1–9. 

[13 FR 8183, Dec. 22, 1948, as amended at 19 
FR 8017, Dec. 4, 1954; 41 FR 22824, June 7, 1976] 

§ 240.10b–4 [Reserved] 

§ 240.10b–5 Employment of manipula-
tive and deceptive devices. 

It shall be unlawful for any person, 
directly or indirectly, by the use of any 
means or instrumentality of interstate 
commerce, or of the mails or of any fa-
cility of any national securities ex-
change, 

(a) To employ any device, scheme, or 
artifice to defraud, 

(b) To make any untrue statement of 
a material fact or to omit to state a 
material fact necessary in order to 
make the statements made, in the 
light of the circumstances under which 
they were made, not misleading, or 

(c) To engage in any act, practice, or 
course of business which operates or 
would operate as a fraud or deceit upon 
any person, 

in connection with the purchase or sale 
of any security. 

(Sec. 10; 48 Stat. 891; 15 U.S.C. 78j) 

[13 FR 8183, Dec. 22, 1948, as amended at 16 
FR 7928, Aug. 11, 1951] 

§ 240.10b5–1 Trading ‘‘on the basis of’’ 
material nonpublic information in 
insider trading cases. 

Preliminary Note to § 240.10b5–1: This provi-
sion defines when a purchase or sale con-
stitutes trading ‘‘on the basis of’’ material 
nonpublic information in insider trading 
cases brought under Section 10(b) of the Act 
and Rule 10b–5 thereunder. The law of insider 
trading is otherwise defined by judicial opin-
ions construing Rule 10b–5, and Rule 10b5–1 
does not modify the scope of insider trading 
law in any other respect. 

(a) General. The ‘‘manipulative and 
deceptive devices’’ prohibited by Sec-
tion 10(b) of the Act (15 U.S.C. 78j) and 
§ 240.10b–5 thereunder include, among 
other things, the purchase or sale of a 
security of any issuer, on the basis of 
material nonpublic information about 
that security or issuer, in breach of a 
duty of trust or confidence that is owed 
directly, indirectly, or derivatively, to 
the issuer of that security or the share-
holders of that issuer, or to any other 
person who is the source of the mate-
rial nonpublic information. 

(b) Definition of ‘‘on the basis of.’’ Sub-
ject to the affirmative defenses in 
paragraph (c) of this section, a pur-
chase or sale of a security of an issuer 
is ‘‘on the basis of’’ material nonpublic 
information about that security or 
issuer if the person making the pur-
chase or sale was aware of the material 
nonpublic information when the person 
made the purchase or sale. 

(c) Affirmative defenses. (1)(i) Subject 
to paragraph (c)(1)(ii) of this section, a 
person’s purchase or sale is not ‘‘on the 
basis of’’ material nonpublic informa-
tion if the person making the purchase 
or sale demonstrates that: 

(A) Before becoming aware of the in-
formation, the person had: 

(1) Entered into a binding contract to 
purchase or sell the security, 

(2) Instructed another person to pur-
chase or sell the security for the in-
structing person’s account, or 

(3) Adopted a written plan for trading 
securities; 
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(B) The contract, instruction, or plan 
described in paragraph (c)(1)(i)(A) of 
this Section: 

(1) Specified the amount of securities 
to be purchased or sold and the price at 
which and the date on which the secu-
rities were to be purchased or sold; 

(2) Included a written formula or al-
gorithm, or computer program, for de-
termining the amount of securities to 
be purchased or sold and the price at 
which and the date on which the secu-
rities were to be purchased or sold; or 

(3) Did not permit the person to exer-
cise any subsequent influence over 
how, when, or whether to effect pur-
chases or sales; provided, in addition, 
that any other person who, pursuant to 
the contract, instruction, or plan, did 
exercise such influence must not have 
been aware of the material nonpublic 
information when doing so; and 

(C) The purchase or sale that oc-
curred was pursuant to the contract, 
instruction, or plan. A purchase or sale 
is not ‘‘pursuant to a contract, instruc-
tion, or plan’’ if, among other things, 
the person who entered into the con-
tract, instruction, or plan altered or 
deviated from the contract, instruc-
tion, or plan to purchase or sell securi-
ties (whether by changing the amount, 
price, or timing of the purchase or 
sale), or entered into or altered a cor-
responding or hedging transaction or 
position with respect to those securi-
ties. 

(ii) Paragraph (c)(1)(i) of this section 
is applicable only when the contract, 
instruction, or plan to purchase or sell 
securities was given or entered into in 
good faith and not as part of a plan or 
scheme to evade the prohibitions of 
this section. 

(iii) This paragraph (c)(1)(iii) defines 
certain terms as used in paragraph (c) 
of this Section. 

(A) Amount. ‘‘Amount’’ means either 
a specified number of shares or other 
securities or a specified dollar value of 
securities. 

(B) Price. ‘‘Price’’ means the market 
price on a particular date or a limit 
price, or a particular dollar price. 

(C) Date. ‘‘Date’’ means, in the case 
of a market order, the specific day of 
the year on which the order is to be ex-
ecuted (or as soon thereafter as is prac-
ticable under ordinary principles of 

best execution). ‘‘Date’’ means, in the 
case of a limit order, a day of the year 
on which the limit order is in force. 

(2) A person other than a natural per-
son also may demonstrate that a pur-
chase or sale of securities is not ‘‘on 
the basis of’’ material nonpublic infor-
mation if the person demonstrates 
that: 

(i) The individual making the invest-
ment decision on behalf of the person 
to purchase or sell the securities was 
not aware of the information; and 

(ii) The person had implemented rea-
sonable policies and procedures, taking 
into consideration the nature of the 
person’s business, to ensure that indi-
viduals making investment decisions 
would not violate the laws prohibiting 
trading on the basis of material non-
public information. These policies and 
procedures may include those that re-
strict any purchase, sale, and causing 
any purchase or sale of any security as 
to which the person has material non-
public information, or those that pre-
vent such individuals from becoming 
aware of such information. 

[65 FR 51737, Aug. 24, 2000] 

§ 240.10b5–2 Duties of trust or con-
fidence in misappropriation insider 
trading cases. 

PRELIMINARY NOTE TO § 240.10B5–2: This sec-
tion provides a non-exclusive definition of 
circumstances in which a person has a duty 
of trust or confidence for purposes of the 
‘‘misappropriation’’ theory of insider trading 
under Section 10(b) of the Act and Rule 10b– 
5. The law of insider trading is otherwise de-
fined by judicial opinions construing Rule 
10b–5, and Rule 10b5–2 does not modify the 
scope of insider trading law in any other re-
spect. 

(a) Scope of Rule. This section shall 
apply to any violation of Section 10(b) 
of the Act (15 U.S.C. 78j(b)) and 
§ 240.10b–5 thereunder that is based on 
the purchase or sale of securities on 
the basis of, or the communication of, 
material nonpublic information mis-
appropriated in breach of a duty of 
trust or confidence. 

(b) Enumerated ‘‘duties of trust or con-
fidence.’’ For purposes of this section, a 
‘‘duty of trust or confidence’’ exists in 
the following circumstances, among 
others: 

(1) Whenever a person agrees to 
maintain information in confidence; 
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(2) Whenever the person commu-
nicating the material nonpublic infor-
mation and the person to whom it is 
communicated have a history, pattern, 
or practice of sharing confidences, such 
that the recipient of the information 
knows or reasonably should know that 
the person communicating the mate-
rial nonpublic information expects that 
the recipient will maintain its con-
fidentiality; or 

(3) Whenever a person receives or ob-
tains material nonpublic information 
from his or her spouse, parent, child, or 
sibling; provided, however, that the per-
son receiving or obtaining the informa-
tion may demonstrate that no duty of 
trust or confidence existed with respect 
to the information, by establishing 
that he or she neither knew nor reason-
ably should have known that the per-
son who was the source of the informa-
tion expected that the person would 
keep the information confidential, be-
cause of the parties’ history, pattern, 
or practice of sharing and maintaining 
confidences, and because there was no 
agreement or understanding to main-
tain the confidentiality of the informa-
tion. 

[65 FR 51738, Aug. 24, 2000] 

§§ 240.10b–6—240.10b–8 [Reserved] 

§ 240.10b–9 Prohibited representations 
in connection with certain offer-
ings. 

(a) It shall constitute a manipulative 
or deception device or contrivance, as 
used in section 10(b) of the Act, for any 
person, directly or indirectly, in con-
nection with the offer or sale of any se-
curity, to make any representation: 

(1) To the effect that the security is 
being offered or sold on an ‘‘all-or- 
none’’ basis, unless the security is part 
of an offering or distribution being 
made on the condition that all or a 
specified amount of the consideration 
paid for such security will be promptly 
refunded to the purchaser unless (i) all 
of the securities being offered are sold 
at a specified price within a specified 
time, and (ii) the total amount due to 
the seller is received by him by a speci-
fied date; or 

(2) To the effect that the security is 
being offered or sold on any other basis 
whereby all or part of the consider-

ation paid for any such security will be 
refunded to the purchaser if all or some 
of the securities are not sold, unless 
the security is part of an offering or 
distribution being made on the condi-
tion that all or a specified part of the 
consideration paid for such security 
will be promptly refunded to the pur-
chaser unless (i) a specified number of 
units of the security are sold at a spec-
ified price within a specified time, and 
(ii) the total amount due to the seller 
is received by him by a specified date. 

(b) This rule shall not apply to any 
offer or sale of securities as to which 
the seller has a firm commitment from 
underwriters or others (subject only to 
customary conditions precedent, in-
cluding ‘‘market outs’’) for the pur-
chase of all the securities being of-
fered. 

(Sec. 10, 48 Stat. 891, as amended; 15 U.S.C. 
78j) 

[27 FR 9943, Oct. 10, 1962] 

§ 240.10b–10 Confirmation of trans-
actions. 

PRELIMINARY NOTE. This section requires 
broker-dealers to disclose specified informa-
tion in writing to customers at or before 
completion of a transaction. The require-
ments under this section that particular in-
formation be disclosed is not determinative 
of a broker-dealer’s obligation under the 
general antifraud provisions of the federal 
securities laws to disclose additional infor-
mation to a customer at the time of the cus-
tomer’s investment decision. 

(a) Disclosure requirement. It shall be 
unlawful for any broker or dealer to ef-
fect for or with an account of a cus-
tomer any transaction in, or to induce 
the purchase or sale by such customer 
of, any security (other than U.S. Sav-
ings Bonds or municipal securities) un-
less such broker or dealer, at or before 
completion of such transaction, gives 
or sends to such customer written noti-
fication disclosing: 

(1) The date and time of the trans-
action (or the fact that the time of the 
transaction will be furnished upon 
written request to such customer) and 
the identity, price, and number of 
shares or units (or principal amount) of 
such security purchased or sold by such 
customer; and 

(2) Whether the broker or dealer is 
acting as agent for such customer, as 
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agent for some other person, as agent 
for both such customer and some other 
person, or as principal for its own ac-
count; and if the broker or dealer is 
acting as principal, whether it is a 
market maker in the security (other 
than by reason of acting as a block po-
sitioner); and 

(i) If the broker or dealer is acting as 
agent for such customer, for some 
other person, or for both such customer 
and some other person: 

(A) The name of the person from 
whom the security was purchased, or 
to whom it was sold, for such customer 
or the fact that the information will be 
furnished upon written request of such 
customer; and 

(B) The amount of any remuneration 
received or to be received by the 
broker from such customer in connec-
tion with the transaction unless remu-
neration paid by such customer is de-
termined pursuant to written agree-
ment with such customer, otherwise 
than on a transaction basis; and 

(C) For a transaction in any NMS 
stock as defined in § 242.600 of this 
chapter or a security authorized for 
quotation on an automated interdealer 
quotation system that has the charac-
teristics set forth in section 17B of the 
Act (15 U.S.C. 78q–2), a statement 
whether payment for order flow is re-
ceived by the broker or dealer for 
transactions in such securities and the 
fact that the source and nature of the 
compensation received in connection 
with the particular transaction will be 
furnished upon written request of the 
customer; provided, however, that bro-
kers or dealers that do not receive pay-
ment for order flow in connection with 
any transaction have no disclosure ob-
ligations under this paragraph; and 

(D) The source and amount of any 
other remuneration received or to be 
received by the broker in connection 
with the transaction: Provided, how-
ever, that if, in the case of a purchase, 
the broker was not participating in a 
distribution, or in the case of a sale, 
was not participating in a tender offer, 
the written notification may state 
whether any other remuneration has 
been or will be received and the fact 
that the source and amount of such 
other remuneration will be furnished 

upon written request of such customer; 
or 

(ii) If the broker or dealer is acting 
as principal for its own account: 

(A) In the case where such broker or 
dealer is not a market maker in an eq-
uity security and, if, after having re-
ceived an order to buy from a cus-
tomer, the broker or dealer purchased 
the equity security from another per-
son to offset a contemporaneous sale to 
such customer or, after having received 
an order to sell from a customer, the 
broker or dealer sold the security to 
another person to offset a contempora-
neous purchase from such customer, 
the difference between the price to the 
customer and the dealer’s contempora-
neous purchase (for customer pur-
chases) or sale price (for customer 
sales); or 

(B) In the case of any other trans-
action in an NMS stock as defined by 
§ 242.600 of this chapter, or an equity se-
curity that is traded on a national se-
curities exchange and that is subject to 
last sale reporting, the reported trade 
price, the price to the customer in the 
transaction, and the difference, if any, 
between the reported trade price and 
the price to the customer. 

(3) Whether any odd-lot differential 
or equivalent fee has been paid by such 
customer in connection with the execu-
tion of an order for an odd-lot number 
of shares or units (or principal amount) 
of a security and the fact that the 
amount of any such differential or fee 
will be furnished upon oral or written 
request: Provided, however, that such 
disclosure need not be made if the dif-
ferential or fee is included in the remu-
neration disclosure, or exempted from 
disclosure, pursuant to paragraph 
(a)(2)(i)(B) of this section; and 

(4) In the case of any transaction in a 
debt security subject to redemption be-
fore maturity, a statement to the ef-
fect that such debt security may be re-
deemed in whole or in part before ma-
turity, that such a redemption could 
affect the yield represented and the 
fact that additional information is 
available upon request; and 

(5) In the case of a transaction in a 
debt security effected exclusively on 
the basis of a dollar price: 

(i) The dollar price at which the 
transaction was effected, and 
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(ii) The yield to maturity calculated 
from the dollar price: Provided, how-
ever, that this paragraph (a)(5)(ii) shall 
not apply to a transaction in a debt se-
curity that either: 

(A) Has a maturity date that may be 
extended by the issuer thereof, with a 
variable interest payable thereon; or 

(B) Is an asset-backed security, that 
represents an interest in or is secured 
by a pool of receivables or other finan-
cial assets that are subject continu-
ously to prepayment; and 

(6) In the case of a transaction in a 
debt security effected on the basis of 
yield: 

(i) The yield at which the transaction 
was effected, including the percentage 
amount and its characterization (e.g., 
current yield, yield to maturity, or 
yield to call) and if effected at yield to 
call, the type of call, the call date and 
call price; and 

(ii) The dollar price calculated from 
the yield at which the transaction was 
effected; and 

(iii) If effected on a basis other than 
yield to maturity and the yield to ma-
turity is lower than the represented 
yield, the yield to maturity as well as 
the represented yield; Provided, how-
ever, that this paragraph (a)(6)(iii) shall 
not apply to a transaction in a debt se-
curity that either: 

(A) Has a maturity date that may be 
extended by the issuer thereof, with a 
variable interest rate payable thereon; 
or 

(B) Is an asset-backed security, that 
represents an interest in or is secured 
by a pool of receivables or other finan-
cial assets that are subject continu-
ously to prepayment; and 

(7) In the case of a transaction in a 
debt security that is an asset-backed 
security, which represents an interest 
in or is secured by a pool of receivables 
or other financial assets that are sub-
ject continuously to prepayment, a 
statement indicating that the actual 
yield of such asset-backed security 
may vary according to the rate at 
which the underlying receivables or 
other financial assets are prepaid and a 
statement of the fact that information 
concerning the factors that affect yield 
(including at a minimum estimated 
yield, weighted average life, and the 
prepayment assumptions underlying 

yield) will be furnished upon written 
request of such customer; and 

(8) In the case of a transaction in a 
debt security, other than a government 
security, that the security is unrated 
by a nationally recognized statistical 
rating organization, if such is the case; 
and 

(9) That the broker or dealer is not a 
member of the Securities Investor Pro-
tection Corporation (SIPC), or that the 
broker or dealer clearing or carrying 
the customer account is not a member 
of SIPC, if such is the case: Provided, 
however, that this paragraph (a)(9) 
shall not apply in the case of a trans-
action in shares of a registered open- 
end investment company or unit in-
vestment trust if: 

(i) The customer sends funds or secu-
rities directly to, or receives funds or 
securities directly from, the registered 
open-end investment company or unit 
investment trust, its transfer agent, its 
custodian, or other designated agent, 
and such person is not an associated 
person of the broker or dealer required 
by paragraph (a) of this section to send 
written notification to the customer; 
and 

(ii) The written notification required 
by paragraph (a) of this section is sent 
on behalf of the broker or dealer to the 
customer by a person described in para-
graph (a)(9)(i) of this section. 

(b) Alternative periodic reporting. A 
broker or dealer may effect trans-
actions for or with the account of a 
customer without giving or sending to 
such customer the written notification 
described in paragraph (a) of this sec-
tion if: 

(1) Such transactions are effected 
pursuant to a periodic plan or an in-
vestment company plan, or effected in 
shares of any open-end management in-
vestment company registered under 
the Investment Company Act of 1940 
that holds itself out as a money mar-
ket fund and attempts to maintain a 
stable net asset value per share: Pro-
vided, however, that no sales load is de-
ducted upon the purchase or redemp-
tion of shares in the money market 
fund; and 

(2) Such broker or dealer gives or 
sends to such customer within five 
business days after the end of each 
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quarterly period, for transactions in-
volving investment company and peri-
odic plans, and after the end of each 
monthly period, for other transactions 
described in paragraph (b)(1) of this 
section, a written statement disclosing 
each purchase or redemption, effected 
for or with, and each dividend or dis-
tribution credited to or reinvested for, 
the account of such customer during 
the month; the date of such trans-
action; the identity, number, and price 
of any securities purchased or re-
deemed by such customer in each such 
transaction; the total number of shares 
of such securities in such customer’s 
account; any remuneration received or 
to be received by the broker or dealer 
in connection therewith; and that any 
other information required by para-
graph (a) of this section will be fur-
nished upon written request: Provided, 
however, that the written statement 
may be delivered to some other person 
designated by the customer for dis-
tribution to the customer; and 

(3) Such customer is provided with 
prior notification in writing disclosing 
the intention to send the written infor-
mation referred to in paragraph (b)(1) 
of this section in lieu of an immediate 
confirmation. 

(c) A broker or dealer shall give or 
send to a customer information re-
quested pursuant to this rule within 5 
business days of receipt of the request: 
Provided, however, That in the case of 
information pertaining to a trans-
action effected more than 30 days prior 
to receipt of the request, the informa-
tion shall be given or sent to the cus-
tomer within 15 business days. 

(d) Definitions. For the purposes of 
this section: 

(1) Customer shall not include a 
broker or dealer; 

(2) Completion of the transaction shall 
have the meaning provided in rule 15c1– 
1 under the Act; 

(3) Time of the transaction means the 
time of execution, to the extent fea-
sible, of the customer’s order; 

(4) Debt security as used in paragraphs 
(a)(3), (4), and (5) only, means any secu-
rity, such as a bond, debenture, note, 
or any other similar instrument which 
evidences a liability of the issuer (in-
cluding any such security that is con-
vertible into stock or a similar secu-

rity) and fractional or participation in-
terests in one or more of any of the 
foregoing: Provided, however, That secu-
rities issued by an investment com-
pany registered under the Investment 
Company Act of 1940 shall not be in-
cluded in this definition; 

(5) Periodic plan means any written 
authorization for a broker acting as 
agent to purchase or sell for a cus-
tomer a specific security or securities 
(other than securities issued by an 
open end investment company or unit 
investment trust registered under the 
Investment Company Act of 1940), in 
specific amounts (calculated in secu-
rity units or dollars), at specific time 
intervals and setting forth the commis-
sions or charges to be paid by the cus-
tomer in connection therewith (or the 
manner of calculating them); and 

(6) Investment company plan means 
any plan under which securities issued 
by an open-end investment company or 
unit investment trust registered under 
the Investment Company Act of 1940 
are purchased by a customer (the pay-
ments being made directly to, or made 
payable to, the registered investment 
company, or the principal underwriter, 
custodian, trustee, or other designated 
agent of the registered investment 
company), or sold by a customer pursu-
ant to: 

(i) An individual retirement or indi-
vidual pension plan qualified under the 
Internal Revenue Code; 

(ii) A contractual or systematic 
agreement under which the customer 
purchases at the applicable public of-
fering price, or redeems at the applica-
ble redemption price, such securities in 
specified amounts (calculated in secu-
rity units or dollars) at specified time 
intervals and setting forth the commis-
sions or charges to be paid by such cus-
tomer in connection therewith (or the 
manner of calculating them; or 

(iii) Any other arrangement involv-
ing a group of two or more customers 
and contemplating periodic purchases 
of such securities by each customer 
through a person designated by the 
group: Provided, That such arrange-
ment requires the registered invest-
ment company or its agent— 

(A) To give or send to the designated 
person, at or before the completion of 
the transaction for the purchase of 
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such securities, a written notification 
of the receipt of the total amount paid 
by the group; 

(B) To send to anyone in the group 
who was a customer in the prior quar-
ter and on whose behalf payment has 
not been received in the current quar-
ter a quarterly written statement re-
flecting that a payment was not re-
ceived on his behalf; and 

(C) To advise each customer in the 
group if a payment is not received from 
the designated person on behalf of the 
group within 10 days of a date certain 
specified in the arrangement for deliv-
ery of that payment by the designated 
person and thereafter to send to each 
such customer the written notification 
described in paragraph (a) of this sec-
tion for the next three succeeding pay-
ments. 

(7) NMS stock shall have the meaning 
provided in § 242.600 of this chapter. 

(8) Payment for order flow shall mean 
any monetary payment, service, prop-
erty, or other benefit that results in re-
muneration, compensation, or consid-
eration to a broker or dealer from any 
broker or dealer, national securities 
exchange, registered securities associa-
tion, or exchange member in return for 
the routing of customer orders by such 
broker or dealer to any broker or deal-
er, national securities exchange, reg-
istered securities association, or ex-
change member for execution, includ-
ing but not limited to: research, clear-
ance, custody, products or services; re-
ciprocal agreements for the provision 
of order flow; adjustment of a broker or 
dealer’s unfavorable trading errors; of-
fers to participate as underwriter in 
public offerings; stock loans or shared 
interest accrued thereon; discounts, re-
bates, or any other reductions of or 
credits against any fee to, or expense 
or other financial obligation of, the 
broker or dealer routing a customer 
order that exceeds that fee, expense or 
financial obligation. 

(9) Asset-backed security means a secu-
rity that is primarily serviced by the 
cashflows of a discrete pool of receiv-
ables or other financial assets, either 
fixed or revolving, that by their terms 
convert into cash within a finite time 
period plus any rights or other assets 
designed to assure the servicing or 

timely distribution of proceeds to the 
security holders. 

(e) Security futures products. The pro-
visions of paragraphs (a) and (b) of this 
section shall not apply to a broker or 
dealer registered pursuant to section 
15(b)(11)(A) of the Act (15 U.S.C. 
78o(b)(11)(A)) to the extent that it ef-
fects transactions for customers in se-
curity futures products in a futures ac-
count (as that term is defined in 
§ 240.15c3–3(a)(15)) and a broker or deal-
er registered pursuant to section 
15(b)(1) of the Act (15 U.S.C. 78o(b)(1)) 
that is also a futures commission mer-
chant registered pursuant to section 
4f(a)(1) of the Commodity Exchange 
Act (7 U.S.C. 6f(a)(1)), to the extent 
that it effects transactions for cus-
tomers in security futures products in 
a futures account (as that term is de-
fined in § 240.15c3–3(a)(15)), Provided 
that: 

(1) The broker or dealer that effects 
any transaction for a customer in secu-
rity futures products in a futures ac-
count gives or sends to the customer 
no later than the next business day 
after execution of any futures securi-
ties product transaction, written noti-
fication disclosing: 

(i) The date the transaction was exe-
cuted, the identity of the single secu-
rity or narrow-based security index un-
derlying the contract for the security 
futures product, the number of con-
tracts of such security futures product 
purchased or sold, the price, and the 
delivery month; 

(ii) The source and amount of any re-
muneration received or to be received 
by the broker or dealer in connection 
with the transaction, including, but 
not limited to, markups, commissions, 
costs, fees, and other charges incurred 
in connection with the transaction, 
provided, however, that if no remu-
neration is to be paid for an initiating 
transaction until the occurrence of the 
corresponding liquidating transaction, 
that the broker or dealer may disclose 
the amount of remuneration only on 
the confirmation for the liquidating 
transaction; 

(iii) The fact that information about 
the time of the execution of the trans-
action, the identity of the other party 
to the contract, and whether the 
broker or dealer is acting as agent for 

VerDate Mar<15>2010 11:37 May 13, 2011 Jkt 223056 PO 00000 Frm 00072 Fmt 8010 Sfmt 8010 Y:\SGML\223056.XXX 223056W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R



63 

Securities and Exchange Commission § 240.10b–16 

such customer, as agent for some other 
person, as agent for both such cus-
tomer and some other person, or as 
principal for its own account, and if 
the broker or dealer is acting as prin-
cipal, whether it is engaging in a block 
transaction or an exchange of security 
futures products for physical securi-
ties, will be available upon written re-
quest of the customer; and 

(iv) Whether payment for order flow 
is received by the broker or dealer for 
such transactions, the amount of this 
payment and the fact that the source 
and nature of the compensation re-
ceived in connection with the par-
ticular transaction will be furnished 
upon written request of the customer; 
provided, however, that brokers or 
dealers that do not receive payment for 
order flow have no disclosure obliga-
tion under this paragraph. 

(2) Transitional provision. (i) Broker- 
dealers are not required to comply with 
paragraph (e)(1)(iii) of this section 
until June 1, 2003, Provided that, if, not 
withstanding the absence of the disclo-
sure required in that paragraph, the 
broker-dealer receives a written re-
quest from a customer for the informa-
tion described in paragraph (e)(1)(iii) of 
this section, the broker-dealer must 
make the information available to the 
customer; and 

(ii) Broker-dealers are not required 
to comply with paragraph (e)(1)(iv) of 
this section until June 1, 2003. 

(f) The Commission may exempt any 
broker or dealer from the requirements 
of paragraphs (a) and (b) of this section 
with regard to specific transactions of 
specific classes of transactions for 
which the broker or dealer will provide 
alternative procedures to effect the 
purposes of this section; any such ex-
emption may be granted subject to 
compliance with such alternative pro-
cedures and upon such other stated 
terms and conditions as the Commis-
sion may impose. 

[43 FR 47503, Oct. 16, 1978, as amended at 48 
FR 17585, Apr. 25, 1983; 50 FR 37654, Sept. 17, 
1985; 53 FR 40721, Oct. 18, 1988; 59 FR 55012, 
Nov. 2, 1994; 59 FR 59620, Nov. 17, 1994; 59 FR 
60555, Nov. 25, 1994; 67 FR 58312, Sept. 13, 2002; 
70 FR 37618, June 29, 2005] 

§ 240.10b–13 [Reserved] 

§ 240.10b–16 Disclosure of credit terms 
in margin transactions. 

(a) It shall be unlawful for any 
broker or dealer to extend credit, di-
rectly or indirectly, to any customer in 
connection with any securities trans-
action unless such broker or dealer has 
established procedures to assure that 
each customer: 

(1) Is given or sent at the time of 
opening the account, a written state-
ment or statements disclosing (i) the 
conditions under which an interest 
charge will be imposed; (ii) the annual 
rate or rates of interest that can be im-
posed; (iii) the method of computing 
interest; (iv) if rates of interest are 
subject to change without prior notice, 
the specific conditions under which 
they can be changed; (v) the method of 
determining the debit balance or bal-
ances on which interest is to be 
charged and whether credit is to be 
given for credit balances in cash ac-
counts; (vi) what other charges result-
ing from the extension of credit, if any, 
will be made and under what condi-
tions; and (vii) the nature of any inter-
est or lien retained by the broker or 
dealer in the security or other property 
held as collateral and the conditions 
under which additional collateral can 
be required: Provided, however, That the 
requirements of this subparagraph will 
be met in any case where the account 
is opened by telephone if the informa-
tion required to be disclosed is orally 
communicated to the customer at that 
time and the required written state-
ment or statements are sent to the cus-
tomer immediately thereafter: And 
provided, further, That in the case of 
customers to whom credit is already 
being extended on the effective date of 
this section, the written statement or 
statements required hereunder must be 
given or sent to said customers within 
90 days after the effective date of this 
section; and 

(2) Is given or sent a written state-
ment or statements, at least quarterly, 
for each account in which credit was 
extended, disclosing (i) the balance at 
the beginning of the period; the date, 
amount and a brief description of each 
debit and credit entered during such 
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period; the closing balance; and, if in-
terest is charged for a period different 
from the period covered by the state-
ment, the balance as of the last day of 
the interest period; (ii) the total inter-
est charge for the period during which 
interest is charged (or, if interest is 
charged separately for separate ac-
counts, the total interest charge for 
each such account), itemized to show 
the dates on which the interest period 
began and ended; the annual rate or 
rates of interest charged and the inter-
est charge for each such different an-
nual rate of interest; and either each 
different debit balance on which an in-
terest calculation was based or the av-
erage debit balance for the interest pe-
riod, except that if an average debit 
balance is used, a separate average 
debit balance must be disclosed for 
each interest rate applied; and (iii) all 
other charges resulting from the exten-
sion of credit in that account: Provided, 
however, That if the interest charge 
disclosed on a statement is for a period 
different from the period covered by 
the statement, there must be printed 
on the statement appropriate language 
to the effect that it should be retained 
for use in conjunction with the next 
statement containing the remainder of 
the required information: And provided 
further, That in the case of ‘‘equity 
funding programs’’ registered under 
the Securities Act of 1933, the require-
ments of this paragraph will be met if 
the broker or dealer furnishes to the 
customer, within 1 month after each 
extension of credit, a written state-
ment or statements containing the in-
formation required to be disclosed 
under this paragraph. 

(b) It shall be unlawful for any 
broker or dealer to make any changes 
in the terms and conditions under 
which credit charges will be made (as 
described in the initial statement made 
under paragraph (a) of this section), 
unless the customer shall have been 
given not less than thirty (30) days 
written notice of such changes, except 
that no such prior notice shall be nec-
essary where such changes are required 
by law: Provided, however, That if any 
change for which prior notice would 
otherwise be required under this para-
graph results in a lower interest charge 
to the customer than would have been 

imposed before the change, notice of 
such change may be given within a rea-
sonable time after the effective date of 
the change. 

(15 U.S.C. 78j) 

[34 FR 19718, Dec. 16, 1969] 

§ 240.10b–17 Untimely announcements 
of record dates. 

(a) It shall constitute a ‘‘manipula-
tive or deceptive device or contriv-
ance’’ as used in section 10(b) of the 
Act for any issuer of a class of securi-
ties publicly traded by the use of any 
means or instrumentality of interstate 
commerce or of the mails or of any fa-
cility of any national securities ex-
change to fail to give notice in accord-
ance with paragraph (b) of this section 
of the following actions relating to 
such class of securities: 

(1) A dividend or other distribution in 
cash or in kind, except an ordinary in-
terest payment on a debt security, but 
including a dividend or distribution of 
any security of the same or another 
issuer; 

(2) A stock split or reverse split; or 
(3) A rights or other subscription of-

fering. 
(b) Notice shall be deemed to have 

been given in accordance with this sec-
tion only if: 

(1) Given to the National Association 
of Securities Dealers, Inc., no later 
than 10 days prior to the record date 
involved or, in case of a rights sub-
scription or other offering if such 10 
days advance notice is not practical, on 
or before the record date and in no 
event later than the effective date of 
the registration statement to which 
the offering relates, and such notice in-
cludes: 

(i) Title of the security to which the 
declaration relates; 

(ii) Date of declaration; 
(iii) Date of record for determining 

holders entitled to receive the dividend 
or other distribution or to participate 
in the stock or reverse split; 

(iv) Date of payment or distribution 
or, in the case of a stock or reverse 
split or rights or other subscription of-
fering, the date of delivery; 

(v) For a dividend or other distribu-
tion including a stock or reverse split 
or rights or other subscription offering: 
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(a) In cash, the amount of cash to be 
paid or distributed per share, except if 
exact per share cash distributions can-
not be given because of existing con-
version rights which may be exercised 
during the notice period and which 
may affect the per share cash distribu-
tion, then a reasonable approximation 
of the per share distribution may be 
provided so long as the actual per share 
distribution is subsequently provided 
on the record date, 

(b) In the same security, the amount 
of the security outstanding imme-
diately prior to and immediately fol-
lowing the dividend or distribution and 
the rate of the dividend or distribution, 

(c) In any other security of the same 
issuer, the amount to be paid or dis-
tributed and the rate of the dividend or 
distribution, 

(d) In any security of another issuer, 
the name of the issuer and title of that 
security, the amount to be paid or dis-
tributed, and the rate of the dividend 
or distribution and if that security is a 
right or a warrant, the subscription 
price, 

(e) In any other property (including 
securities not covered under para-
graphs (b)(1)(v) (b) through (d) of this 
section) the identity of the property 
and its value and basis for assigning 
that value; 

(vi) Method of settlement of frac-
tional interests; 

(vii) Details of any condition which 
must be satisfied or Government ap-
proval which must be secured to enable 
payment of distribution; and in 

(viii) The case of stock or reverse 
split in addition to the aforementioned 
information; 

(a) The name and address of the 
transfer or exchange agent; or 

(2) The Commission, upon written re-
quest or upon its own motion, exempts 
the issuer from compliance with para-
graph (b)(1) of this section either un-
conditionally or on specified terms or 
conditions, as not constituting a ma-
nipulative or deceptive device or con-
trivance comprehended within the pur-
pose of this section; or 

(3) Given in accordance with proce-
dures of the national securities ex-
change or exchanges upon which a se-
curity of such issuer is registered pur-
suant to section 12 of the Act which 

contain requirements substantially 
comparable to those set forth in para-
graph (b)(1) of this section. 

(c) The provisions of this rule shall 
not apply, however, to redeemable se-
curities issued by open-end investment 
companies and unit investment trusts 
registered with the Commission under 
the Investment Company Act of 1940. 

(Secs. 10(b), 23(a), 48 Stat. 891, as amended, 49 
Stat. 1379, 15 U.S.C. 78j) 

[36 FR 11514, June 15, 1971, as amended at 37 
FR 4330, Mar. 2, 1972] 

§ 240.10b–18 Purchases of certain eq-
uity securities by the issuer and 
others. 

PRELIMINARY NOTES TO § 240.10B–18 1. Sec-
tion 240.10b–18 provides an issuer (and its af-
filiated purchasers) with a ‘‘safe harbor’’ 
from liability for manipulation under sec-
tions 9(a)(2) of the Act and § 240.10b–5 under 
the Act solely by reason of the manner, tim-
ing, price, and volume of their repurchases 
when they repurchase the issuer’s common 
stock in the market in accordance with the 
section’s manner, timing, price, and volume 
conditions. As a safe harbor, compliance 
with § 240.10b–18 is voluntary. To come within 
the safe harbor, however, an issuer’s repur-
chases must satisfy (on a daily basis) each of 
the section’s four conditions. Failure to 
meet any one of the four conditions will re-
move all of the issuer’s repurchases from the 
safe harbor for that day. The safe harbor, 
moreover, is not available for repurchases 
that, although made in technical compliance 
with the section, are part of a plan or 
scheme to evade the federal securities laws. 

2. Regardless of whether the repurchases 
are effected in accordance with § 240.10b–18, 
reporting issuers must report their repur-
chasing activity as required by Item 703 of 
Regulations S-K and S-B (17 CFR 229.703 and 
228.703) and Item 15(e) of Form 20–F (17 CFR 
249.220f) (regarding foreign private issuers), 
and closed-end management investment 
companies that are registered under the In-
vestment Company Act of 1940 must report 
their repurchasing activity as required by 
Item 8 of Form N-CSR (17 CFR 249.331; 17 
CFR 274.128). 

(a) Definitions. Unless otherwise pro-
vided, all terms used in this section 
shall have the same meaning as in the 
Act. In addition, the following defini-
tions shall apply: 

(1) ADTV means the average daily 
trading volume reported for the secu-
rity during the four calendar weeks 
preceding the week in which the Rule 
10b–18 purchase is to be effected. 
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(2) Affiliate means any person that di-
rectly or indirectly controls, is con-
trolled by, or is under common control 
with, the issuer. 

(3) Affiliated purchaser means: 
(i) A person acting, directly or indi-

rectly, in concert with the issuer for 
the purpose of acquiring the issuer’s se-
curities; or 

(ii) An affiliate who, directly or indi-
rectly, controls the issuer’s purchases 
of such securities, whose purchases are 
controlled by the issuer, or whose pur-
chases are under common control with 
those of the issuer; Provided, however, 
that ‘‘affiliated purchaser’’ shall not 
include a broker, dealer, or other per-
son solely by reason of such broker, 
dealer, or other person effecting Rule 
10b–18 purchases on behalf of the issuer 
or for its account, and shall not include 
an officer or director of the issuer sole-
ly by reason of that officer or direc-
tor’s participation in the decision to 
authorize Rule 10b–18 purchases by or 
on behalf of the issuer. 

(4) Agent independent of the issuer has 
the meaning contained in § 242.100 of 
this chapter. 

(5) Block means a quantity of stock 
that either: 

(i) Has a purchase price of $200,000 or 
more; or 

(ii) Is at least 5,000 shares and has a 
purchase price of at least $50,000; or 

(iii) Is at least 20 round lots of the se-
curity and totals 150 percent or more of 
the trading volume for that security 
or, in the event that trading volume 
data are unavailable, is at least 20 
round lots of the security and totals at 
least one-tenth of one percent (.001) of 
the outstanding shares of the security, 
exclusive of any shares owned by any 
affiliate; Provided, however, That a 
block under paragraph (a)(5)(i), (ii), and 
(iii) shall not include any amount a 
broker or dealer, acting as principal, 
has accumulated for the purpose of sale 
or resale to the issuer or to any affili-
ated purchaser of the issuer if the 
issuer or such affiliated purchaser 
knows or has reason to know that such 
amount was accumulated for such pur-
pose, nor shall it include any amount 
that a broker or dealer has sold short 
to the issuer or to any affiliated pur-
chaser of the issuer if the issuer or 
such affiliated purchaser knows or has 

reason to know that the sale was a 
short sale. 

(6) Consolidated system means a con-
solidated transaction or quotation re-
porting system that collects and pub-
licly disseminates on a current and 
continuous basis transaction or 
quotation information in common eq-
uity securities pursuant to an effective 
transaction reporting plan or an effec-
tive national market system plan (as 
those terms are defined in § 242.600 of 
this chapter). 

(7) Market-wide trading suspension 
means a market-wide trading halt of 30 
minutes or more that is: 

(i) Imposed pursuant to the rules of a 
national securities exchange or a na-
tional securities association in re-
sponse to a market-wide decline during 
a single trading session; or 

(ii) Declared by the Commission pur-
suant to its authority under section 
12(k) of the Act (15 U.S.C. 78l (k)). 

(8) Plan has the meaning contained in 
§ 242.100 of this chapter. 

(9) Principal market for a security 
means the single securities market 
with the largest reported trading vol-
ume for the security during the six full 
calendar months preceding the week in 
which the Rule 10b–18 purchase is to be 
effected. 

(10) Public float value has the meaning 
contained in § 242.100 of this chapter. 

(11) Purchase price means the price 
paid per share as reported, exclusive of 
any commission paid to a broker act-
ing as agent, or commission equiva-
lent, mark-up, or differential paid to a 
dealer. 

(12) Riskless principal transaction 
means a transaction in which a broker 
or dealer after having received an order 
from an issuer to buy its security, buys 
the security as principal in the market 
at the same price to satisfy the issuer’s 
buy order. The issuer’s buy order must 
be effected at the same price per-share 
at which the broker or dealer bought 
the shares to satisfy the issuer’s buy 
order, exclusive of any explicitly dis-
closed markup or markdown, commis-
sion equivalent, or other fee. In addi-
tion, only the first leg of the trans-
action, when the broker or dealer buys 
the security in the market as principal, 
is reported under the rules of a self-reg-
ulatory organization or under the Act. 
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For purposes of this section, the broker 
or dealer must have written policies 
and procedures in place to assure that, 
at a minimum, the issuer’s buy order 
was received prior to the offsetting 
transaction; the offsetting transaction 
is allocated to a riskless principal ac-
count or the issuer’s account within 60 
seconds of the execution; and the 
broker or dealer has supervisory sys-
tems in place to produce records that 
enable the broker or dealer to accu-
rately and readily reconstruct, in a 
time-sequenced manner, all orders ef-
fected on a riskless principal basis. 

(13) Rule 10b–18 purchase means a pur-
chase (or any bid or limit order that 
would effect such purchase) of an 
issuer’s common stock (or an equiva-
lent interest, including a unit of bene-
ficial interest in a trust or limited 
partnership or a depository share) by 
or for the issuer or any affiliated pur-
chaser (including riskless principal 
transactions). However, it does not in-
clude any purchase of such security: 

(i) Effected during the applicable re-
stricted period of a distribution that is 
subject to § 242.102 of this chapter; 

(ii) Effected by or for an issuer plan 
by an agent independent of the issuer; 

(iii) Effected as a fractional share 
purchase (a fractional interest in a se-
curity) evidenced by a script certifi-
cate, order form, or similar document; 

(iv) Effected during the period from 
the time of public announcement (as 
defined in § 230.165(f)) of a merger, ac-
quisition, or similar transaction in-
volving a recapitalization, until the 
earlier of the completion of such trans-
action or the completion of the vote by 
target shareholders. This exclusion 
does not apply to Rule 10b–18 pur-
chases: 

(A) Effected during such transaction 
in which the consideration is solely 
cash and there is no valuation period; 
or 

(B) Where: 
(1) The total volume of Rule 10b–18 

purchases effected on any single day 
does not exceed the lesser of 25% of the 
security’s four-week ADTV or the 
issuer’s average daily Rule 10b–18 pur-
chases during the three full calendar 
months preceding the date of the an-
nouncement of such transaction; 

(2) The issuer’s block purchases ef-
fected pursuant to paragraph (b)(4) of 
this section do not exceed the average 
size and frequency of the issuer’s block 
purchases effected pursuant to para-
graph (b)(4) of this section during the 
three full calendar months preceding 
the date of the announcement of such 
transaction; and 

(3) Such purchases are not otherwise 
restricted or prohibited; 

(v) Effected pursuant to § 240.13e-1; 
(vi) Effected pursuant to a tender 

offer that is subject to § 240.13e-4 or spe-
cifically excepted from § 240.13e-4; or 

(vii) Effected pursuant to a tender 
offer that is subject to section 14(d) of 
the Act (15 U.S.C. 78n(d)) and the rules 
and regulations thereunder. 

(b) Conditions to be met. Rule 10b–18 
purchases shall not be deemed to have 
violated the anti-manipulation provi-
sions of sections 9(a)(2) or 10(b) of the 
Act (15 U.S.C. 78i(a)(2) or 78j(b)), or 
§ 240.10b–5 under the Act, solely by rea-
son of the time, price, or amount of the 
Rule 10b–18 purchases, or the number of 
brokers or dealers used in connection 
with such purchases, if the issuer or af-
filiated purchaser of the issuer effects 
the Rule 10b–18 purchases according to 
each of the following conditions: 

(1) One broker or dealer. Rule 10b–18 
purchases must be effected from or 
through only one broker or dealer on 
any single day; Provided, however, that: 

(i) The ‘‘one broker or dealer’’ condi-
tion shall not apply to Rule 10b–18 pur-
chases that are not solicited by or on 
behalf of the issuer or its affiliated pur-
chaser(s); 

(ii) Where Rule 10b–18 purchases are 
effected by or on behalf of more than 
one affiliated purchaser of the issuer 
(or the issuer and one or more of its af-
filiated purchasers) on a single day, the 
issuer and all affiliated purchasers 
must use the same broker or dealer; 
and 

(iii) Where Rule 10b–18 purchases are 
effected on behalf of the issuer by a 
broker-dealer that is not an electronic 
communication network (ECN) or 
other alternative trading system 
(ATS), that broker-dealer can access 
ECN or other ATS liquidity in order to 
execute repurchases on behalf of the 
issuer (or any affiliated purchaser of 
the issuer) on that day. 
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(2) Time of purchases. Rule 10b–18 pur-
chases must not be: 

(i) The opening (regular way) pur-
chase reported in the consolidated sys-
tem; 

(ii) Effected during the 10 minutes 
before the scheduled close of the pri-
mary trading session in the principal 
market for the security, and the 10 
minutes before the scheduled close of 
the primary trading session in the mar-
ket where the purchase is effected, for 
a security that has an ADTV value of 
$1 million or more and a public float 
value of $150 million or more; and 

(iii) Effected during the 30 minutes 
before the scheduled close of the pri-
mary trading session in the principal 
market for the security, and the 30 
minutes before the scheduled close of 
the primary trading session in the mar-
ket where the purchase is effected, for 
all other securities; 

(iv) However, for purposes of this sec-
tion, Rule 10b–18 purchases may be ef-
fected following the close of the pri-
mary trading session until the termi-
nation of the period in which last sale 
prices are reported in the consolidated 
system so long as such purchases are 
effected at prices that do not exceed 
the lower of the closing price of the 
primary trading session in the prin-
cipal market for the security and any 
lower bids or sale prices subsequently 
reported in the consolidated system, 
and all of this section’s conditions are 
met. However, for purposes of this sec-
tion, the issuer may use one broker or 
dealer to effect Rule 10b–18 purchases 
during this period that may be dif-
ferent from the broker or dealer that it 
used during the primary trading ses-
sion. However, the issuer’s Rule 10b–18 
purchase may not be the opening trans-
action of the session following the 
close of the primary trading session. 

(3) Price of purchases. Rule 10b–18 pur-
chases must be effected at a purchase 
price that: 

(i) Does not exceed the highest inde-
pendent bid or the last independent 
transaction price, whichever is higher, 
quoted or reported in the consolidated 
system at the time the Rule 10b–18 pur-
chase is effected; 

(ii) For securities for which bids and 
transaction prices are not quoted or re-
ported in the consolidated system, 

Rule 10b–18 purchases must be effected 
at a purchase price that does not ex-
ceed the highest independent bid or the 
last independent transaction price, 
whichever is higher, displayed and dis-
seminated on any national securities 
exchange or on any inter-dealer 
quotation system (as defined in 
§ 240.15c2–11) that displays at least two 
priced quotations for the security, at 
the time the Rule 10b–18 purchase is ef-
fected; and 

(iii) For all other securities, Rule 
10b–18 purchases must be effected at a 
price no higher than the highest inde-
pendent bid obtained from three inde-
pendent dealers. 

(4) Volume of purchases. The total vol-
ume of Rule 10b–18 purchases effected 
by or for the issuer and any affiliated 
purchasers effected on any single day 
must not exceed 25 percent of the 
ADTV for that security; However, once 
each week, in lieu of purchasing under 
the 25 percent of ADTV limit for that 
day, the issuer or an affiliated pur-
chaser of the issuer may effect one 
block purchase if: 

(i) No other Rule 10b–18 purchases are 
effected that day, and 

(ii) The block purchase is not in-
cluded when calculating a security’s 
four week ADTV under this section. 

(c) Alternative conditions. The condi-
tions of paragraph (b) of this section 
shall apply in connection with Rule 
10b–18 purchases effected during a trad-
ing session following the imposition of 
a market-wide trading suspension, ex-
cept: 

(1) That the time of purchases condi-
tion in paragraph (b)(2) of this section 
shall not apply, either: 

(i) From the reopening of trading 
until the scheduled close of trading on 
the day that the market-wide trading 
suspension is imposed; or 

(ii) At the opening of trading on the 
next trading day until the scheduled 
close of trading that day, if a market- 
wide trading suspension was in effect 
at the close of trading on the preceding 
day; and 

(2) The volume of purchases condi-
tion in paragraph (b)(4) of this section 
is modified so that the amount of Rule 
10b–18 purchases must not exceed 100 
percent of the ADTV for that security. 
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(d) Other purchases. No presumption 
shall arise that an issuer or an affili-
ated purchaser has violated the anti- 
manipulation provisions of sections 
9(a)(2) or 10(b) of the Act (15 U.S.C. 
78i(a)(2) or 78j(b)), or § 240.10b–5 under 
the Act, if the Rule 10b–18 purchases of 
such issuer or affiliated purchaser do 
not meet the conditions specified in 
paragraph (b) or (c) of this section. 

[68 FR 64970, Nov. 17, 2003, as amended at 70 
FR 37618, June 29, 2005]SECTION≤ 
§ 240.10b–21 Deception in connection with a 

seller’s ability or intent to deliver secu-
rities on the date delivery is due. 

PRELIMINARY NOTE TO § 240.10B–21: This rule 
is not intended to limit, or restrict, the ap-
plicability of the general antifraud provi-
sions of the federal securities laws, such as 
section 10(b) of the Act and rule 10b–5 there-
under. 

(a) It shall also constitute a ‘‘ma-
nipulative or deceptive device or con-
trivance’’ as used in section 10(b) of 
this Act for any person to submit an 
order to sell an equity security if such 
person deceives a broker or dealer, a 
participant of a registered clearing 
agency, or a purchaser about its inten-
tion or ability to deliver the security 
on or before the settlement date, and 
such person fails to deliver the security 
on or before the settlement date. 

(b) For purposes of this rule, the 
term settlement date shall mean the 
business day on which delivery of a se-
curity and payment of money is to be 
made through the facilities of a reg-
istered clearing agency in connection 
with the sale of a security. 

[73 FR 61677, Oct. 17, 2008] 

REPORTS UNDER SECTION 10A 

§ 240.10A–1 Notice to the Commission 
Pursuant to Section 10A of the Act. 

(a)(1) If any issuer with a reporting 
obligation under the Act receives a re-
port requiring a notice to the Commis-
sion in accordance with section 
10A(b)(3) of the Act, 15 U.S.C. 78j– 
1(b)(3), the issuer shall submit such no-
tice to the Commission’s Office of the 
Chief Accountant within the time pe-
riod prescribed in that section. The no-
tice may be provided by facsimile, tele-
graph, personal delivery, or any other 
means, provided it is received by the Of-

fice of the Chief Accountant within the 
required time period. 

(2) The notice specified in paragraph 
(a)(1) of this section shall be in writing 
and: 

(i) Shall identify the issuer (includ-
ing the issuer’s name, address, phone 
number, and file number assigned to 
the issuer’s filings by the Commission) 
and the independent accountant (in-
cluding the independent accountant’s 
name and phone number, and the ad-
dress of the independent accountant’s 
principal office); 

(ii) Shall state the date that the 
issuer received from the independent 
accountant the report specified in sec-
tion 10A(b)(2) of the Act, 15 U.S.C. 78j– 
1(b)(2); 

(iii) Shall provide, at the election of 
the issuer, either: 

(A) A summary of the independent 
accountant’s report, including a de-
scription of the act that the inde-
pendent accountant has identified as a 
likely illegal act and the possible effect 
of that act on all affected financial 
statements of the issuer or those re-
lated to the most current three-year 
period, whichever is shorter; or 

(B) A copy of the independent ac-
countant’s report; and 

(iv) May provide additional informa-
tion regarding the issuer’s views of and 
response to the independent account-
ant’s report. 

(3) Reports of the independent ac-
countant submitted by the issuer to 
the Commission’s Office of the Chief 
Accountant in accordance with para-
graph (a)(2)(iii)(B) of this section shall 
be deemed to have been made pursuant 
to section 10A(b)(3) or section 10A(b)(4) 
of the Act, 15 U.S.C. 78j–1(b)(3) or 78j– 
1(b)(4), for purposes of the safe harbor 
provided by section 10A(c) of the Act, 
15 U.S.C. 78j–1(c). 

(4) Submission of the notice in para-
graphs (a)(1) and (a)(2) of this section 
shall not relieve the issuer from its ob-
ligations to comply fully with all other 
reporting requirements, including, 
without limitation: 

(i) The filing requirements of Form 8– 
K, § 249.308 of this chapter, and Form N- 
SAR, § 274.101 of this chapter, regarding 
a change in the issuer’s certifying ac-
countant and 
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