AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§230.215

§230.215 Accredited investor.

The term accredited investor as used
in section 2(15)(ii) of the Securities Act
of 1933 (15 U.S.C. TTb(15)(ii)) shall in-
clude the following persons:

(a) Any savings and loan association
or other institution specified in section
3(a)(5)(A) of the Act whether acting in
its individual or fiduciary capacity;
any broker or dealer registered pursu-
ant to section 15 of the Securities Ex-
change Act of 1934; any plan estab-
lished and maintained by a state, its
political subdivisions, or any agency or
instrumentality of a state or its polit-
ical subdivisions, for the benefit of its
employees, if such plan has total assets
in excess of $5,000,000; any employee
benefit plan within the meaning of
Table I of the Employee Retirement In-
come Security Act of 1974, if the in-
vestment decision is made by a plan fi-
duciary, as defined in section 3(21) of
such Act, which is a savings and loan
association, or if the employee benefit
plan has total assets in excess of
$5,000,000 or, if a self-directed plan,
with investment decisions made solely
by persons that are accredited inves-
tors;

(b) Any private business development
company as defined in section 202(a)(22)
of the Investment Advisers Act of 1940;

(c) Any organization described in sec-
tion 501(c)(3) of the Internal Revenue
Code, corporation, Massachusetts or
similar business trust, or partnership,
not formed for the specific purpose of
acquiring the securities offered, with
total assets in excess of $5,000,000;

(d) Any director, executive officer, or
general partner of the issuer of the se-
curities being offered or sold, or any di-
rector, executive officer, or general
partner of a general partner of that
issuer;

(e) Any natural person whose indi-
vidual net worth, or joint net worth
with that person’s spouse, at the time
of his purchase exceeds $1,000,000;

(f) Any natural person who had an in-
dividual income in excess of $200,000 in
each of the two most recent years or
joint income with that person’s spouse
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in excess of $300,000 in each of those
years and has a reasonable expectation
of reaching the same income level in
the current year;

(g) Any trust, with total assets in ex-
cess of $5,000,000, not formed for the
specific purpose of acquiring the secu-
rities offered, whose purchase is di-
rected by a sophisticated person as de-
scribed in §230.506(b)(2)(ii); and

(h) Any entity in which all of the eq-
uity owners are accredited investors.

[47 FR 11261, Mar. 16, 1982, as amended at 53
FR 7868, Mar. 10, 1988; 54 FR 11372, Mar. 20,
1989]

REGULATION A-R—SPECIAL EXEMPTIONS

§230.236 Exemption of shares offered
in connection with certain trans-
actions.

Shares of stock or similar security
offered to provide funds to be distrib-
uted to shareholders of the issuer of
such securities in lieu of issuing frac-
tional shares, script -certificates or
order forms, in connection with a stock
dividend, stock split, reverse stock
split, conversion, merger or similar
transaction, shall be exempt from reg-
istration under the Act if the following
conditions are met:

(a) The issuer of such shares is re-
quired to file and has filed reports with
the Commission pursuant to section 13
or 15(d) of the Securities Exchange Act
of 1934.

(b) The aggregate gross proceeds
from the sale of all shares offered in
connection with the transaction for the
purpose of providing such funds does
not exceed $300,000.

(c) At least ten days prior to the of-
fering of the shares, the issuer shall
furnish to the Commission in writing
the following information: (1) That it
proposes to offer shares in reliance
upon the exemption provided by this
rule; (2) the estimated number of
shares to be so offered; (3) the aggre-
gate market value of such shares as of
the latest practicable date; and (4) a
brief description of the transaction in
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connection with which the shares are
to be offered.

(Secs. 3, 4, and 19, 48 Stat. 75, 77, 85, as
amended; 15 U.S.C. T7c, 77d, 77s; secs. 3(b),
4(1), 19(a), 48 Stat. 75, 77, 85; secs. 209, 48 Stat.
908; 59 Stat. 167; sec. 12, 78 Stat. 580; 84 Stat.
1480; sec. 308(a)(2), 90 Stat. 57; sec. 18, 92 Stat.
275; sec. 2, 92 Stat. 962; sec. 301, 94 Stat. 2291,
2294; secs. 12(a), 12(h), 12(d), 16(a), 23(a), 48
Stat. 892, 896, 901; sec. 203a, 49 Stat. 704; sec.
8, 49 Stat. 1379, secs. 3, 8, 78 Stat. 565-568, 579;
sec. 1, 82 Stat. 454; sec. 105(b), 88 Stat. 1503;
sec. 18, 89 Stat. 155; 15 U.S.C. T7c(b), 77d(D),
T7s(a), 78l(a), 78I(h), 78I1(1), 78p(a), T8w(a))

[27 FR 3289, Apr. 6, 1962, as amended at 37 FR
22978, Oct. 27, 1972; 47 FR 29652, July 8, 1982;
61 FR 49959, Sept. 24, 1996]

§230.237 Exemption for offers and
sales to certain Canadian tax-de-
ferred retirement savings accounts.

(a) Definitions. As used in this sec-
tion:

(1) Canadian law means the federal
laws of Canada, the laws of any prov-
ince or territory of Canada, and the
rules or regulations of any federal, pro-
vincial, or territorial regulatory au-
thority, or any self-regulatory author-
ity, of Canada.

(2) Canadian Retirement Account
means a trust or other arrangement,
including, but not limited to, a ‘“‘Reg-
istered Retirement Savings Plan’ or
“Registered Retirement Income Fund”
administered under Canadian law, that
is managed by the Participant and:

(i) Operated to provide retirement
benefits to a Participant; and

(ii) Established in Canada, adminis-
tered under Canadian law, and quali-
fied for tax-deferred treatment under
Canadian law.

(3) Eligible Security means a security
issued by a Qualified Company that:

(i) Is offered to a Participant, or sold
to his or her Canadian Retirement Ac-
count, in reliance on this section; and

(ii) May also be purchased by Cana-
dians other than Participants.

(4) Foreign Government means the gov-
ernment of any foreign country or of
any political subdivision of a foreign
country.

(5) Foreign Issuer means any issuer
that is a Foreign Government, a na-
tional of any foreign country or a cor-
poration or other organization incor-
porated or organized under the laws of

§230.237

any foreign country, except an issuer
meeting the following conditions:

(i) More than 50 percent of the out-
standing voting securities of the issuer
are held of record either directly or
through voting trust certificates or de-
positary receipts by residents of the
United States; and

(ii) Any of the following:

(A) The majority of the executive of-
ficers or directors are United States
citizens or residents;

(B) More than 50 percent of the assets
of the issuer are located in the United
States; or

(C) The business of the issuer is ad-
ministered principally in the United
States.

(iii) For purposes of this definition,
the term resident, as applied to security
holders, means any person whose ad-
dress appears on the records of the
issuer, the voting trustee, or the depos-
itary as being located in the United
States.

(6) Participant means a natural person
who is a resident of the United States,
or is temporarily present in the United
States, and who contributes to, or is or
will be entitled to receive the income
and assets from, a Canadian Retire-
ment Account.

(7 Qualified Company means a For-
eign Issuer whose securities are quali-
fied for investment on a tax-deferred
basis by a Canadian Retirement Ac-
count under Canadian law.

(8) United States means the United
States of America, its territories and
possessions, any State of the United
States, and the District of Columbia.

(b) Exemption. The offer to a Partici-
pant, or the sale to his or her Canadian
Retirement Account, of Eligible Secu-
rities by any person is exempt from
Section 5 of the Act (15 U.S.C. T7e) if
the person:

(1) Includes in any written offering
materials delivered to a Participant, or
to his or her Canadian Retirement Ac-
count, a prominent statement that the
Eligible Security is not registered with
the U.S. Securities and Exchange Com-
mission and the Eligible Security is
being offered or sold in the United
States under an exemption from reg-
istration.

(2) Has not asserted that Canadian
law, or the jurisdiction of the courts of
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Canada, does not apply in a proceeding
involving an Eligible Security.

[656 FR 37676, June 15, 2000]

§230.238 Exemption for standardized
options.

(a) Ezxemption. Except as expressly
provided in paragraphs (b) and (c) of
this section, the Act does not apply to
any standardized option, as that term
is defined by section 240.9b-1(a)(4) of
this chapter, that is:

(1) Issued by a clearing agency reg-
istered under section 17A of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
78q-1); and

(2) Traded on a national securities
exchange registered pursuant to sec-
tion 6(a) of the Securities Exchange
Act of 1934 (15 U.S.C. 78f(a)) or on a na-
tional securities association registered
pursuant to section 15A(a) of the Secu-
rities Exchange Act of 1934 (15 U.S.C.
780-3(a)).

(b) Limitation. The exemption pro-
vided in paragraph (a) of this section
does not apply to the provisions of sec-
tion 17 of the Act (156 U.S.C. 77q).

(c) Offers and sales. Any offer or sale
of a standardized option by or on behalf
of the issuer of the securities under-
lying the standardized option, an affil-
iate of the issuer, or an underwriter,
will constitute a contract for sale of,
sale of, offer for sale, or offer to sell
the underlying securities as defined in
section 2(a)(3) of the Act (156 U.S.C.
TTb(a)(3)).

[68 FR 192, Jan. 2, 2003]

§230.239T Temporary exemption for
eligible credit default swaps.

(a) Except as expressly provided in
paragraph (b) and (c) of this section,
the Act does not apply to any eligible
credit default swap that is:

(1) Issued or cleared by a clearing
agency registered as a clearing agency
under Section 17A of the Securities Ex-
change Act of 1934 (15 U.S.C. 78qg-1) or
exempt from registration under Sec-
tion 17A of the Securities Exchange
Act of 1934 pursuant to a rule, regula-
tion, or order of the Commission; and

(2) Offered and sold only to an eligi-
ble contract participant (as defined in
Section 1a(12) of the Commodity Ex-
change Act (7 U.S.C. 1a(12)) as in effect

17 CFR Ch. Il (4-1-11 Edition)

on the date of adoption of this section,
other than a person who is an eligible
contract participant under Section
1(a)(12)(C) of the Commodity Exchange
Act).

(b) The exemption provided in para-
graph (a) of this section does not apply
to the provisions of Section 17(a) of the
Act (156 U.S.C. T7q(a)).

(c) Offers and sales. Any offer or sale
of an eligible credit default swap pur-
suant to this section by or on behalf of
the issuer of an identified security that
is to be delivered if there is a credit-re-
lated event or whose value is used to
determine the amount of the settle-
ment obligation, an affiliate of such
issuer, or an underwriter, will con-
stitute a ‘‘contract for sale of,” ‘‘sale
of,” ‘“‘offer for sale,” or ‘‘offer to sell”
such identified security under Section
2(a)(3) of the Act (15 U.S.C. 7Tb(a)(3)).

(d) Definition of eligible credit default
swap. For purposes of this section, an
eligible credit default swap is a bilat-
eral executory derivative contract not
subject to individual negotiation:

(1) in which a buyer makes payments
to the seller and, in return, receives a
payout if there is a default or other
credit event involving identified obli-
gation(s) or identified entity(ies) with-
in a certain time; and

(2) The agreement for which includes
the:

(i) Specification of the identified ob-
ligation or obligor; or, in the case of an
identified group or index thereof, all of
the identified obligations or obligors
comprising any such group or index;

(ii) Term of the agreement;

(iii) Notional amount upon which
payment obligations are calculated;

(iv) Credit-related events that trigger
a settlement obligation; and

(v) Obligations to be delivered if
there is a credit-related event or, if it
is a cash settlement, the obligations
whose value is to be used to determine
the amount of settlement obligation
under the eligible credit default swap.

(e) This temporary rule will expire on
July 16, 2011.

EFFECTIVE DATE NOTE: At 74 FR 3974, Jan.
22, 2009, §230.239T was added, effective Jan.
22, 2009 until Sept. 25, 2009. At 74 FR 47719 and
47724, Sept. 17, 2009, paragraph (e) was
amended and the effective date was extended
until Nov. 30, 2010. At 75 FR 72664, Nov. 26,
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2010, paragraph (e) was amended and the ef-
fective date was extended until July 16, 2011.

REGULATION A—CONDITIONAL SMALL
ISSUES EXEMPTION

AUTHORITY: Secs. 230.251 to 230.263 issued
under 15 U.S.C. T7c, T7s.

SOURCE: 57 FR 36468, Aug. 13, 1992, unless
otherwise noted.

§230.251 Scope of exemption.

A public offer or sale of securities
that meets the following terms and
conditions shall be exempt under sec-
tion 3(b) from the registration require-
ments of the Securities Act of 1933 (the
“Securities Act”):

(a) Issuer. The issuer of the securi-
ties:

(1) Is an entity organized under the
laws of the United States or Canada, or
any State, Province, Territory or pos-
session thereof, or the District of Co-
lumbia, with its principal place of busi-
ness in the United States or Canada;

(2) Is not subject to section 13 or 15(d)
of the Securities Exchange Act of 1934
(the ‘“‘Exchange Act’) (15 U.S.C. 78a et
seq.) immediately before the offering;

(3) Is not a development stage com-
pany that either has no specific busi-
ness plan or purpose, or has indicated
that its business plan is to merge with
an unidentified company or companies;

(4) Is not an investment company
registered or required to be registered
under the Investment Company Act of
1940 (15 U.S.C. 80a-1 et seq.);

(5) Is not issuing fractional undivided
interests in oil or gas rights as defined
in §230.300, or a similar interest in
other mineral rights; and

(6) Is not disqualified because of
§230.262.

(b) Aggregate offering price. The sum
of all cash and other consideration to
be received for the securities (‘‘aggre-
gate offering price’’) shall not exceed
$5,000,000, including no more than
$1,500,000 offered by all selling security
holders, less the aggregate offering
price for all securities sold within the
twelve months before the start of and
during the offering of securities in reli-
ance upon Regulation A. No affiliate
resales are permitted if the issuer has
not had net income from continuing

§230.251

operations in at least one of its last
two fiscal years.

NoOTE: Where a mixture of cash and non-
cash consideration is to be received, the ag-
gregate offering price shall be based on the
price at which the securities are offered for
cash. Any portion of the aggregate offering
price attributable to cash received in a for-
eign currency shall be translated into United
States currency at a currency exchange rate
in effect on or at a reasonable time prior to
the date of the sale of the securities. If secu-
rities are not offered for cash, the aggregate
offering price shall be based on the value of
the consideration as established by bona fide
sales of that consideration made within a
reasonable time, or, in the absence of sales,
on the fair value as determined by an accept-
ed standard. Valuations of non-cash consid-
eration must be reasonable at the time
made.

(c) Integration with other offerings. Of-
fers and sales made in reliance on this
Regulation A will not be integrated
with:

(1) Prior offers or sales of securities;
or

(2) Subsequent offers or sales of secu-
rities that are:

(i) Registered under the Securities
Act, except as provided in §230.254(d);

(ii) Made in reliance on §230.701;

(iii) Made pursuant to an employee
benefit plan;

(iv) Made in reliance on Regulation S
(§230.901-904); or

(v) Made more than six months after
the completion of the Regulation A of-
fering.

NoTE: If the issuer offers or sells securities
for which the safe harbor rules are unavail-
able, such offers and sales still may not be
integrated with the Regulation A offering,
depending on the particular facts and cir-
cumstances. See Securities Act Release No.
4552 (November 6, 1962) [27 FR 11316].

(d) Offering conditions—(1) Offers. (1)
Except as allowed by §230.254, no offer
of securities shall be made unless a
Form 1-A offering statement has been
filed with the Commission.

(ii) After the Form 1-A offering
statement has been filed:

(A) Oral offers may be made;

(B) Written offers under §230.255 may
be made;

(C) Printed advertisements may be
published or radio or television broad-
casts made, if they state from whom a
Preliminary Offering Circular or Final
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