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gains are unrealized holding gains, net of un-
realized holding losses, calculated as the
amount, if any, by which fair value exceeds
historical cost. The NCUA may disallow such
inclusion in the calculation of supple-
mentary capital if the NCUA determines
that the securities are not prudently valued.

Tier 1 capital means adjusted core capital.
Tier 1 risk-based capital ratio means the ratio
of Tier 1 capital to the moving monthly av-
erage net risk-weighted assets.

Tier 2 capital means supplementary capital
plus any perpetual contributed capital de-
ducted from adjusted core capital.

Total assets means the sum of all a cor-
porate credit union’s assets as calculated
under GAAP.

Total capital means the sum of a corporate
credit union’s adjusted core capital and its
supplementary capital, less the corporate
credit union’s equity investments not other-
wise deducted when calculating adjusted
core capital.

Total risk-based capital ratio means the
ratio of total capital to moving monthly av-
erage net risk-weighted assets.

Trade date means the date a corporate
credit union originally agrees, whether oral-
ly or in writing, to enter into the purchase
or sale of a security.

Trigger means an event in a securitization
that will redirect cash-flows if predefined
thresholds are breached. Examples of trig-
gers are delinquency and cumulative loss
triggers.

Weighted average life means the weighted-
average time to the return of a dollar of
principal, calculated by multiplying each
portion of principal received by the time at
which it is expected to be received (based on
a reasonable and supportable estimate of
that time) and then summing and dividing
by the total amount of principal. The cal-
culation of weighted average life for interest
only securities means the weighted-average
time to the return of a dollar of interest, cal-
culated by multiplying each portion of inter-
est received by the time at which it is ex-
pected to be received (based on a reasonable
and supportable estimate of that time) and
then summing and dividing by the total
amount of interest to be received.

When-issued trading means the buying and
selling of securities in the period between
the announcement of an offering and the
issuance and payment date of the securities.

3. At 75 FR 71528, Nov. 24, 2010, §704.2 was
amended by revising the definition of
“collateralized debt obligation”, effective
Jan. 18, 2011. For the convenience of the user,
the added and revised text is set forth as fol-
lows:

§704.2 Definitions.

§704.3

Collateralized debt obligation (CDO) means a
debt security collateralized by mortgage-
backed securities, other asset-backed securi-
ties, or corporate obligations in the form of
nonmortgage loans or debt. For purposes of
part 704, the term CDO does not include:

(1) Senior tranches of Re-REMIC’s con-
sisting of senior mortgage-and asset-backed
securities;

(2) Any security that is fully guaranteed as
to principal and interest by the U.S. Govern-
ment or its agencies or its sponsored enter-
prises; or

(3) Any security collateralized by other se-
curities where all the underlying securities
are fully guaranteed as to principal and in-
terest by the U.S. Government or its agen-
cies or its sponsored enterprises.

* * * * *

4. At 75 FR 71528, Nov. 24, 2010, §704.2 was
amended by revising revise the definition of
“collateralized debt obligation”, effective
Oct. 20, 2011. For the convenience of the user,
the added and revised text is set forth as fol-
lows:

§704.2 Definitions.

* * * * *

Collateralized debt obligation (CDO) means a
debt security collateralized by mortgage-
backed securities, other asset-backed securi-
ties, or corporate obligations in the form of
nonmortgage loans or debt. For purposes of
Part 704, the term CDO does not include:

(1) Senior tranches of Re-REMIC’s con-
sisting of senior mortgage-and asset-backed
securities;

(2) Any security that is fully guaranteed as
to principal and interest by the U.S. Govern-
ment or its agencies or its sponsored enter-
prises; or

(3) Any security collateralized by other se-
curities where all the underlying securities
are fully guaranteed as to principal and in-
terest by the U.S. Government or its agen-
cies or its sponsored enterprises.

* * * * *

§704.3 Corporate credit union capital.

(a) Capital plan. A corporate credit
union must develop and ensure imple-
mentation of written short- and long-
term capital goals, objectives, and
strategies which provide for the build-
ing of capital consistent with regu-
latory requirements, the maintenance
of sufficient capital to support the risk
exposures that may arise from current
and projected activities, and the peri-
odic review and reassessment of the
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capital position of the corporate credit
union.

(b) Requirements for membership cap-
ital—(1) Form. Membership capital
funds may be in the form of a term cer-
tificate or an adjusted balance account.

(2) Disclosure. The terms and condi-
tions of a membership capital account
must be disclosed to the recorded
owner of the account at the time the
account is opened and at least annually
thereafter.

(i) The initial disclosure must be
signed by either all of the directors of
the member credit union or, if author-
ized by board resolution, the chair and
secretary of the board; and

(ii) The annual disclosure notice
must be signed by the chair of the cor-
porate credit union. The chair must
sign a statement that certifies that the
notice has been sent to member credit
unions with membership capital ac-
counts. The certification must be
maintained in the corporate credit
union’s files and be available for exam-
iner review.

(8) Three-year remaining maturity.
When a membership capital account
has been placed on notice or has a re-
maining maturity of less than three
years, the amount of the account that
can be considered membership capital
is reduced by a constant monthly am-
ortization that ensures membership
capital is fully amortized one year be-
fore the date of maturity or one year
before the end of the notice period. The
full balance of a membership capital
account being amortized, not just the
remaining non-amortized portion, is
available to absorb losses in excess of
the sum of retained earnings and paid-
in capital until the funds are released
by the corporate credit union at the
time of maturity or the conclusion of
the notice period.

(4) Release. Membership capital may
not be released due solely to the merg-
er, charter conversion or liquidation of
a member credit union. In the event of
a merger, the membership capital
transfers to the continuing credit
union. In the event of a charter conver-
sion, the membership capital transfers
to the new institution. In the event of
liquidation, the membership capital
may be released to facilitate the pay-
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out of shares with the prior written ap-
proval of the OCCU Director.

(5) Sale. A member may sell its mem-
bership capital to another member in
the corporate credit union’s field of
membership, subject to the corporate
credit union’s approval.

(6) Liquidation. In the event of lig-
uidation of a corporate credit union,
membership capital is payable only
after satisfaction of all liabilities of
the liquidation estate, including unin-
sured share obligations to shareholders
and the National Credit Union Share
Insurance Fund (NCUSIF), but exclud-
ing paid-in capital.

(T) Merger. In the event of a merger of
a corporate credit union, membership
capital transfers to the continuing cor-
porate credit union. The minimum
three-year notice period for withdrawal
of membership capital remains in ef-
fect.

(8) Adjusted balance accounts:

(i) May be adjusted no more fre-
quently than once every six months;
and

(i1) Must be adjusted in relation to a
measure, e.g., one percent of a member
credit union’s assets, established and
disclosed at the time the account is
opened without regard to any min-
imum withdrawal period. If the meas-
ure is other than assets, the corporate
credit union must address the meas-
ure’s permanency characteristics in its
capital plan.

(iii) Notice of withdrawal. Upon writ-
ten notice of intent to withdraw mem-
bership capital, the balance of the ac-
count will be frozen (no further adjust-
ments) until the conclusion of the no-
tice period.

(9) Grandfathering. Membership cap-
ital issued before the effective date of
this regulation is exempt from the lim-
itation of §704.3(b)(8)(i).

(c) Requirements for paid-in capital—(1)
Disclosure. The terms and conditions of
any paid-in capital instrument must be
disclosed to the recorded owner of the
instrument at the time the instrument
is created and must be signed by either
all of the directors of the member cred-
it union or, if authorized by board reso-
lution, the chair and secretary of the
board.

(2) Release. Paid-in capital may not
be released due solely to the merger,

566



National Credit Union Administration

charter conversion or liquidation of a
member credit union. In the event of a
merger, the paid-in capital transfers to
the continuing credit union. In the
event of a charter conversion, the paid-
in capital transfers to the new institu-
tion. In the event of liquidation, the
paid-in capital may be released to fa-
cilitate the payout of shares with the
prior written approval of the OCCU Di-
rector.

(3) Callability. Paid-in capital ac-
counts are callable on a pro-rata basis
across an issuance class only at the op-
tion of the corporate credit union and
only if the corporate credit union
meets its minimum level of required
capital and NEV ratios after the funds
are called.

(4) Liquidation. In the event of lig-
uidation of the corporate credit union,
paid-in capital is payable only after
satisfaction of all liabilities of the liq-
uidation estate, including uninsured
share obligations to shareholders, the
NCUSIF, and membership capital hold-
ers.

(5) Merger. In the event of a merger of
a corporate credit union, paid-in cap-
ital shall transfer to the continuing
corporate credit union.

(6) Paid-in capital. Paid-in capital in-
cludes both member and nonmember
paid-in capital.

(i) Member paid-in capital means
paid-in capital that is held by the cor-
porate credit union’s members. A cor-
porate credit union may not condition
membership, services, or prices for
services on a credit union’s ownership
of paid-in capital.

(ii) Nonmember paid-in capital
means paid-in capital that is not held
by the corporate credit union’s mem-
bers.

(7 Grandfathering. A corporate credit
union’s authority to include paid-in
capital as a component of capital is
governed by the regulation in effect at
the time the paid-in capital was issued.
When a grandfathered paid-in capital
instrument has a remaining maturity
of less than 3 years, the amount that
may be considered paid-in capital is re-
duced by a constant monthly amortiza-
tion that ensures the paid-in capital is
fully amortized 1 year before the date
of maturity. The full balance of grand-
fathered paid-in capital being amor-
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tized, not just the remaining non-am-
ortized portion, is available to absorb
losses in excess of retained earnings
until the funds are released by the cor-
porate credit union at maturity.

(d) Capital ratio. A corporate credit
union will maintain a minimum cap-
ital ratio of 4 percent, except as other-
wise provided in this part. A corporate
credit union must calculate its capital
ratio at least monthly.

(e) Individual capital ratio require-
ment—(1) When significant cir-
cumstances or events warrant, the
OCCU Director may require a different
minimum capital ratio for an indi-
vidual corporate credit union based on
its circumstances. Factors that may
warrant a different minimum capital
ratio include, but are not limited to:

(i) An expectation that the corporate
credit union has or anticipates losses
resulting in capital inadequacy;

(ii) Significant exposure exists, un-
supported by adequate capital or risk
management processes, due to credit,
liquidity, market, fiduciary, oper-
ational, and similar types of risks;

(iii) A merger has been approved; or

(iv) An emergency exists because of a
natural disaster.

(2) When the OCCU Director deter-
mines that a different minimum cap-
ital ratio is necessary or appropriate
for a particular corporate credit union,
he or she will notify the corporate
credit union in writing of the proposed
capital ratio and the date by which the
capital ratio must be reached. The
OCCU Director also will provide an ex-
planation of why the proposed capital
ratio is considered necessary or appro-
priate.

(3)(1) The corporate credit union may
respond to any or all of the items in
the notice. The response must be in
writing and delivered to the OCCU Di-
rector within 30 calendar days after the
date on which the corporate credit
union received the notice. The OCCU
Director may shorten the time period
when, in its opinion, the condition of
the corporate credit union so requires,
provided that the corporate credit
union is informed promptly of the new
time period, or with the consent of the
corporate credit union. In its discre-
tion, the OCCU Director may extend
the time period for good cause.
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(ii) Failure to respond within 30 cal-
endar days or such other time period as
may be specified by the OCCU Director
shall constitute a waiver of any objec-
tions to any item in the notice. Failure
to address any item in a response shall
constitute a waiver of any objection to
that item.

(iii) After the close of the corporate
credit union’s response period, the
OCCU Director will decide, based on a
review of the corporate credit union’s
response and other information con-
cerning the corporate credit union,
whether a different minimum capital
ratio should be established for the cor-
porate credit union and, if so, the cap-
ital ratio and the date the requirement
must be reached. The corporate credit
union will be notified of the decision in
writing. The notice will include an ex-
planation of the decision, except for a
decision not to establish a different
minimum capital ratio for the cor-
porate credit union.

(f) Failure to maintain minimum capital
ratio requirement. When a corporate
credit union’s capital ratio falls below
the minimum required by paragraphs
(d) or (e) of this section, or appendix B
to this part, as applicable, operating
management of the corporate credit
union must notify its board of direc-
tors, supervisory committee, and the
OCCU Director within 10 calendar days.

(g) Capital restoration plan. (1) A cor-
porate credit union must submit a plan
to restore and maintain its capital
ratio at the minimum requirement
when either of the following conditions
exist:

(i) The capital ratio falls below the
minimum requirement and is not re-
stored to the minimum requirement by
the next month end; or

(ii) Regardless of whether the capital
ratio is restored by the next month
end, the capital ratio falls below the
minimum  requirement for three
months in any 12-month period.

(2) The capital restoration plan must,
at a minimum, include the following:

(i) Reasons why the capital ratio fell
below the minimum requirement;

(i1) Descriptions of steps to be taken
to restore the capital ratio to the min-
imum requirement within specific time
frames;
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(iii) Actions to be taken to maintain
the capital ratio at the minimum re-
quired level and increase it thereafter;

(iv) Balance sheet and income projec-
tions, including assumptions, for the
current calendar year and one addi-
tional calendar year; and

(v) Certification from the board of di-
rectors that it will follow the proposed
plan if approved by the OCCU Director.

(3) The capital restoration plan must
be submitted to the OCCU Director
within 30 calendar days of the occur-
rence. The OCCU Director will respond
to the corporate credit union regarding
the adequacy of the plan within 45 cal-
endar days of its receipt.

(h) Capital directive. (1) If a corporate
credit union fails to submit a capital
restoration plan; or the plan submitted
is not deemed adequate to either re-
store capital or restore capital within a
reasonable time; or the credit union
fails to implement its approved capital
restoration plan, NCUA may issue a
capital directive.

(2) A capital directive may order a
corporate credit union to:

(i) Achieve adequate capitalization
within a specified time frame by tak-
ing any action deemed necessary, in-
cluding but not limited to the fol-
lowing:

(A) Increase the amount of capital to
specific levels;

(B) Reduce dividends;

(C) Limit receipt of deposits to those
made to existing accounts;

(D) Cease or limit issuance of new ac-
counts or any or all classes of ac-
counts;

(E) Cease or limit lending or making
a particular type or category of loans;

(F) Cease or limit the purchase of
specified investments;

(G) Limit operational expenditures to
specified levels;

(H) Increase and maintain liquid as-
sets at specified levels; and

(I) Restrict or suspend expanded au-
thorities issued under appendix B of
this part.

(ii) Adhere to a previously submitted
plan to achieve adequate capitaliza-
tion.

(iii) Submit and adhere to a capital
plan acceptable to NCUA describing
the means and a time schedule by
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which the corporate credit union shall
achieve adequate capitalization.

(iv) Meet with NCUA.

(v) Take a combination of these ac-
tions.

(3) Prior to issuing a capital direc-
tive, NCUA will notify a corporate
credit union in writing of its intention
to issue a capital directive.

(i) The notice will state:

(A) The reasons for the issuance of
the directive; and

(B) The proposed content of the di-
rective.

(ii) A corporate credit union must re-
spond in writing within 30 calendar
days of receipt of the notice stating
that it either concurs or disagrees with
the notice. If it disagrees with the no-
tice, it must state the reasons why the
directive should not be issued and/or
propose alternative contents for the di-
rective. The response should include all
matters that the corporate credit
union wishes to be considered. For
good cause, including the following
conditions, the response time may be
shortened or lengthened:

(A) When the condition of the cor-
porate requires, and the corporate
credit union is notified of the short-
ened response period in the notice;

(B) With the consent of the corporate
credit union; or

(C) When the corporate credit union
already has advised NCUA that it can-
not or will not achieve adequate cap-
italization.

(iii) Failure to respond within 30 cal-
endar days, or another time period
specified in the notice, shall constitute
a waiver of any objections to the pro-
posed directive.

(4) After the closing date of the cor-
porate credit union’s response period,
or the receipt of the response, if ear-
lier, NCUA shall consider the response
and may seek additional information
or clarification. Based on the informa-
tion provided during the response pe-
riod, NCUA will determine whether or
not to issue a capital directive and, if
issued, the form it should take.

(6) Upon issuance, a capital directive
and a statement of the reasons for its
issuance will be delivered to the cor-
porate credit union. A directive is ef-
fective immediately upon receipt by
the corporate credit union, or upon

§704.3

such later date as may be specified
therein, and shall remain effective and
enforceable until it is stayed, modified,
or terminated by NCUA.

(6) A capital directive may be issued
in addition to, or in lieu of, any other
action authorized by law in response to
a corporate credit union’s failure to
achieve or maintain the applicable
minimum capital ratios.

(7) Upon a change in circumstances, a
corporate credit union may request re-
consideration of the terms of the direc-
tive. Requests that are not based on a
significant change in circumstances or
are repetitive or frivolous will not be
considered. Pending a decision on re-
consideration, the directive shall con-
tinue in full force and effect.

(1) Earnings retention requirement. A
corporate credit union must increase
retained earnings if the prior month-
end retained earnings ratio is less than
2 percent.

(1) Its retained earnings must in-
crease:

(i) During the current month, by an
amount equal to or greater than the
monthly earnings retention amount; or

(ii) During the current and prior two
months, by an amount equal to or
greater than the quarterly earnings re-
tention amount.

(2) Earnings retention amounts are
calculated as follows:

(i) The monthly earnings retention
amount is determined by multiplying
the earnings retention factor by the
prior month-end moving daily average
net assets; and

(ii) The quarterly earnings retention
amount is determined by multiplying
the earnings retention factor by mov-
ing daily average net assets for each of
the prior three month-ends.

(3) The earnings retention factor is
determined as follows:

(i) If the prior month-end retained
earnings ratio is less than 2 percent
and the core capital ratio is less than 3
percent, the earnings retention factor
is .15 percent per annum; or

(ii) If the prior month-end retained
earnings ratio is less than 2 percent
and the core capital ratio is equal to or
greater than 3 percent, the earnings re-
tention factor is .10 percent per annum.

(4) The OCCU Director may approve a
decrease to the earnings retention
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amount if it is determined a lesser
amount is necessary to avoid a signifi-
cant adverse impact upon a corporate
credit union.

(5) Operating management of the cor-
porate credit union must notify its
board of directors, supervisory com-
mittee, the OCCU Director and, if ap-
plicable, the state regulator within 10
calendar days of determining that the
retained earnings ratio has declined
below 2 percent. If the decline in the
retained earnings ratio is due, in full or
in part, to a decline in the dollar
amount of retained earnings and the
retained earnings ratio is not restored
to at least 2 percent by the next month
end, a retained earnings action plan is
required to be submitted within 30 cal-
endar days.

(6) The retained earnings action plan
must be submitted to the OCCU Direc-
tor and, if applicable, the state regu-
lator and, at a minimum, include the
following:

(i) Reasons why the dollar amount of
retained earnings has decreased;

(ii) Description of actions to be taken
to increase the dollar amount of re-
tained earnings within specific time
frames; and

(iii) Monthly balance sheet and in-
come projections, including assump-
tions, for the next 12-month period.

[62 FR 12938, Mar. 19, 1997, as amended at 67
FR 65652, 656659, Oct. 25, 2002]

EFFECTIVE DATE NOTE: At 75 FR 64829, Oct.
20, 2010, §704.3 was revised, effective Oct. 20,
2011. For the convenience of the user, the re-
vised text is set forth as follows:

§704.3 Corporate credit union capital.

(a) Capital requirements. (1) A corporate
credit union must maintain at all times:

(i) A leverage ratio of 4.0 percent or great-
er;

(ii) A Tier 1 risk-based capital ratio of 4.0
percent or greater; and

(iii) A total risk-based capital ratio of 8.0
percent or greater.

(2) To ensure it meets its capital require-
ments, a corporate credit union must de-
velop and ensure implementation of written
short- and long-term capital goals, objec-
tives, and strategies which provide for the
building of capital consistent with regu-
latory requirements, the maintenance of suf-
ficient capital to support the risk exposures
that may arise from current and projected
activities, and the periodic review and reas-
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sessment of the capital position of the cor-
porate credit union.

(3) Beginning with the first call report sub-
mitted on or after October 21, 2013, a cor-
porate credit union must calculate and re-
port to NCUA the ratio of its retained earn-
ings to its moving daily average net assets.
If this ratio is less than 0.45 percent, the cor-
porate credit union must, within 30 days,
submit a retained earnings accumulation
plan to the NCUA for NCUA’s approval. The
plan must contain a detailed explanation of
how the corporate credit union will accumu-
late earnings sufficient to meet all its future
minimum leverage ratio requirements, in-
cluding specific semiannual milestones for
accumulating retained earnings. In the case
of a state-chartered corporate credit union,
the NCUA will consult with the appropriate
state supervisory authority (SSA) before
making a determination to approve or dis-
approve the plan, and will provide the SSA a
copy of the completed plan. If the corporate
credit union fails to submit a plan accept-
able to NCUA, or fails to comply with any
element of a plan approved by NCUA, the
corporate will immediately be classified as
significantly undercapitalized or, if already
significantly undercapitalized, as critically
undercapitalized for purposes of prompt cor-
rective actions. The corporate credit union
will be subject to all the associated actions
under §704.4.

(b) Requirements for nonperpetual capital ac-
counts (NCAs)—(1) Form. NCA funds may be
in the form of a term certificate or a no-ma-
turity notice account.

(2) Disclosure. The terms and conditions of
a nonperpetual capital account must be dis-
closed to the recorded owner of the account
at the time the account is opened and at
least annually thereafter.

(i) The initial NCA disclosure must be
signed by either all of the directors of the
member credit union or, if authorized by
board resolution, the chair and secretary of
the board; and

(ii) The annual disclosure notice must be
signed by the chair of the corporate credit
union. The chair must sign a statement that
certifies that the notice has been sent to all
entities with NCAs. The certification must
be maintained in the corporate credit
union’s files and be available for examiner
review.

(3) Five-year remaining maturity. When a
no-maturity NCA has been placed on notice,
or a term account has a remaining maturity
of less than five years, the corporate will re-
duce the amount of the account that can be
considered as nonperpetual capital by a con-
stant monthly amortization that ensures the
capital is fully amortized one year before the
date of maturity or one year before the end
of the notice period. The full balance of an
NCA being amortized, not just the remaining
non-amortized portion, is available to absorb
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losses in excess of the sum of retained earn-
ings and perpetual contributed capital until
the funds are released by the corporate cred-
it union at the time of maturity or the con-
clusion of the notice period.

(4) Release. Nonperpetual capital may not
be released due solely to the merger, charter
conversion, or liquidation of the account
holder. In the event of a merger, the capital
account transfers to the continuing entity.
In the event of a charter conversion, the cap-
ital account transfers to the new institution.
In the event of liquidation, the corporate
may release a member capital account to fa-
cilitate the payout of shares, but only with
the prior written approval of the NCUA.

(5) Redemption. A corporate credit union
may redeem NCAs prior to maturity or prior
to the end of the notice period only with the
prior approval of the NCUA and, for state
chartered corporate credit unions, the ap-
proval of the appropriate state regulator.

(6) Sale. A member may transfer its inter-
est in a nonperpetual capital account to an-
other member or to a nonmember (other
than a natural person). At least 14 days be-
fore consummating such a transfer, the
member must notify the corporate credit
union of the pending transfer. The corporate
credit union must, within 10 days of such no-
tice, provide the member and the potential
transferee all financial information about
the corporate credit union that is available
to the public or that the corporate credit
union has provided to its members, including
any call report data submitted by the cor-
porate credit union to NCUA but not yet
posted on NCUA’s Web site.

(7)) Merger. In the event of a merger of a
corporate credit union, nonperpetual capital
will transfer to the continuing corporate
credit union. The minimum five-year notice
period for withdrawal of no-maturity capital
remains in effect.

(c) Requirements for perpetual contributed
capital (PCC)—(1) Disclosure. The terms and
conditions of any perpetual contributed cap-
ital instrument must be disclosed to the re-
corded owner of the instrument at the time
the instrument is created and must be signed
by either all of the directors of the member
credit union or, if authorized by board reso-
lution, the chair and secretary of the board.

(2) Release. Perpetual contributed capital
may not be released due solely to the merg-
er, charter conversion or liquidation of a
member credit union. In the event of a merg-
er, the perpetual contributed capital trans-
fers to the continuing credit union. In the
event of a charter conversion, the perpetual
contributed capital transfers to the new in-
stitution. In the event of liquidation, the
perpetual contributed capital may be re-
leased to facilitate the payout of shares with
NCUA’s prior written approval.

(3) Callability. A corporate credit union
may call perpetual contributed capital in-
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struments only with the prior approval of
the NCUA and, for state chartered corporate
credit unions, the applicable state regulator.
Perpetual contributed capital accounts are
callable on a pro-rata basis across an
issuance class.

(4) Perpetual contributed capital. A cor-
porate credit union may issue perpetual con-
tributed capital to both members and non-
members.

(5) The holder of a PCC instrument may
transfer its interests in the instrument to
another member or to a nonmember (other
than a natural person). At least 14 days be-
fore consummating such a transfer, the
member must notify the corporate credit
union of the pending transfer. The corporate
credit union must, within 10 days of such no-
tice, provide the member and the potential
transferee all financial information about
the corporate credit union that is available
to the public or that the corporate credit
union has provided to its members, including
any call report data submitted by the cor-
porate credit union to NCUA but not yet
posted on NCUA’s Web site.

(6) A corporate credit union is permitted to
condition membership, services, or prices for
services on a member’s ownership of PCC,
provided the corporate credit union gives ex-
isting members at least six months written
notice of:

(i) The requirement to purchase PCC, in-
cluding specific amounts; and

(ii) The effects of a failure to purchase the
requisite PCC on the pricing of services or on
the member’s access to membership or serv-
ices.

(d) Individual minimum capital requirements.

(1) General. The rules and procedures speci-
fied in this paragraph apply to the establish-
ment of an individual minimum capital re-
quirement for a corporate credit union that
varies from any of the risk-based capital re-
quirement(s) or leverage ratio requirements
that would otherwise apply to the corporate
credit union under this part.

(2) Appropriate considerations for establishing
individual minimum capital requirements. Min-
imum capital levels higher than the risk-
based capital requirements or the leverage
ratio requirement under this part may be ap-
propriate for individual corporate credit
unions. The NCUA may establish increased
individual minimum capital requirements,
including modification of the minimum cap-
ital requirements related to being either sig-
nificantly and critically undercapitalized for
purposes of §704.4 of this part, upon a deter-
mination that the corporate credit union’s
capital is or may become inadequate in view
of the credit union’s circumstances. For ex-
ample, higher capital levels may be appro-
priate when NCUA determines that:

(i) A corporate credit union is receiving
special supervisory attention;
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(ii) A corporate credit union has or is ex-
pected to have losses resulting in capital in-
adequacy;

(iii) A corporate credit union has a high de-
gree of exposure to interest rate risk, pre-
payment risk, credit risk, concentration
risk, certain risks arising from nontradi-
tional activities or similar risks, or a high
proportion of off-balance sheet risk includ-
ing standby letters of credit;

(iv) A corporate credit union has poor li-
quidity or cash flow;

(v) A corporate credit union is growing, ei-
ther internally or through acquisitions, at
such a rate that supervisory problems are
presented that are not dealt with adequately
by other NCUA regulations or other guid-
ance;

(vi) A corporate credit union may be ad-
versely affected by the activities or condi-
tion of its CUSOs or other persons or entities
with which it has significant business rela-
tionships, including concentrations of credit;

(vii) A corporate credit union with a port-
folio reflecting weak credit quality or a sig-
nificant likelihood of financial loss, or has
loans or securities in nonperforming status
or on which borrowers fail to comply with
repayment terms;

(viii) A corporate credit union has inad-
equate underwriting policies, standards, or
procedures for its loans and investments;

(ix) A corporate credit union has failed to
properly plan for, or execute, necessary re-
tained earnings growth, or

(ix) A corporate credit union has a record
of operational losses that exceeds the aver-
age of other, similarly situated corporate
credit unions; has management deficiencies,
including failure to adequately monitor and
control financial and operating risks, par-
ticularly the risks presented by concentra-
tions of credit and nontraditional activities;
or has a poor record of supervisory compli-
ance.

(3) Standards for determination of appropriate
individual minimum capital requirements. The
appropriate minimum capital levels for an
individual corporate credit union cannot be
determined solely through the application of
a rigid mathematical formula or wholly ob-
jective criteria. The decision is necessarily
based, in part, on subjective judgment
grounded in agency expertise. The factors to
be considered in NCUA’s determination will
vary in each case and may include, for exam-
ple:

(i) The conditions or circumstances leading
to the determination that a higher minimum
capital requirement is appropriate or nec-
essary for the corporate credit union;

(ii) The exigency of those circumstances or
potential problems;

(iii) The overall condition, management
strength, and future prospects of the cor-
porate credit union and, if applicable, its
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subsidiaries,
ners;

(iv) The corporate credit union’s liquidity,
capital and other indicators of financial sta-
bility, particularly as compared with those
of similarly situated corporate credit unions;
and

(v) The policies and practices of the cor-
porate credit union’s directors, officers, and
senior management as well as the internal
control and internal audit systems for imple-
mentation of such adopted policies and prac-
tices.

(4) Procedures—(i) In the case of a state
chartered corporate credit union, NCUA will
consult with the appropriate state regulator
when considering imposing a new minimum
capital requirement.

(ii) When the NCUA determines that a min-
imum capital requirement is necessary or
appropriate for a particular corporate credit
union, it will notify the corporate credit
union in writing of its proposed individual
minimum capital requirement; the schedule
for compliance with the new requirement;
and the specific causes for determining that
the higher individual minimum capital re-
quirement is necessary or appropriate for the
corporate credit union. The NCUA shall for-
ward the notifying letter to the appropriate
state supervisory authority (SSA) if a state-
chartered corporate credit union would be
subject to an individual minimum capital re-
quirement.

(iii) The corporate credit union’s response
must include any information that the credit
union wants the NCUA to consider in decid-
ing whether to establish or to amend an indi-
vidual minimum capital requirement for the
corporate credit union, what the individual
capital requirement should be, and, if appli-
cable, what compliance schedule is appro-
priate for achieving the required capital
level. The responses of the corporate credit
union and SSA must be in writing and must
be delivered to the NCUA within 30 days
after the date on which the notification was
received. The NCUA may extend the time pe-
riod for good cause, and the time period for
response by the insured corporate credit
union may be shortened for good cause:

(A) When, in the opinion of the NCUA, the
condition of the corporate credit union so re-
quires, and the NCUA informs the corporate
credit union of the shortened response period
in the notice;

(B) With the consent of the corporate cred-
it union; or

(C) When the corporate credit union al-
ready has advised the NCUA that it cannot
or will not achieve its applicable minimum
capital requirement.

(iv) Failure by the corporate credit union
to respond within 30 days, or such other time
period as may be specified by the NCUA, may
constitute a waiver of any objections to the

affiliates, and business part-
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proposed individual minimum capital re-
quirement or to the schedule for complying
with it, unless the NCUA has provided an ex-
tension of the response period for good cause.

(v) After expiration of the response period,
the NCUA will decide whether or not the pro-
posed individual minimum capital require-
ment should be established for the corporate
credit union, or whether that proposed re-
quirement should be adopted in modified
form, based on a review of the corporate
credit union’s response and other relevant
information. The NCUA’s decision will ad-
dress comments received within the response
period from the corporate credit union and
the appropriate state supervisory authority
(SSA) (if a state-chartered corporate credit
union is involved) and will state the level of
capital required, the schedule for compliance
with this requirement, and any specific re-
medial action the corporate credit union
could take to eliminate the need for contin-
ued applicability of the individual minimum
capital requirement. The NCUA will provide
the corporate credit union and the appro-
priate SSA (if a state-chartered corporate
credit union is involved) with a written deci-
sion on the individual minimum capital re-
quirement, addressing the substantive com-
ments made by the corporate credit union
and setting forth the decision and the basis
for that decision. Upon receipt of this deci-
sion by the corporate credit union, the indi-
vidual minimum capital requirement be-
comes effective and binding upon the cor-
porate credit union. This decision represents
final agency action.

(vi) In lieu of the procedures established
above, a corporate credit union may request
an informal hearing. The corporate credit
union must make the request for a hearing
in writing, and NCUA must receive the re-
quest no later than 10 days following the
date of the notice described in paragraph
(d)(4)(ii) of this section. Upon receipt of the
request for hearing, NCUA will conduct an
informal hearing and render a decision using
the procedures described in paragraphs (d),
(e), and (f) of §747.3003 of this chapter.

(b) Failure to comply. Failure to satisfy any
individual minimum capital requirement, or
to meet any required incremental additions
to capital under a schedule for compliance
with such an individual minimum capital re-
quirement, will constitute a basis to take ac-
tion as described in §704.4.

(6) Change in circumstances. If, after a deci-
sion is made under paragraph (b)(3)(iv) of
this section, there is a change in the cir-
cumstances affecting the corporate credit
union’s capital adequacy or its ability to
reach its required minimum capital level by
the specified date, the NCUA may amend the
individual minimum capital requirement or
the corporate credit union’s schedule for
such compliance. The NCUA may decline to
consider a corporate credit union’s request
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for such changes that are not based on a sig-
nificant change in circumstances or that are
repetitive or frivolous. Pending the NCUA’s
reexamination of the original decision, that
original decision and any compliance sched-
ule established in that decision will continue
in full force and effect.

(e) Reservation of authority.

(1) Transactions for purposes of evasion. The
NCUA may disregard any transaction en-
tered into primarily for the purpose of reduc-
ing the minimum required amount of regu-
latory capital or otherwise evading the re-
quirements of this section.

(2) Period-end versus average figures. The
NCUA reserves the right to require a cor-
porate credit union to compute its capital
ratios on the basis of period-end assets rath-
er than average assets when the NCUA deter-
mines this requirement is appropriate to
carry out the purposes of this part.

(3) Reservation of authority. (i) Notwith-
standing the definitions of core and supple-
mentary capital in paragraph (d) of this sec-
tion, the NCUA may find that a particular
asset or core or supplementary capital com-
ponent has characteristics or terms that di-
minish its contribution to a corporate credit
union’s ability to absorb losses, and the
NCUA may require the discounting or deduc-
tion of such asset or component from the
computation of core, supplementary, or total
capital.

(ii) Notwithstanding appendixC to this
Part, the NCUA will look to the substance of
a transaction and may find that the assigned
risk-weight for any asset, or credit equiva-
lent amount or credit conversion factor for
any off-balance sheet item does not appro-
priately reflect the risks imposed on the cor-
porate credit union. The NCUA may require
the corporate credit union to apply another
risk-weight, credit equivalent amount, or
credit conversion factor that NCUA deems
appropriate.

(iii) If appendixC to this part does not spe-
cifically assign a risk-weight, credit equiva-
lent amount, or credit conversion factor to a
particular asset or activity of the corporate
credit union, the NCUA may assign any risk-
weight, credit equivalent amount, or credit
conversion factor that it deems appropriate.
In making this determination, NCUA will
consider the risks associated with the asset
or off-balance sheet item as well as other rel-
evant factors.

(4) Where practicable, the NCUA will con-
sult with the appropriate state regulator be-
fore taking any action under this paragraph
(e) that involves a state chartered corporate
credit union.

(5) Before taking any action under this
paragraph (e), NCUA will provide the cor-
porate credit union with written notice of
the intended action and the reasons for such
action. The corporate credit union will have
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seven days to provide the NCUA with a writ-
ten response, and the NCUA will consider the
response before taking the action. Upon the
timely request of the corporate credit union,
and for good cause, NCUA may extend the
seven day response period.

(f) Former capital accounts. This paragraph
addresses membership capital accounts
(MCAs) that qualified as corporate capital
prior to October 20, 2011 but which no longer
satisfy the definitions of capital because the
accounts have not been converted by the
member to nonperpetual capital accounts
(NCAs) or to perpetual contributed capital
(PCOC).

(1) For MCAs structured as adjustable bal-
ance accounts, the corporate will imme-
diately place the account on notice of with-
drawal if the member has not already done
so. The corporate will continue to adjust the
balance of the MCA account in accordance
with the original terms of the account until
the entire notice period has run and then re-
turn the remaining balance, less any losses,
to the member. Until the expiration of the
notice period the entire adjusted balance
will be available to cover losses at the cor-
porate credit union that exceed retained
earnings and PCC (excluding, if a corporate
credit union exercises the capital
prioritization option under part I of
appendixA to this Part, any PCC with pri-
ority under that option).

(2) For term MCAs, the corporate credit
union will return the balance of the MCA ac-
count to the member at the expiration of the
term. Until the expiration of term, the en-
tire account balance will be available to
cover losses that exceed retained earnings
and PCC (excluding, if a corporate credit
union exercises the capital prioritization op-
tion under part I of appendixA to this part,
any PCC with priority under that option).

(3) A corporate credit union may count a
portion of unconverted MCAs as Tier 2 cap-
ital. Beginning on the date of issuance (for
term MCAs) or the date of notice of with-
drawal (for other MCASs), the corporate may
count the entire account balance as Tier 2
capital, but will then reduce the amount of
the account that can be considered as Tier 2
capital by a constant monthly amortization
that ensures the capital is fully amortized
one year before the date of maturity or one
year before the end of the notice period. For
adjustable balance account MCAs where the
adjustment is determined based on some im-
permanent measure, such as shares on de-
posit with the corporate, the corporate cred-
it union may not treat any part of the ac-
count as capital.

(4) A corporate credit union must, on or be-
fore December 20, 2011, provide any members
that hold unconverted MCAs a one-time
written disclosure about the status of their
MCA accounts as described in this paragraph
(f).
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§704.4 Board responsibilities.

(a) General. A corporate credit
union’s board of directors must ap-
prove comprehensive written strategic
plans and policies, review them annu-
ally, and provide them upon request to
the auditors, supervisory committee,
and NCUA.

(b) Policies. A corporate credit
union’s policies must be commensurate
with the scope and complexity of the
corporate credit union.

(c) Other requirements. The board of
directors of a corporate credit union
must ensure:

(1) Senior managers have an in-depth,
working knowledge of their direct
areas of responsibility and are capable
of identifying, hiring, and retaining
qualified staff;

(2) Qualified personnel are employed
or under contract for all line support
and audit areas, and designated back-
up personnel or resources with ade-
quate cross-training are in place;

(3) GAAP is followed, except where
law or regulation has provided for a de-
parture from GAAP;

(4) Accurate balance sheets, income
statements, and internal risk assess-
ments (e.g., risk management measures
of liquidity, market, and credit risk as-
sociated with current activities) are
produced timely in accordance with
§§704.6, 704.8, and 704.9;

(5) Systems are audited periodically
in accordance with industry-estab-
lished standards;

(6) Financial performance is evalu-
ated to ensure that the objectives of
the corporate credit union and the re-
sponsibilities of management are met;
and

(7) Planning addresses the retention
of external consultants, as appropriate,
to review the adequacy of technical,
human, and financial resources dedi-
cated to support major risk areas.

[62 FR 12938, Mar. 19, 1997, as amended at 67
FR 656564, Oct. 25, 2002]

EFFECTIVE DATE NOTES: 1. At 75 FR 64836,
Oct. 20, 2010, §704.4 was redesignated to
704.13, effective Jan. 18, 2011.

2. At 75 FR 64836, Oct. 20, 2010, §704.4 was
added, effective Oct. 20, 2011. For the conven-
ience of the user, the added text is set forth
as follows:
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