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SUBCHAPTER A—ADMINISTRATIVE PROVISIONS

PART 600—ORGANIZATION AND
FUNCTIONS

Subpart A—Farm Credit Administration

Sec.

600.1 The Farm Credit Act.

600.2 Farm Credit Administration.

600.3 Farm Credit Administration Board.

600.4 Organization of the Farm Credit Ad-
ministration.

Subpart B—Rules and Procedures for Serv-
ice Upon the Farm Credit Administra-
tion

600.10 Service of Process.

AUTHORITY: Secs. 5.7, 5.8, 5.9, 5.10, 5.11, 5.17,
8.11 of the Farm Credit Act (12 U.S.C. 2241,
2242, 2243, 2244, 2245, 2252, 2279aa-11).

SOURCE: 53 FR 16693, May 11, 1988, unless
otherwise noted.

Subpart A—Farm Credit
Administration

SOURCE: 70 FR 69645, Nov. 17, 2005, unless
otherwise noted.

§600.1 The Farm Credit Act.

The Farm Credit Act of 1971, Public
Law 92-181 recodified and replaced the
prior laws under which the Farm Cred-
it Administration (FCA) and the insti-
tutions of the Farm Credit System
(System or FCS) were organized and
operated. The prior laws, which were
repealed and superseded by the Act, are
identified in section 5.40(a) of the Act.
Subsequent amendments to the Act
and enactment dates are as follows:
Public Law 94-184, December 31, 1975;
Public Law 95-443, October 10, 1978;
Public Law 96-592, December 24, 1980;
Public Law 99-190, December 19, 1985;
Public Law 99-198, December 23, 1985;
Public Law 99-205, December 23, 1985;
Public Law 99-509, October 21, 1986;
Public Law 100-233, January 6, 1988;
Public Law 100-399, August 17, 1988;
Public Law 100-460, October 1, 1988;
Public Law 101-73, August 9, 1989; Pub-
lic Law 101-220, December 12, 1989; Pub-
lic Law 101-624, November 28, 1990; Pub-
lic Law 102-237, December 13, 1991; Pub-
lic Law 102-552, October 28, 1992; Public
Law 103-376, October 19, 1994; Public

Law 104-105, February 10, 1996; Public
Law 104-316, October 19, 1996; Public
Law 107-171, May 13, 2002. The law is
codified at 12 U.S.C. 2000, et seq.

§600.2 Farm Credit Administration.

(a) Background. The Farm Credit Ad-
ministration is an independent, non-ap-
propriated fund agency in the execu-
tive branch of the Federal Government.
The FCA Board and employees carry
out the FCA’s functions, powers, and
duties.

(b) Locations. FCA’s headquarters ad-
dress 1is 1501 Farm Credit Drive,
McLean, Virginia 22102-5090. The FCA
has the following field offices:

1501 Farm Credit Drive, McLean, VA 22102-
5090.

2051 Killebrew Drive, Suite 610, Bloomington,
Minnesota 55425-1899.

511 East Carpenter Freeway, Suite 650, Ir-
ving, TX 75062-3930.

3131 South Vaughn Way, Suite 250, Aurora,
CO 80014-3507.

2180 Harvard Street, Suite 300, Sacramento,
California 95815-3323.

§600.3 Farm Credit Administration
Board.

(a) FCA Board. The President ap-
points the three full-time Board mem-
bers with the advice and consent of the
Senate. The Board manages, admin-
isters, and establishes policies for FCA.
The Board promulgates the rules and
regulations implementing the Farm
Credit Act of 1971, as amended, and pro-
vides for the examination of Farm
Credit System institutions.

(b) Chairman of the FCA Board. The
Chairman of the Board is FCA’s Chief
Executive Officer. The Chairman di-
rects the implementation of the poli-
cies and regulations adopted by the
Board and, after consulting the Board,
the execution of the administrative
functions and duties of FCA. In car-
rying out the Board’s policies, the
Chairman acts as the spokesperson for
the Board and represents the Board and
FCA in their official relations within
the Federal Government.
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§600.4 Organization of the Farm Cred-
it Administration.

(a) Offices and functions. The primary
offices of the FCA are:

(1) Office of Congressional and Public
Affairs. The Office of Congressional and
Public Affairs performs Congressional
liaison duties and coordinates and dis-
seminates Agency communications.

(2) Office of Examination. The Office of
Examination evaluates the safety and
soundness of FCS institutions and
their compliance with law and regula-
tions and manages FCA’s enforcement
and supervision functions.

(3) Office of General Counsel. The Of-
fice of General Counsel provides legal
advice and services to the FCA Chair-
man, the FCA Board, and Agency staff.

(4) Office of Inspector General. The Of-
fice of Inspector General conducts
independent audits, inspections, and
investigations of Agency programs and
operations and reviews proposed legis-
lation and regulations.

(5) Office of Regulatory Policy. The Of-
fice of Regulatory Policy develops poli-
cies and regulations for the FCA
Board’s consideration; evaluates regu-
latory and statutory prior approvals;
manages the Agency’s chartering ac-
tivities; and analyzes policy and stra-
tegic risks to the System.

(6) Office of Management Services. The
Office of Management Services pro-
vides financial management services.
It administers the Agency’s informa-
tion resources management program;
human resources management pro-
gram; and contracts, procurement,
mail services, and payroll.

(T Office of Secondary Market Over-
sight. The Office of Secondary Market
Oversight regulates and examines the
Federal Agricultural Mortgage Cor-
poration for safety and soundness and
compliance with law and regulations.

(8) Secretary to the Board. The Sec-
retary to the Board serves as the par-
liamentarian for the Board and keeps
permanent and complete records and
minutes of the acts and proceedings of
the Board.

(b) Additional Information. You may
obtain more information on the FCA’s
organization by visiting our Web site
at http:/www.fca.gov. You may also
contact the Office of Congressional and
Public Affairs:
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(1) In writing at FCA, 1501 Farm
Credit Drive, McLean, Virginia 22102—
5090;

(2) By e-mail at info-line@fca.gov; or

(3) By telephone at (703) 883-4056.

Subpart B—Rules and Procedures
for Service Upon the Farm
Credit Administration

§600.10 Service of Process.

(a) Except as otherwise provided in
the Farm Credit Administration regu-
lations, the Federal Rules of Civil Pro-
cedure or by order of a court with ju-
risdiction over the Farm Credit Admin-
istration, any legal process upon the
Farm Credit Administration shall be
duly issued and served upon the Sec-
retary to the Farm Credit Administra-
tion Board, 1501 Farm Credit Drive,
McLean, Virginia 22102-5090.

(b) Service of process upon the Sec-
retary to the Farm Credit Administra-
tion Board may be effected by person-
ally delivering a copy of the documents
to the Secretary or by sending a copy
of the documents to the Secretary by
registered or certified mail.

(c) The Secretary shall promptly for-
ward a copy of all documents to the
General Counsel and to any Farm Cred-
it Administration personnel named in
the caption of the documents.

[64 FR 50736, Dec. 11, 1989, as amended at 59
FR 21642, Apr. 26, 1994]

PART 601—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

AUTHORITY: 5 U.S.C. 7301; 12 U.S.C. 2243,
2252.

§601.100 Cross-references to employee
ethical conduct standards and fi-
nancial disclosure regulations.

Board members, officers, and other
employees of the Farm Credit Adminis-
tration are subject to the Standards of
Ethical Conduct for Employees of the
Executive Branch at 5 CFR part 2635,
the Farm Credit Administration regu-
lation at 5 CFR part 4101, which supple-
ments the Executive Branch-wide
Standards, and the executive branch-
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wide financial disclosure regulations at
5 CFR part 2634.

[60 FR 30782, June 12, 1995]

PART 602—RELEASING
INFORMATION

Subpart A—Information and Records
Generally

Sec.
602.1 Purpose and scope.
602.2 Disclosing reports of examination.

Subpart B—Auvailability of Records of the
Farm Credit Administration

602.3
602.4
602.5
602.6
602.7
602.8
602.9

Definitions.

How to make a request.

FCA response to requests for records.
FOIA exemptions.

Confidential business information.
Appeals.

Current FOIA index.

Subpart C—FOIA Fees

602.10
602.11
602.12
602.13
602.14
602.15
602.16

Definitions.

Fees by type of requester.
Fees.

Fee waiver.

Advance payments—notice.
Interest on unpaid fees.
Combining requests.

Subpart D—Testimony and Production of
Documents in Legal Proceedings in
Which FCA is Not a Named Party

602.17 Policy.

602.18 Definitions.

602.19 Request for testimony or production
of documents.

602.20 Testimony of FCA employees.

602.21 Production of FCA documents.

602.22 Fees.

602.23 Responses to demands served on FCA
employees.

602.24 Responses to demands served on non-
FCA employees or entities.

Subpart E—Release of Records in Public
Rulemaking Files

602.25 General.

AUTHORITY: Secs. 5.9, 5.17; 12 U.S.C. 2243,
2252; 5 U.S.C. 301, 552; 52 FR 10012; E.O. 12600,
52 FR 23781, 3 CFR 1987, p. 235.

SOURCE: 64 FR 41770, Aug. 2, 1999, unless
otherwise noted.

§602.2

Subpart A—Information and
Records Generally

§602.1 Purpose and scope.

This part contains FCA’s rules for
disclosing our records or information;
processing requests for records under
the Freedom of Information Act (b
U.S.C. 552, as amended)(FOIA); FOIA
fees; disclosing otherwise exempt infor-
mation in litigation when FCA is not a
party; and getting documents in public
rulemaking files. Part 603 of this chap-
ter tells you how to get records about
yourself under the Privacy Act of 1974,
5 U.S.C. b52a.

§602.2 Disclosing reports of examina-
tion.

(a) Disclosure by FCA. Reports of ex-
amination are FCA property. We pre-
pare them for our confidential use and
the use of the institution examined. We
do not give reports of examination to
the public. Except as provided in this
section, only the Chairman or the
Chairman’s designee may consent to
disclosing reports of examination of
Farm Credit System institutions and
other institutions subject to our exam-
ination. You may send a written re-
quest to our General Counsel that ex-
plains why we should give permission.

(b) Disclosure by Farm Credit System
institutions. An institution that we
have examined may disclose its report
of examination to its officers, direc-
tors, and agents, such as its attorney
or accountant, if they agree to keep
the report confidential. In addition,
banks may disclose their reports of ex-
amination to their affiliated associa-
tions, associations may disclose their
reports to their supervisory bank, and
service corporations may disclose their
reports of examination to the institu-
tions that own them. An institution
may not disclose these institutions’ re-
ports of examination to any other per-
son without our written permission.

(c) Disclosure to governmental entities.
Without waiving any privilege, we will
disclose reports of examination to
other Federal government entities:

(1) In response to a Federal court
order;

(2) In response to a request of either
House or a Committee or Sub-
committee of Congress; or
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(3) When requested for confidential
use in an official investigation by au-
thorized representatives of other Fed-
eral agencies.

Subpart B—Availability of Records
of the Farm Credit Administration

§602.3 Definitions.

Appeal means a request under the
FOIA asking for the reversal of a deci-
sion.

Business information means trade se-
crets or other commercial or financial
information that is privileged or con-
fidential.

Business submitter means any person
or entity that gives business informa-
tion to the Government.

FOIA request means a written request
for FCA records, made by any person or
entity that either directly or indirectly
invokes the FOIA or this part.

Record means all documentary mate-
rials, such as books, papers, maps, pho-
tographs, and machine-readable mate-
rials, regardless of physical form or
characteristics (for example, electronic
format) in our possession and control
when we receive your FOIA request.

§602.4 How to make a request.

(a) How to make and address a request.
Your request for records must be in
writing and addressed to the FOIA Offi-
cer, Farm Credit Administration. You
may send it:

(1) By mail to 1501 Farm Credit
Drive, McLean, Virginia 22102-5090;

(2) By facsimile to (703) 790-0052; or

(3) By E-mail to foiaofficer@fca.gov.

(b) Description of requested records.
You must describe the requested
records in enough detail to let us find
them with a reasonable effort. If the
description is inadequate, we will ask
you to provide more information and
the 20-day response period under
§602.5(a) will not begin until we receive
your reply.

(c) Faster response. You may ask for a
faster response to your FOIA request
by giving us a statement, certified to
be true, that you have a “compelling
need.” The FOIA Officer will tell you
within 10 calendar days after receiving
the request whether we will respond to
it faster. If so, we will respond to your
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request as soon as we can. A compelling
need means:

(1) Someone’s life or physical safety
may be in danger if we do not respond
to the request faster; or

(2) You urgently need to tell the pub-
lic about Federal government activity
as a representative of the news media.

(d) Request for personal information. If
you or your representative requests
your personal information, we may re-
quire you to give us a notarized re-
quest, identify yourself under penalty
of perjury, or provide other proof of
your identity.

(e) Fees. When making a request, you
must tell us the most you are willing
to pay. Our charges are in the fee ta-
bles in §§602.11 and 602.12. You may also
want to tell us the purpose of your re-
quest so we can classify your request
for fee purposes.

(f) Other requests. To ensure the pub-
lic has timely information about our
activities, the Office of Congressional
and Public Affairs will make available
copies of public documents, such as the
FCA annual report and media
advisories.

§602.5 FCA response to requests for
records.

(a) Response time. Within 20 business
days of receiving your request, the
FOIA Officer will tell you whether we
have granted or denied it. If you send
your request to the wrong address, the
20-day response time will not begin
until the FOIA Officer receives your re-
quest.

(b) Extension of response time. In “un-
usual circumstances,” the FOIA Officer
may extend the 20-day response time
for up to 10 more business days by tell-
ing you in writing why we need more
time and the date we will mail you our
response. As used in this subpart, “un-
usual circumstances” means our need
to:

(1) Search for and get the requested
records from field offices or other loca-
tions;

(2) Search for, get, and review many
records identified in a single request;

(3) Consult with another Federal
agency having a substantial interest in
the request; or
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(4) Consult with two or more FCA of-
fices having a substantial interest in
the request.

(c) Referrals. If you ask for records we
have that another Federal agency
originated, we will refer the request to
the originating agency and tell you
about the referral. If you should have
sent your request to another Federal
agency, we will refer the request to
that agency and so advise you.

§602.6 FOIA exemptions.

The FOIA allows agencies to with-
hold documents in certain categories.
For instance, we do not have to give
you documents that relate to our ex-
amination of institutions or that would
violate the personal privacy of an indi-
vidual. If we do not give you a docu-
ment because the FOIA does not re-
quire us to, we will tell you which
FOIA exemption applies to our deci-
sion.

§602.7 Confidential business informa-
tion.

(a) FCA disclosure. FCA may disclose
business information from a business
submitter only under this section. This
section will not apply if:

(1) We decide the business submitter
has no valid basis to object to disclo-
sure;

(2) The information has been pub-
lished lawfully or made available to
the public; or

(3) Law (other than the FOIA) re-
quires disclosure of the information.

(b) Notice by FCA. When we receive a
request for confidential business infor-
mation, the FOIA Officer will promptly
tell the requester and the business sub-
mitter in writing that the responsive
records may be free from disclosure
under the FOIA. We will give the busi-
ness submitter a reasonable time to ob-
ject to the proposed disclosure of the
responsive records and tell the re-
quester whenever:

(1) The business submitter has in
good faith labeled the information a
trade secret or commercial or financial
information that is privileged or con-
fidential. We will provide such notice
for 10 years after receiving the infor-
mation unless the business submitter
justifies the need for a longer period; or
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(2) We believe that disclosing the in-
formation may result in commercial or
financial injury to the business sub-
mitter.

(c) Objection to release. A business
submitter who objects to our releasing
the requested information should tell
us in writing why the information is a
trade secret or commercial or financial
information that is privileged or con-
fidential.

(d) FCA response. (1) We will consider
carefully a business submitter’s objec-
tions. If we decide to disclose business
information over the submitter’s objec-
tion, the FOIA Officer will explain to
the submitter in writing why we dis-
agreed with the submitter’s objection
and describe the business information
to be disclosed.

(2) We will tell the requester and the
submitter the proposed disclosure date
at the same time.

(3) If a submitter sues to prevent re-
lease, we will promptly tell the re-
quester and will not disclose the busi-
ness information until after the court’s
decision.

(4) If a requester sues to compel dis-
closure, we will promptly tell the busi-
ness submitter.

§602.8 Appeals.

(a) How to appeal. You may appeal a
total or partial denial of your FOIA re-
quest within 30 calendar days of the
date of the denial letter. Your appeal
must be in writing and addressed to the
Director, Office of Management Serv-
ices (OMS), Farm Credit Administra-
tion. You may send it:

(1) By mail to 1501 Farm Credit
Drive, McLean, Virginia 22102-5090;

(2) By facsimile to (703) 893-2608; or

(3) By E-mail to foiaappeal@fca.gov.

(b) FCA action on appeal. Within 20
business days of receiving your appeal,
the OMS Director will tell you, in writ-
ing, whether we have granted or denied
it. If you send your appeal to the wrong
address, the 20-day response time will
not begin until the OMS Director re-
ceives your appeal.

(¢c) Unusual circumstances. In unusual
circumstances, the OMS Director may
extend the 20-day response time by
telling you in writing why we need
more time and the date we will mail
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you our response. All extensions, in-
cluding any extension of the response
time for the first request, may not
total more than 10 business days.

[64 FR 41770, Aug. 2, 1999, as amended at 70
FR 69645, Nov. 17, 2005]

§602.9 Current FOIA index.

FCA will make a current index avail-
able for public inspection and copying,
as required by the FOIA. We will give
you an index for the cost of copying it.
Because we rarely receive requests for
an index, we have not published one in
the FEDERAL REGISTER.

Subpart C—FOIA Fees

§602.10 Definitions.

Commercial use request means an in-
formation request by an individual or
entity seeking information for a use or
purpose that furthers the commercial,
trade, or profit interests of that indi-
vidual or entity.

Direct costs means the costs FCA in-
curs in searching for and reproducing
documents to respond to a FOIA re-
quest. For a commercial use request, it
also means the costs we incur in re-
viewing documents to respond to the
request. Direct costs include the pro
rated cost of the salary of the em-
ployee performing the work (based on
the basic rate of pay plus 16 percent to
cover benefits) and the cost of oper-
ating reproduction equipment. They do
not include overhead expenses.

Educational institution means a pre-
school, a public or private elementary
or secondary school, an institution of
undergraduate or graduate higher edu-
cation, an institution of professional
education, or an institution of voca-
tional education that runs a program
of scholarly research.

Noncommercial  scientific institution
means a nonprofit institution that con-
ducts scientific research that is not in-
tended to promote any particular prod-
uct or industry.

Pages mean 8-1/2 x 11 inch or 11 x 14
inch paper copies.

Representative of the mnews media
means any person actively gathering
news for an entity that publishes or
broadcasts news to the public. News
means information about current
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events or of current interest to the
public.

Reproduce (or
copying a record.

Review means looking at documents
found in response to a FOIA request to
decide whether any portion should be
withheld. It does not include the time
spent resolving legal or policy issues.

Search means all time spent looking
for material responsive to a FOIA re-
quest, including page-by-page or line-
by-line identification of material with-
in documents.

reproduction) means

§602.11 Fees by type of requester.

Depending on your identity and the
purpose of your request, the FCA may
charge you the direct costs of search-
ing for responsive records, reviewing
the records, and reproducing them. If
necessary, we will seek clarification
before classifying the request.

(a) Educational institutions and non-
commercial scientific institutions. We
charge fees for reproduction costs only.
The first 100 pages are free. You must
show that the request is sanctioned by
an educational or noncommercial sci-
entific institution and that you seek
the records for scholarly or scientific
research, not for a commercial use.

(b) Representatives of the news media.
We charge fees for reproduction costs
only. The first 100 pages are free. You
must be a representative of the news
media, and the request must not be
made for a commercial use. A request
for records supporting news distribu-
tion is not a request for a commercial
use.

(c) Commercial use. We charge the di-
rect cost for search, review, and repro-
duction. Commercial use requesters are
not entitled to free search time or free
reproduction. We will charge you even
if we do not disclose any records.

(d) All others. The first 2 hours of
search time and the first 100 pages of
reproduction are free. After that, we
will charge you for search and repro-
duction costs. We will charge you for a
search even if we do not disclose any
records.

(e) Fee table. The fee information in
paragraphs (a) through (d) of this sec-
tion is presented in the table to this
paragraph. You may apply for a waiver
if your request is not mostly in your
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commercial interest and the disclosure
is in the public interest. See §602.13.

§602.14

FEE TABLE
Charges for
Type of requester Reproduction
Search time Review time
eEducational ........ccccoovieieeiiiinnne No Charge ......cccceveveeneiericiens No charge .....cccceoeeens First 100 pages free, $ 0.15 a

e*Noncommercial scientific users
*News media

Commercial Users ! ...
All others !

Al direct costs

costs after that.

First 2 hours free, all direct

page after that.

All direct costs ....
No charge

$0.15 a page.
First 100 pages free, $0.15 a
page after that.

1You are responsible for fees even if we do not disclose any records.

[64 FR 41770, Aug. 2, 1999; 64 FR 45589, Aug. 20, 1999]

§602.12

(a) FCA may charge:

(1) For manual searches for records
and for review, the pro rated cost of
the salary of the employee doing the
work.

(2) For computer searches for
records, the direct costs of computer
search time and supply or material
costs.

(3) For each page made by photocopy
or similar method, fifteen cents a page,
and for other forms of copying, the di-
rect costs.

(4) The direct costs of elective serv-
ices, such as certifying records as true
copies or sending records by special
methods.

(b) We will not charge fees when total
assessed fees are less than $15.00.

(c) You must pay by personal check,
bank draft drawn on a United States
bank, or postal money order made pay-
able to the Treasury of the United
States.

(d) We treat a request about yourself
under Privacy Act fee rules.

(e) The information in paragraphs (a)
and (b) of this section is presented in
the table to this paragraph. Direct
costs means the costs FCA incurs in
searching for, reviewing, and reproduc-
ing documents to respond to a request.
Direct costs include pro rated salary
and reproduction costs. We will not
charge fees when they total less than
$15.00.

Fees.
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FEE AMOUNTS TABLE

Type of fee Amount of fee
Manual Search and Review .................... Pro rated Salary
Costs.
Computer Search ..........cccceeeeeenecenenns Direct Costs.
Photocopy ..o $0.15 a page.
Other Reproduction Costs Direct Costs.
Elective Services ..o, Direct Costs.

§602.13 Fee waiver.

We may waive or reduce fees if dis-
closure is not mostly in your commer-
cial interest but, instead, is in the pub-
lic interest because it will advance
public understanding of the Federal
government’s operations or activities.

§602.14 Advance payments—notice.

(a) If fees will be more than $25.00 and
you have not told us in advance that
you will pay estimated fees, we will
tell you the estimated amount and ask
that you agree to pay it. Except as
noted in this section, we will begin
processing the FOIA request when we
receive your agreement to pay.

(b) If estimated fees exceed $250.00
and you have a history of promptly
paying fees charged for information re-
quests, we may respond to your request
based on your agreement to pay.

(c) If estimated fees exceed $250.00
and you have no history of paying fees,
we may require you to pay in advance.

(d) If you have previously failed to
pay fees for information requests or
paid them late, you must pay any fees
still owed, plus interest calculated
under §602.15, and the estimated fees
before we will respond to a new or a
pending request.
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(e) If we require advance payment or
an advance agreement to pay, we will
not consider your request to be re-
ceived and will not respond to it until
you meet the requirement.

§602.15 Interest on unpaid fees.

If you fail to pay fees on time, FCA
may charge you interest starting on
the 31st calendar day following the
date we bill you. We will charge you in-
terest at the rate allowed by law (31
U.S.C. 3717) on the billing date.

§602.16 Combining requests.

You may not avoid paying fees by fil-
ing multiple requests at the same time.
When FCA reasonably believes that
you, alone or with others, are breaking
down a request into a series of requests
to avoid fees, we will combine the re-
quests and charge accordingly. We will
assume that multiple requests within a
30-day period have been made to avoid
fees.

Subpart D—Testimony and Pro-
duction of Documents in
Legal Proceedings in Which
FCA is Not a Named Party

§602.17

(a) The rules in this subpart preserve
the confidentiality of FCA’s documents
and information, conserve employees’
time for official duties, uphold fairness
in litigation, and help the Chairman
decide when to allow testimony and to
produce documents. This subpart does
not affect access to documents under
the FOIA or the Privacy Act. See sub-
part B of this part and part 603 of this
chapter.

(b) Generally, we will not produce
documents voluntarily and employees
will not appear as witnesses volun-
tarily in any legal proceeding. How-
ever, in limited circumstances, the
Chairman may allow the production of
documents or testimony when the
Chairman decides it would be in the
best interest of FCA or the public. All
privileged documents produced under
this subpart remain our property. Any
employee having information or privi-
leged documents may disclose them
only as allowed by the Chairman.

Policy.
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§602.18

Court means any entity conducting a
legal proceeding.

Demand means any order, subpoena,
or other legal process for testimony or
documents.

Direct costs means FCA’s costs to
search for, review, and reproduce docu-
ments to respond to a request. Direct
costs include the pro rated cost of the
salary of the employee performing the
work (based on the basic rate of pay
plus 16 percent to cover benefits) and
the cost of operating reproduction
equipment.

Document means any record or other
documentary materials, such as books,
papers, maps, photographs, and ma-
chine-readable materials, regardless of
physical form or characteristics (for
example, electronic format) in our pos-
session and control when we receive
the request.

Employee means any present or
former FCA employee, any present or
former FCA Board member, any former
Federal Farm Credit Board member,
any present or former FCA-appointed
receiver or conservator, and any
present or former agent or contractor.

FCA Counsel means the General
Counsel, a Department of Justice at-
torney, or counsel authorized by FCA
to act for the FCA or an employee.

General Counsel means the FCA’s
General Counsel or designee.

Legal proceeding means any adminis-
trative, civil, or criminal proceeding,
including a discovery proceeding, be-
fore a court when FCA is not a named
party and has not instituted the legal
proceeding.

Definitions.

§602.19 Request for testimony or pro-
duction of documents.

(a) How to make and address a request.
Your request for an employee’s testi-
mony about official matters or the pro-
duction of documents must be in writ-
ing and addressed to the General Coun-
sel, 1501 Farm Credit Drive, McLean,
Virginia 22102-5090.

(b) Your request must contain the
following:

(1) Title of the case;

(2) Forum;

(3) Your interest in the case;

(4) Summary of the litigation issues;

(5) Reasons for the request;
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(6) Why the confidential information
is important; and

(7) An explanation of why the testi-
mony or document you want is not rea-
sonably available from another source.
If you want testimony, you must also
state how you intend to use the testi-
mony, provide a subject matter sum-
mary of the requested testimony, and
explain why a document could not be
used instead.

(c) The General Counsel may ask you
to limit your request to make it less
burdensome or to give us information
to help us decide if providing docu-
ments or testimony is in the public in-
terest.

§602.20 Testimony of FCA employees.

(a) An employee may testify only as
the Chairman approves in writing. Gen-
erally, an employee may testify only
by deposition or written interrogatory.
An employee may give only factual tes-
timony and may not give opinion testi-
mony.

(b) If, in response to your request,
the Chairman decides that an employee
may testify, you must serve the em-
ployee with a subpoena under applica-
ble Federal or State rules of procedure
and at the same time send a copy of
the subpoena by registered mail to the
General Counsel.

(c) Normally, depositions will be
taken at the employee’s office, at a
time convenient to the employee and
the FCA. FCA counsel may represent
FCA’s interests at the deposition.

(d) If you request the deposition, you
must give the General Counsel a copy
of the deposition transcript at no
charge.

§602.21 Production of FCA documents.

(a) An FCA employee may produce
documents only as the Chairman al-
lows.

(b) Before we will release any docu-
ments, the requesting party must get
an acceptable protective order from
the court before which the action is
pending that will preserve the con-
fidentiality of the documents to be re-
leased.

(c) On request, we may provide cer-
tified or authenticated copies of docu-
ments.
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§602.22 Fees.

(a) For documents released under
this subpart, FCA will charge:

(1) The direct costs of searching for
responsive records, including the use of
a computer, reviewing the records, and
reproducing them. We also will charge
for the direct costs of any other serv-
ices and materials that we provide at
your request.

(2) Fifteen cents a copy for each page
made by photocopy or similar process.

(3) The direct costs for each certifi-
cation or authentication of documents.

(b) You must pay by personal check,
bank draft drawn on a United States
bank, or postal money order made pay-
able to FCA. We will waive fees of
$15.00 or less. We will send the docu-
ments after we receive your payment.

§602.23 Responses to demands served
on FCA employees.

(a) An employee served with a de-
mand or a subpoena in a legal pro-
ceeding must immediately tell the
General Counsel of such service, the
testimony or documents described in
the demand, and all relevant facts.

(b) When the Chairman does not
allow testimony or production of docu-
ments, FCA Counsel will provide the
regulations in this subpart to the party
or court issuing the demand and ex-
plain that the employee may not tes-
tify or produce documents without the
Chairman’s prior approval.

(c) If the court rules the employee
must comply with the demand regard-
less of the Chairman’s instructions not
to do so, the employee must respect-
fully refuse to comply.

(d) FCA’s decision under this subpart
to comply or not to comply with any
demand is not a waiver, an assertion of
privilege, or an objection based on rel-
evance, technical deficiency, or any
other ground. We may oppose any de-
mand on any legal ground.

§602.24 Responses to demands served
on non-FCA employees or entities.

If you are not an employee and are
served with a demand or a subpoena in
a legal proceeding directing you to
produce or testify about an FCA report
of examination, other document cre-
ated or adopted by FCA, or any related
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document, you must object and imme-
diately tell the General Counsel of such
service, the testimony or documents
described in the demand, and all rel-
evant facts. You also must object to
the production of any documents on
the basis that they are FCA’s property
and cannot be released without FCA’s
consent. You should tell the requester
the production of documents or testi-
mony must follow the procedures in
this part.

Subpart E—Release of Records in
Public Rulemaking Files

§602.25 General.

FCA has a public rulemaking file for
each regulation. You may get copies of
documents in the public rulemaking
file by sending a written request to the
Director, Regulation and Policy Divi-
sion, Office of Policy and Analysis,
Farm Credit Administration, 1501 Farm
Credit Drive, McLean, Virginia 22102-
5090. We will charge fifteen cents a
copy for each page. We will waive fees
of $15.00 or less.

PART 603—PRIVACY ACT
REGULATIONS

Sec.

603.300 Purpose and scope.

603.305 Definitions.

603.310 Procedures for requests pertaining
to individual records in a record system.

603.315 Times, places, and requirements for
identification of individuals making re-
quests.

603.320 Disclosure of requested information
to individuals.

603.3256 Special
records.

603.330 Request for amendment to record.

603.335 Agency review of request for amend-
ment of record.

603.340 Appeal of an initial adverse deter-
mination of a request to amend a record.

603.345 Fees for providing copies of records.

603.350 Criminal penalties.

603.355 Exemptions.

procedures for medical

AUTHORITY: Secs. 5.9, 5.17 of the Farm Cred-
it Act (12 U.S.C. 2243, 2252); 5 U.S.C. app. 3, 5
U.S.C. 552a (j)(2) and (k)(2).

SOURCE: 40 FR 40454, Sept. 2, 1975, unless
otherwise noted.
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§603.300 Purpose and scope.

(a) This part is published by the
Farm Credit Administration pursuant
to the Privacy Act of 1974 (Pub. L. 93-
579, 5 U.S.C. 552a) which requires each
Federal agency to promulgate rules to
establish procedures for notification
and disclosure to an individual of agen-
cy records pertaining to that person,
and for review of such records.

(b) The records covered by this part
include:

(1) Personnel and employment
records maintained by the Farm Credit
Administration which are not covered
by §§293.101 through 293.108 of the regu-
lations of the Office of Personnel Man-
agement (5 CFR 293.101 through
293.108), and

(2) Other records contained in record
systems maintained by the Farm Cred-
it Administration.

[40 FR 40454, Sept. 2, 1975, as amended at 51
FR 41941, Nov. 20, 1986]

§603.305 Definitions.

For the purposes of this part:

(a) Agency means the Farm Credit
Administration.

(b) Individual means a citizen of the
United States or an alien lawfully ad-
mitted for permanent residence;

(c) Maintain includes maintain, col-
lect, use, or disseminate;

(d) Record means any item, collec-
tion, or grouping of information about
an individual that is maintained by an
agency including, but not limited to,
that person’s education, financial
transactions, medical history, and
criminal or employment history, and
that contains that person’s name, or
the identifying number, symbol, or
other identifying particular assigned to
the individual, such as a finger or voice
print or photograph;

(e) Routine use means, with respect to
the disclosure of a record, the use of
such record for a purpose that is com-
patible with the purpose for which it
was collected;

(f) Statistical record means a record in
a system of records maintained for sta-
tistical research or reporting purposes
only and not used in whole or in part in
making any determination about an
identifiable individual, except as pro-
vided by 13 U.S.C. 8;
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(g) System of records means a group of
any records under the control of any
agency from which information is re-
trieved by the name of an individual or
by some identifying number, symbol,
or other identifying particular assigned
to the individual.

[61 FR 41941, Nov. 20, 1986]

§603.310 Procedures for requests per-
taining to individual records in a
record system.

(a) Any present or former employee
of the Farm Credit Administration
seeking access to that person’s official
civil service records maintained by the
Farm Credit Administration shall sub-
mit a request in such manner as is pre-
scribed by the Office of Personnel Man-
agement.

(b) Individuals shall submit their re-
quests in writing to the Privacy Act
Officer, Office of General Counsel,
Farm Credit Administration, McLean,
Virginia 22102-5090, when seeking to ob-
tain from the Farm Credit Administra-
tion:

(1) Notification of whether the agen-
cy maintains a record pertaining to
that person in a system of records;

(2) Notification of whether the agen-
cy has disclosed a record for which an
accounting of disclosure is required to
be maintained and made available to
that person;

(3) A copy of a record pertaining to
that person or the accounting of its
disclosure;

(4) The review of a record pertaining
to that person or the accounting of its
disclosure. The request shall state the
full name and address of the individual,
and identify the system or systems of
records believed to contain the infor-
mation or record sought.

[61 FR 41941, Nov. 20, 1986, as amended at 61
FR 67185, Dec. 20, 1996]

§603.315 Times, places, and require-
ments for identification of individ-
uals making requests.

The individual making written re-
quests for information or records ordi-
narily will not be required to verify
that person’s identity. The signature
upon such requests shall be deemed to
be a certification by the requester that
he or she is the individual to whom the
record pertains, or the parent of a

15

§603.320

minor, or the duly appointed legal
guardian of the individual to whom the
record pertains. The Privacy Act Offi-
cer, however, may require such addi-
tional verification of identity in any
instance in which the Privacy Act Offi-
cer deems it advisable.

[61 FR 41941, Nov. 20, 1986]

§603.320 Disclosure of requested infor-
mation to individuals.

(a) The Privacy Act Officer shall,
within a reasonable period of time
after the date of receipt of a request for
information of records:

(1) Determine whether or not such re-
quest shall be granted,

(2) Notify the requester of the deter-
mination and, if the request is denied,
of the reasons therefor, and

(3) Notify the requester that fees for
reproducing copies of records may be
charged as provided in §603.345 of this
part.

(b) If access to a record is denied be-
cause the information therein has been
compiled by the Farm Credit Adminis-
tration in reasonable anticipation of a
civil or criminal action proceeding, the
Privacy Act Officer shall notify the re-
quester of that person’s right to judi-
cial appeal under 5 U.S.C. 552a(g).

(c)(1) If access to a record is granted,
the requester shall notify the Officer
whether the requested record is to be
copied and mailed to the requester or
whether the record is to be made avail-
able for personal inspection.

(2) A requester who is an individual
may be accompanied by an individual
selected by the requester when the
record is disclosed, in which case the
requester may be required to furnish a
written statement authorizing the dis-
cussion of the record in the presence of
the accompanying person.

(d) If the record is to be made avail-
able for personal inspection, the re-
quester shall arrange with the Privacy
Act Officer a mutually agreeable time
in the offices of the Farm Credit Ad-
ministration for inspection of the
record.

[40 FR 40454, Sept. 2, 1975, as amended at 51
FR 41941, Nov. 20, 1986]
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§603.325 Special procedures for med-
ical records.

Medical records in the custody of the
Farm Credit Administration which are
not subject to Office of Personnel Man-
agement regulations shall be disclosed
either to the individual to whom they
pertain or that person’s authorized or
legal representative or to a licensed
physician named by the individual.

[61 FR 41942, Nov. 20, 1986]

§603.330 Request for amendment to
record.

(a) If, after disclosure of the re-
quested information, an individual be-
lieves that the record is not accurate,
relevant, timely, or complete, that per-
son may request in writing that the
record be amended. Such a request
shall be submitted to the Privacy Act
Officer and shall contain identification
of the system of records and the record
or information therein, a brief descrip-
tion of the material requested to be
changed, the requested change or
changes, and the reason for such
change or changes.

(b) The Privacy Act Officer shall ac-
knowledge receipt of the request with-
in 10 days (excluding Saturdays, Sun-
days, and legal holidays) and, if a de-
termination has not been made, advise
the individual when that person may
expect to be advised of action taken on
the request. The acknowledgment may
contain a request for additional infor-
mation needed to make a determina-
tion.

[61 FR 41942, Nov. 20, 1986]

§603.335 Agency review of request for
amendment of record.

Upon receipt of a request for amend-
ment of a record, the Privacy Act Offi-
cer shall:

(a) Correct any portion of a record
which the individual making the re-
quest believes is not accurate, rel-
evant, timely, or complete and there-
after inform the individual in writing
of such correction, or

(b) Inform the individual in writing
of refusal to amend the record and of
the reasons therefor, and advise that
the individual may appeal such deter-
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mination as provided in §603.340 of this
part.

[40 FR 40454, Sept. 2, 1975, as amended at 51
FR 41942, Nov. 20, 1986]

§603.340 Appeal of an initial adverse
determination of a request to
amend a record.

(a) Not more than 10 days (excluding
Saturdays, Sundays, and legal holi-
days) after receipt by an individual of
an adverse determination on the indi-
vidual’s request to amend a record or
otherwise, the individual may appeal
to the Director, Office of Management
Services.

(b) The appeal shall be by letter,
mailed or delivered to the Director, Of-
fice of Management Services, Farm
Credit Administration, McLean, Vir-
ginia 22102-5090. The letter shall iden-
tify the records involved in the same
manner they were identified to the Pri-
vacy Act Officer, shall specify the
dates of the request and adverse deter-
mination, and shall indicate the ex-
pressed basis for that determination.
Also, the letter shall state briefly and
succinctly the reasons why the adverse
determination should be reversed.

(c) The review shall be completed and
a final determination made by the Di-
rector not later than 30 days (excluding
Saturdays, Sundays, and legal holi-
days) from receipt of the request for
such review, unless the Director ex-
tends such 30-day period for good
cause. If the 30-day period is extended,
the individual shall be notified of the
reasons therefor.

(d) If the Director refuses to amend
the record in accordance with the re-
quest, the individual shall be notified
of the right to file a concise statement
setting forth that person’s disagree-
ment with the final determination and
that person’s right under 5 TU.S.C.
5b2a(g)(1)(A) to a judicial review of the
final determination.

(e) If an amendment of a record as re-
quested upon review is refused, there
shall be included in the disputed por-
tion of the record a copy of the concise
statement filed by the individual to-
gether with a concise statement of the
reasons for not amending the record as
requested. Such statements will be in-
cluded when disclosure of the disputed
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record is made to persons and agencies
as authorized under 5 U.S.C. 552a.

[40 FR 40454, Sept. 2, 1975, as amended at 51
FR 41942, Nov. 20, 1986; 56 FR 2673, Jan. 24,
1991; 70 FR 69645, Nov. 17, 2005]

§603.345 Fees for providing copies of
records.

Fees for providing copies of records
shall be charged in accordance with
§§602.11 and 602.12 of this chapter.

[40 FR 40454, Sept. 2, 1975, as amended at 56
FR 28479, June 21, 1991; 71 FR 54900, Sept. 20,
2006]

§603.350 Criminal penalties.

Section 552a (I) (3) of the Privacy Act
(5 U.S.C. 552a(i)(3)) makes it a mis-
demeanor, subject to a maximum fine
of $5,000, to knowingly and willfully re-
quest or obtain any record concerning
any individual from an agency under
false pretenses. Sections 552a (i) (1) and
(2) of the Act (b U.S.C. 552a (1) (1), (2))
provide penalties for violation by agen-
cy employees of the Act or regulations
established thereunder.

[40 FR 40454, Sept. 2, 1975, as amended at 71
FR 54900, Sept. 20, 2006]

§603.355 Exemptions.

(a) Specific. Pursuant to 5 U.S.C.
562a(k)(2), the investigatory material
compiled for law enforcement purposes
in the following systems of records is
exempt from subsections (c)(3), (d),
(e)(1), (e)@) (G), (H), and (I) and (f) of 5
U.S.C. 552a and from the provisions of
this part:

Farm Credit Bank loans—FCA.

Production Credit Association loans—FCA.

Agricultural Credit Association loans—FCA.

Federal Land Credit Association loans—FCA.

Agricultural Credit Bank loans—FCA.

Office of Inspector General Investigative
Files—FCA.

(b) General. (1) In addition, pursuant
to 5 U.S.C. 552a (j)(2), investigatory ma-
terials compiled for criminal law en-
forcement in the system of records de-
scribed in (b)(2) are exempt from all
subsections of 5 U.S.C. 552a, except (b),
(¢) (1) and (2), (e)(4) (A) through (F), (e)
®), (M, (9), (10), and (11), and (). Ex-
emptions from the particular sub-
sections are justified for the following
reasons:
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(i) From subsection (c)(3) because
making available to a record subject
the accounting of disclosures from
records concerning him/her would re-
veal investigative interest on the part
of the OIG. This would enable record
subjects to impede the investigation
by, for example, destroying evidence,
intimidating potential witnesses, or
fleeing the area to avoid inquiries or
apprehension by law enforcement per-
sonnel.

(ii) From subsection (c)(4) because
this system is exempt from the access
provisions of subsection (d) pursuant to
subsection (j)(2) of the Privacy Act.

(iii) From subsection (d) because the
records contained in this system relate
to official Federal investigations. Indi-
vidual access to those records might
compromise ongoing investigations, re-
veal confidential informants or con-
stitute unwarranted invasions of the
personal privacy of third parties who
are involved in a certain investigation.
Amendment of the records would inter-
fere with ongoing criminal law enforce-
ment proceedings and impose an im-
possible administrative burden by re-
quiring criminal investigations to be
continuously reinvestigated.

(iv) From subsections (e) (1) and (b)
because in the course of law enforce-
ment investigations, information may
occasionally be obtained or introduced
the accuracy of which is unclear or
which is not strictly relevant or nec-
essary to a specific investigation. In
the interests of effective law enforce-
ment, it is appropriate to retain all in-
formation that may aid in establishing
patterns of criminal activity. More-
over, it would impede the specific in-
vestigative process if it were necessary
to assure the relevance, accuracy,
timeliness and completeness of all in-
formation obtained.

(v) From subsection (e)(2) because in
a law enforcement investigation the re-
quirement that information be col-
lected to the greatest extent possible
from the subject individual would
present a serious impediment to law
enforcement in that the subject of the
investigation would be informed of the
existence of the investigation and
would therefore be able to avoid detec-
tion, apprehension, or legal obligations
or duties.
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(vi) From subsection (e)(3) because to
comply with the requirements of this
subsection during the course of an in-
vestigation could impede the informa-
tion gathering process, thus hampering
the investigation.

(vii) From subsections (e)(4) (G), and
(H), and (D), (e)(8), (D), (g) and (h) be-
cause this system is exempt from the
access provisions of subsection (d) pur-
suant to subsection (j) of the Privacy
Act.

(2) Office of Inspector General Inves-
tigative Files—FCA.

[66 FR 2673, Jan. 24, 1991, as amended at 57
FR 32421, July 22, 1992]

PART 604—FARM CREDIT ADMINIS-
TRATION BOARD MEETINGS

Sec.

604.400
604.405
604.410
604.415
604.420
604.425

Definitions.

Notice of public observation.

Scope of application.

Open meetings.

Exemptive provisions.

Announcement of meetings.

604.430 Closure of meetings.

604.435 Record of closed meetings or closed
portion of a meeting.

604.440 Requests for information.

AUTHORITY: Secs. 5.9, 5.17 of the Farm Cred-
it Act; 12 U.S.C. 2243, 2252.

§604.400 Definitions.

For purposes of this part:

(a) Agency means the Farm Credit
Administration.

(b) Board means the Farm Credit Ad-
ministration Board.

(c) Exempt meeting and exempt portion
of a meeting mean, respectively, a meet-
ing or that part of a meeting des-
ignated as provided in §604.430 of this
part as closed to the public by reason
of one or more of the exemptive provi-
sions listed in §604.420 of this part.

(d) Meeting means the deliberations
of at least two (quorum) members of
the Board where such deliberations de-
termine or result in joint conduct or
disposition of official Farm Credit Ad-
ministration business.

(e) Member means any one of the
members of the Board.

(f) Open meeting means a meeting or
portion of a meeting which is not an
exempt meeting or an exempt portion
of a meeting.
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(g) Public observation means the right
of any member of the public to attend
and observe, but not participate or
interfere in any way in, an open meet-
ing of the Board, within the limits of
reasonable and comfortable accom-
modations made available for such pur-
pose by the Farm Credit Administra-
tion.

[61 FR 41942, Nov. 20, 1986]

§604.405 Notice of public observation.

(a) A member of the public is not re-
quired to give advance notice to the
Farm Credit Administration of an in-
tention to exercise the right of public
observation of an open meeting of the
Board. However, in order to permit the
Farm Credit Administration to deter-
mine the amount of space and number
of seats which must be made available
to accommodate individuals who desire
to exercise the right of public observa-
tion, such individuals are requested to
give notice to the Farm Credit Admin-
istration at least two business days be-
fore the start of the open meeting of
the intention to exercise such right.

(b) Notice of intention to exercise the
right of public observation may be
given in writing, in person, or by tele-
phone to the official designated in
§604.440 of this part.

(¢) Individuals who have not given
advance notice of intention to exercise
the right of public observation will not
be permitted to attend and observe the
open meeting of the Board if the avail-
able space and seating are necessary to
accommodate individuals who gave ad-
vance notice of such intention to the
Farm Credit Administration.

[42 FR 12161, Mar. 3, 1977. Redesignated and
amended at 51 FR 41942, Nov. 20, 1986]

§604.410 Scope of application.

The provisions of this part apply to
meetings of the Board, and do not
apply to conferences or other gath-
erings of employees of the Farm Credit
Administration who meet or join with
others, except at meetings of the
Board, to deliberate official agency
business.

[61 FR 41942, Nov. 20, 1986]
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§604.415 Open meetings.

Every meeting and portion of a meet-
ing of the Board shall be open to public
observation unless the Board deter-
mines that such meeting or portion of
a meeting will involve the discussion of
matters which are within one or more
of the exemptive provisions listed in
§604.420 of this part, and that the pub-
lic interest is not served by the discus-
sion of such matters in an open meet-
ing.

[61 FR 41943, Nov. 20, 1986]

§604.420 Exemptive provisions.

Except in a case where the Board de-
termines that the public interest re-
quires otherwise, a meeting or portion
of a meeting may be closed to public
observation where the Board deter-
mines that the meeting or portion of
the meeting is likely to:

(a) Disclose matters that are:

(1) Specifically authorized under cri-
teria established by an Executive order
to be kept secret in the interests of na-
tional defense or foreign policy, and

(2) In fact properly classified pursu-
ant to such Executive order;

(b) Relate solely to the internal per-
sonnel rules and practices of the Farm
Credit Administration;

(c) Disclose matters specifically ex-
empted from disclosure by statute
(other than 5 U.S.C. 552): Provided, That
such statute:

(1) Requires that the matters be
withheld from the public in such a
manner as to leave no discretion on the
issue, or

(2) Establishes particular types of
matters to be withheld;

(d) Disclose trade secrets and privi-
leged or confidential commercial or fi-
nancial information obtained from a
person;

(e) Involve accusing any person of a
crime, or formally censuring any per-
son;

(f) Disclose information of a personal
nature where disclosure would con-
stitute a clearly unwarranted invasion
of personal privacy;

(g) Disclose investigator records
compiled for law enforcement purposes,
or information which if written would
be contained in such records, but only
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to the extent that the production of
such records or information would:

(1) Interfere with enforcement pro-
ceedings;

(2) Deprive a person of a right to a
fair trial or an impartial adjudication;

(3) Constitute an unwarranted inva-
sion of personal privacy;

(4) Disclose the identity of a con-
fidential source and, in the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source;

(b) Disclose investigative techniques
and procedures; or

(6) Endanger the life or physical safe-
ty of law enforcement personnel;

(h) Disclose information contained in
or related to examination, supervision,
operating, or condition reports pre-
pared by, on behalf of, or for the use of
the Farm Credit Administration;

(i) Disclose information the pre-
mature disclosure of which would:

(1) Significantly endanger the sta-
bility of any Farm Credit System insti-
tution, including banks, associations,
service organizations, or the Funding
Corporation; or

(2) Be likely to significantly frus-
trate implementation of a proposed ac-
tion of the Farm Credit Administra-
tion: Provided, said Administration has
not already disclosed to the public the
content or nature of its proposed ac-
tion, or is not required by law to make
such disclosure on its own initiative
prior to taking final action on such
proposal; or

(j) Specifically concern participation
by the Farm Credit Administration in
a civil action or proceeding otherwise
involving a determination on the
record before an opportunity for a
hearing.

[61 FR 41943, Nov. 20, 1986, as amended at 56
FR 2673, Jan. 24, 1991; 75 FR 35967, June 24,
2010]

§604.425 Announcement of meetings.

(a) The Board meets in the offices of
the Farm Credit Administration,
McLean, Virginia 22102-5090, on the sec-
ond Thursday of each month, unless
the Board fixes a different time and/or
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place for a meeting and follows the re-
quirements of paragraph (b) of this sec-
tion.

(b)(1) The Farm Credit Administra-
tion shall make available for public in-
spection the time, place, and subject
matter of the meeting, and whether it
is to be open or closed, by posting no-
tice on its public notice board or on its
public Web site except to the extent
that such information is exempt from
disclosure under the provisions of
§604.420 of this part. The public an-
nouncement must be made at least 1
week before the meeting, unless a ma-
jority of the FCA Board determines by
a recorded vote that agency business
requires that a meeting be called on
lesser notice, in which case the an-
nouncement shall be made at the ear-
liest practicable time.

(2) Once a meeting has been an-
nounced, the time, place, and subject
matter of the meeting and whether it
is open or closed to the public may be
changed following the requirements of
the Government in the Sunshine Act, 5
U.S.C. 552b.

[74 FR 44727, Aug. 31, 2009]

§604.430 Closure of meetings.

(a) A majority of the meetings or
portions of a majority of the meetings
of the board are exempt by reason of
§604.420 (d), (h), (i)(1), or (j) of this part.
An exempt meeting or an exempt por-
tion of a meeting shall be closed to the
public when at least two members of
the Board vote by a recorded vote of
the Board at the beginning of the ex-
empt meeting or exempt portion of a
meeting to close such meeting or such
exempt portion, and the General Coun-
sel, Farm Credit Administration, pub-
licly certifies that, in his or her opin-
ion, the meeting or portion of the
meeting may be closed to the public
stating each relevant exemptive provi-
sion listed in §604.420 of this part.

(b) A copy of the vote of the Board to
close a meeting or an exempt portion
thereof reflecting the vote of each
member on the question, and a copy of
the certification of General Counsel,
shall be made available for public in-
spection in the offices of the Farm
Credit Administration, or pursuant to
telephonic or written requests.
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(c) A copy of the certification of the
General Counsel, together with a state-
ment from the presiding officer of the
meeting setting forth the time and
place of an exempt meeting or an ex-
empt portion of a meeting which was
closed and the persons present, shall be
retained by the Farm Credit Adminis-
tration for a period of at least 2 years
after the date of such closed meeting or
closed portion of a meeting.

[42 FR 12161, Mar. 3, 1977. Redesignated and
amended at 51 FR 41943, Nov. 20, 1986]

§604.435 Record of closed meetings or
closed portion of a meeting.

(a) The Farm Credit Administration
shall maintain a complete transcript or
electronic recording adequate to record
fully the proceedings of each closed
meeting or closed portion of a meeting,
except that in the case of a meeting or
portion of a meeting closed to the pub-
lic pursuant to §604.420 (d), (h), (i)(1), or
(j) of this part, the Farm Credit Admin-
istration shall maintain either such
transcript, recording, or a set of min-
utes.

(b) Any minutes so maintained shall
fully and clearly describe all matters
discussed and shall provide a full and
accurate summary of any actions
taken, and the reasons therefor, includ-
ing a description of each of the views
expressed on any item and the record
of any roll call vote. All documents
considered in connection with any ac-
tion shall be identified in the minutes.

(¢c) The Farm Credit Administration
shall promptly make available to the
public, in its offices, the transcript,
electronic recording, or minutes, of the
discussion of any item on the agenda of
a closed meeting, or closed portion of a
meeting, except for such item or items
of discussion which the Farm Credit
Administration determines to contain
information which may be withheld
under §604.420 of this part. Copies of
such transcript or minutes, or a tran-
scription of such recording disclosing
the identity of each speaker, shall be
furnished to any person at the actual
cost of duplication or transcription.

(d) The Farm Credit Administration
shall maintain a complete verbatim
copy of the transcript, a complete copy
of the minutes, or a complete elec-
tronic recording of each closed meeting
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or closed portion of a meeting for a pe-
riod of 2 years after the date of such
closed meeting or closed portion of a
meeting.

(e) All actions required or permitted
by this section to be undertaken by the
Farm Credit Administration shall be
by or under the authority of the Sec-
retary to the Board.

[42 FR 12161, Mar. 3, 1977. Redesignated and
amended at 51 FR 41943, Nov. 20, 1986; 56 FR
2673, Jan. 24, 1991; 70 FR 69645, Nov. 17, 2005]

§604.440 Requests for information.

Requests to the Farm Credit Admin-
istration for information about the
time, place, and subject matter of a
meeting, whether it or any portion
thereof is closed to the public, and any
requests for copies of the transcript or
minutes, or of a transcript of an elec-
tronic recording of a closed meeting, or
closed portion of a meeting, to the ex-
tent not exempt from disclosure by the
provisions of §604.420 of this part, shall
be addressed to the Secretary to the
Board, Farm Credit Administration,
McLean, Virginia 22102-5090.

[61 FR 41944, Nov. 20, 1986, as amended at 59
FR 21642, Apr. 26, 1994]

PART 605—INFORMATION

Sec.
605.500 Policy.
605.501 Information Security Officer.
605.502 Program and procedures.
AUTHORITY: Secs. 5.9, 5.12, 5.17 of the Farm
Credit Act; 12 U.S.C. 2243, 2246, 2252.

§605.500 Policy.

It is the policy of the Farm Credit
Administration to act in matters relat-
ing to national security information in
accordance with Executive Order 13292
and directives issued thereunder by the
Information Security Oversight Office
(IS00).

[49 FR 9859, Mar. 16, 1984, as amended at 71
FR 54900, Sept. 20, 2006]

§605.501 Information Security Officer.

(a) The Information Security Officer
of the Farm Credit Administration
shall be responsible for implementa-
tion and oversight of the information
security program and procedures
adopted by the Agency pursuant to the
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Executive order. This officer shall be
the recipient of questions, suggestions,
and complaints regarding all elements
of this program and shall be solely re-
sponsible for changes to it and for the
assurance that it is at all times con-
sistent with the Executive order and
ISOO directive.

(b) The Information Security Officer
shall be the Farm Credit Administra-
tion’s official contact for requests for
declassification of materials submitted
under the Executive order, regardless
of the point of origin of such requests,
and shall assure that such requests for
records in the Farm Credit Administra-
tion’s possession that were originated
by another agency shall be forwarded
to the originating agency. The Farm
Credit Administration shall include a
copy of the records requested together
with its recommendation for action.
Upon receipt, the originating agency
shall process the request in accordance
with 32 CFR 2001.33(a)(2)(i). Upon re-
quest, the originating agency shall
communicate its declassification deter-
mination to the Farm Credit Adminis-
tration. The Farm Credit Administra-
tion shall inform the requester of the
determination within 1 year from the
date of receipt, except in unusual cir-
cumstances. If an appeal is made on a
denial of a mandatory declassification
review request, the originating agen-
cy’s appellate authority shall normally
make a determination within 30 work-
ing days following the receipt of an ap-
peal. If additional time is required to
make a determination, the originating
appellate authority shall notify the re-
quester of the additional time needed
and provide the requester with the rea-
son for extension. The originating
agency’s appellate authority shall no-
tify the requester in writing of the
final determination and of the reasons
for any denial. Such officer shall also
assure that requests for declassifica-
tion submitted under the Freedom of
Information Act are handled in accord-
ance with that Act.

[49 FR 9859, Mar. 16, 1984, as amended at 71
FR 54900, Sept. 20, 2006]
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§605.502 Program and procedures.

(a) The Farm Credit Administration
has no authority for the original classi-
fication of information for national se-
curity purposes. Only those agencies
described in the Executive order may
so classify information.

(b) Derivative classification. “Deriva-
tive classification” means the incor-
porating, paraphrasing, restating or
generating in new form information
that is already classified, and marking
the newly developed material con-
sistent with the classification mark-
ings that apply to the source informa-
tion. Derivative classification includes
the classification of information based
on classification guidance. The dupli-
cation or reproduction of existing clas-
sified information is not derivative
classification.

(c) Mandatory declassification review.
“Mandatory declassification review”
means the review for declassification
of classified information in response to
a request for declassification that
meets the requirements under section
3.5 of the Executive order. All requests
for review for declassification under
the mandatory review provisions of the
Executive order shall be handled by the
Information Security Officer or his/her
designee.

(d) Handling of classified documents.
All documents bearing the terms “Top
Secret,” “Secret,” and “Confidential”
shall be delivered to the Information
Security Officer or his/her designee im-
mediately upon receipt. All potential
recipients of such documents shall be
advised of the names of such designees.
In the event that the Information Se-
curity Officer or his/her designee is not
available to receive such documents,
they shall be sent to the FCA mail-
room and stored in the combination
safe and secured unopened until the In-
formation Security Officer is available.
Under no cirumstances shall classified
materials that cannot be delivered be
stored other than in the designated
safe. All materials not immediately de-
liverable or able to be secured in the
designated safe shall be returned to the
sender, under appropriate cover, for re-
delivery to the FCA at the next ear-
liest opportunity.

(e) Reproduction. Reproduction of
classified materials shall take place
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only in accordance with section 4.2(g)
of the Executive order and any limita-
tions imposed by the originator.
Should copies be made, they shall be
subject to the same controls as the
original document. Records showing
the number and distribution of copies
shall be maintained by the Information
Security Officer or his/her designee,
and the log stored with the original
documents. These measures shall not
restrict reproduction for the purposes
of Mandatory Review.

(f) Storage. In accordance with 32 CFR
2001.43, all classified documents shall
be stored in combination safes located
at the primary headquarters and/or a
Field Office, Office of Examination,
Farm Credit Administration. The com-
binations shall be changed as required
by directives issued by ISOO. The com-
binations shall be known only to the
Information Security Officer and his/
her designees who have appropriate se-
curity clearances.

(g) Employee education. All employees
who have been granted a security
clearance and who have occasion to
handle classified materials shall be ad-
vised of handling, reproduction, and
storage procedures and shall be re-
quired to review the Executive order
and appropriate ISOO directives.

(h) Agency terminology. No official of
the Farm Credit Administration shall
use the terms “Top Secret”, “Secret”, or
“Confidential” except in relation to ma-
terials classified for national security
purposes. As a Federal regulatory
agency, the Farm Credit Administra-
tion maintains certain internal docu-
ments that relate to its examination
and supervision of the institutions of
the Farm Credit System. Such docu-
ments are limited in use and distribu-
tion. Material that is of a sensitive na-
ture to the Farm Credit Administra-
tion may be designated “Executive
Document.”

(1) Nondisclosure agreement. In accord-
ance with 32 CFR 2003.20, the Farm
Credit Administration requires that
any person whose position requires ac-
cess to classified information must
execute a nondisclosure agreement on
Standard Form 312—Classified Informa-
tion Nondisclosure Agreement. Persons
not executing such nondisclosure
agreements are subject to sanctions of
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Executive Order 13292. It is the policy
of the Farm Credit Administration
that any employee authorized access to
classified information holds a personal
responsibility for safeguarding against
unlawful disclosures, and such employ-
ees are prohibited from disclosure
without consent of the FCA Informa-
tion Security Officer. Any such unau-
thorized disclosure will be reported to
the Information Security Oversight Of-
fice, the Department of Justice, the
Department of State, the Federal
Emergency Management Agency, and
to any other Federal agency for which
the Farm Credit Administration has
access to classified information, as
such reportings are subject to interpre-
tation as required by statute and Exec-
utive order. Any employee who know-
ingly disclosed classified information
or who refuses to cooperate with an in-
vestigation may be subject to manda-
tory administrative sanctions, includ-
ing as a minimum, denial of further ac-
cess to classified information. Further
sanctions could include demotion or
dismissal depending on the cir-
cumstances of a particular case.

(j) Freedom of Information request. All
inquiries regarding requests for classi-
fied information under the Freedom of
Information Act (6 U.S.C. 552), includ-
ing those from the news media, shall be
referred to the FCA FOI Officer, Office
of Congressional and Public Affairs,
Farm Credit Administration, and shall
be handled in accordance with provi-
sions of that statute and applicable
regulations.

[49 FR 9859, Mar. 16, 1984, as amended at 52
FR 18200, May 14, 1987; 59 FR 21643, Apr. 26,
1994; 71 FR 54900, Sept. 20, 2006]

PART  606—ENFORCEMENT  OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE FARM CREDIT
ADMINISTRATION

Sec.

606.601 Purpose.

606.602 Application.
606.603 Definitions.
606.604-606.609 [Reserved]
606.610 Self-evaluation.
606.611 Notice.
606.612-606.629 [Reserved]
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606.630 General prohibitions against dis-
crimination.

606.631-606.639 [Reserved]

606.640 Employment.

606.641-606.648 [Reserved]

606.649 Program accessibility: Discrimina-
tion prohibited.

606.650 Program accessibility: Existing fa-
cilities.

606.661 Program accessibility:
struction and alterations.

606.652-606.659 [Reserved]

606.660 Communications.

606.661-606.669 [Reserved]

606.670 Compliance procedures.

606.671-606.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 53 FR 19889, June 1, 1988, unless
otherwise noted.

New con-

§606.601 Purpose.

The purpose of this part is to effec-
tuate section 119 of the Rehabilitation
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978, which amended section 504 of the
Rehabilitation Act of 1973 to prohibit
discrimination on the basis of handicap
in programs or activities conducted by
Executive agencies or the United
States Postal Service.

§606.602

(a) This part applies to all programs
or activities conducted by the agency.
For example, members of the public
may participate in the following “pro-
grams and activities” of the FCA:

(1) Attending open meetings of the
Farm Credit Board.

(2) Making inquiries or filing com-
plaints.

(3) Using the FCA library in McLean,
Virginia.

(4) Seeking employment with FCA.

(5) Attending any meeting, con-
ference, seminar, or other program
open to the public.

This list is illustrative only and failure
to include an activity does not nec-
essarily mean that it is not covered by
this regulation.

(b) This regulation does not apply to
the institutions that are regulated or
examined by the FCA. However, this
regulation governs the conduct of FCA
personnel, in their interaction with
employees of such institutions and em-
ployees of other Federal agencies,

Application.
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while discharging their official FCA
duties.

§606.603 Definitions.

For purposes of this part, the term:

(a) Agency means the Farm Credit
Administration.

(b) Assistant Attorney General means
the Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

(c) Auziliary aids means services or
devices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recordings, and other similar
services and devices. Auxiliary aids
useful for persons with impaired hear-
ing include telephone handset ampli-
fiers, telephones compatible with hear-
ing aids, telecommunication devices
for deaf persons (TDDs), interpreters,
note-takers, written materials, and
other similar services and devices.

(d) Complete complaint means a writ-
ten statement that contains the com-
plainant’s name and address and de-
scribes the agency’s alleged discrimi-
natory action in sufficient detail to in-
form the agency of the nature and date
of the alleged violation of section 504.
It shall be signed by the complainant
or by someone authorized to do so on
his or her behalf. Complaints filed on
behalf of classes or third parties shall
describe or identify (by name, if pos-
sible) the alleged victims of discrimi-
nation.

(e) Facility means all or any portion
of buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

(f) Individual with handicaps means
any person who has a physical or men-
tal impairment that substantially lim-
its one or more major life activities,
has a record of such an impairment, or
is regarded as having such an impair-
ment. As used in this definition, the
phrase:

(1) Physical or mental impairment in-
cludes:
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(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addiction and alcoholism.

(2) Major life activities includes func-
tions such as caring for oneself, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one more major life activities.

(4) Is regarded as having an impairment
means:

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (f)(1) of this defini-
tion but is treated by the agency as
having such an impairment.

(g) Qualified individual with handicaps
means an individual with handicaps
who meets the essential eligibility re-
quirements for participation in the
program or activity conducted by the
agency. With respect to employment, a
qualified individual with handicaps is
one who meets the definition of quali-
fied handicapped person set forth in 29
CFR 1613.702(f), which is made applica-
ble to this part by §606.640 of this rule.
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(h) Section 504 means section 504 of
the Rehabilitation Act of 1973 (Pub. L.
93-112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516, 88
Stat. 1617); the Rehabilitation, Com-
prehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955); and
the Rehabilitation Act Amendments of
1986 (Pub. L. 99-506, 100 Stat. 1810).

§§ 606.604-606.609 [Reserved]

§606.610 Self-evaluation.

(a) The agency shall, within one year
of the effective date of this part, evalu-
ate its current policies and practices,
and the effects thereof, that do not or
may not meet the requirements of this
part, and, to the extent modification of
any such policies and practices is re-
quired, the agency shall proceed to
make the necessary modifications.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing individuals with handicaps or orga-
nizations representing individuals with
handicaps, to participate in the self-
evaluation process by submitting com-
ments (both oral and written).

(c) The agency shall, for at least
three years following completion of the
evaluation required under paragraph
(a) of this section, maintain on file and
make available for public inspection:

(1) A list of the interested persons
who commented, with copies of com-
ments received;

(2) A description of areas examined
and any problems identified; and

(3) A description of any modifications
made.

§606.611 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the programs or activities
conducted by the agency, and make
such information available to them in
such manner as the agency head finds
necessary to apprise such persons of
the protections against discrimination
assured them by section 504 and this
regulation.
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§§606.612-606.629 [Reserved]

§606.630 General prohibitions against
discrimination.

(a) No qualified individual with
handicaps, on the basis of handicap,
shall be excluded from participation in,
be denied the benefits of, or otherwise
be subjected to discrimination under
any program or activity of the agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual or other
arrangements, on the basis of handi-
cap:

(i) Deny a qualified individual with
handicaps the oportunity to partici-
pate in or benefit from the activity,
aid, benefit, or service;

(ii) Afford a qualified individual with
handicaps an opportunity to partici-
pate in or benefit from the aid, benefit,
or service that is not equal to that af-
forded others;

(iii) Provide a qualified individual
with handicaps with an aid, benefit, or
service that is not as effective in af-
fording equal opportunity to obtain the
same result, to gain the same benefit,
or to reach the same level of achieve-
ment as that provided to others;

(iv) Provide different or separate aid,
benefits, or services to individuals with
handicaps or to any class of individuals
with handicaps than is provided to oth-
ers unless such action is necessary to
provide qualified individuals with
handicaps with aid, benefits, or serv-
ices that are as effective as those pro-
vided to others;

(v) Deny a qualified individual with
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards;

(vi) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others
receiving the aid, benefit, or service.

(2) The agency may not deny a quali-
fied individual with handicaps the op-
portunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
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administration the purpose or effect of
which would:

(i) Subject qualified individuals with
handicaps to discrimination on the
basis of handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to in-
dividuals with handicaps.

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would:

(i) Exclude individuals with handi-
caps from, deny them the benefits of,
or otherwise subject them to discrimi-
nation under any program or activity
conducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to individuals with handicaps.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified individ-
uals with handicaps to discrimination
on the basis of handicap.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to individuals with handi-
caps or the exclusion of a specific class
of individuals with handicaps from a
program limited by Federal statute or
Executive order to a different class of
individuals with handicaps is not pro-
hibited by this part.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified individuals with handicaps.

§§606.631-606.639 [Reserved]

§606.640 Employment.

No qualified individual with handi-
caps shall, on the basis of handicap, be
subjected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in the agency.
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§§ 606.641-606.648 [Reserved]

§606.649 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§606.650, no qualified individual with
handicaps shall, because the agency’s
facilities are inaccessible to or unus-
able by individuals with handicaps, be
denied the benefits of, be excluded from
participation in, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

§606.650 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by individuals with handicaps.
This paragraph does not:

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by individuals
with handicaps;

(2) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
paragraph (a) of this section would re-
sult in such alteration or burdens. The
decision that compliance would result
in such alteration or burdens must be
made by the agency head or his or her
designee after considering all agency
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity, and must be accom-
panied by a written statement of the
reasons for reaching that conclusion.
In preparing the report, the agency
shall make reasonable efforts to ensure
that the person(s) to be accommodated
has an opportunity to provide relevant
information. If an action would result
in such an alteration or such burdens,
the agency shall take any other action
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that would not result in such an alter-
ation or such burdens but would never-
theless ensure that individuals with
handicaps receive the benefits and
services of the program or activity.

(b) Methods. The agency may comply
with the requirements of this section
through such means as redesign of
equipment, reassignment of services to
accessible buildings, assignment of
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities,
or any other methods that result in
making its programs or activities read-
ily accessible to and usable by individ-
uals with handicaps. The agency is not
required to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The agency, in mak-
ing alterations to existing buildings,
shall meet accessibility requirements
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151 through 4157), and any
regulations implementing it. In choos-
ing among available methods for meet-
ing the requirements of this section,
the agency shall give priority to those
methods that offer programs and ac-
tivities to qualified individuals with
handicaps in the most integrated set-
ting appropriate.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section
within sixty days of the effective date
of this part except that where struc-
tural changes in facilities are under-
taken, such changes shall be made
within three years of the effective date
of this part, but in any event as expedi-
tiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve accessibility,
the agency shall develop, within six
months of the effective date of this
part, a transition plan setting forth the
steps necessary to complete such
changes. The agency shall provide an
opportunity to interested persons, in-
cluding individuals with handicaps or
organizations representing individuals
with handicaps, to participate in the
development of the transition plan by
submitting comments (both oral and
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written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a min-
imum:

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
individuals with handicaps;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section, and if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period;

(4) Indicate the official responsible
for implementation of the plan; and

(5) Identify the persons or groups who
commented on the plan.

§606.651 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by individuals with handi-
caps. The definitions, requirements,
and standards of the Architectural Bar-
riers Act (42 U.S.C. 4151 through 4157),
as established in 41 CFR 101-19.600 to
101-19.607, apply to buildings covered
by this section.

§§606.652-606.659 [Reserved]

§606.660 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford an individual with handicaps
an equal opportunity to participate in
and enjoy the benefits of a program or
activity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the individual with handi-
caps.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
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personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf persons (TDDs) or equally ef-
fective telecommunication systems
shall be used.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities directing users to a
location at which they can obtain in-
formation about accessible facilities.
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a funda-
mental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with this section
would result in such alteration or bur-
dens. The decision that compliance
would result in such alteration or bur-
dens must be made by the agency head
or his or her designee after considering
all agency resources available for use
in the funding and operation of the
conducted program or activity, and
must be accompanied by a written
statement of the reasons for reaching
that conclusion. In preparing the re-
port, the agency shall make reasonable
efforts to ensure that the person(s) to
be accommodated has an opportunity
to provide relevant information. If an
action required to comply with this
section would result in such an alter-
ation or such burdens, the agency shall
take any other action that would not
result in such an alteration or such
burdens but would nevertheless ensure
that, to the maximum extent possible,
individuals with handicaps receive the
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benefits and services of the program or
activity.

§§ 606.661-606.669 [Reserved]

§606.670 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs and
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) Responsibility for implementa-
tion and operation of this section shall
be vested in the Director, Office of
Management Services, Farm Credit Ad-
ministration, 1501 Farm Credit Drive,
McLean, VA 22102-5090.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate Government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151 through 4157), is not
readily accessible to and usable by in-
dividuals with handicaps.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing:

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be
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filed by the complainant within 90 days
of receipt from the agency of the letter
required by this paragraph. The agency
may extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the Director, Equal
Employment Opportunity, or his/her
designee, Farm Credit Administration,
1501 Farm Credit Drive, McLean, VA
22102-5090.

(j) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

(1) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[63 FR 19889, June 1, 1988, as amended at 56
FR 2674, Jan. 24, 1991; 70 FR 69645, Nov. 17,
2005]

§§606.671-606.999 [Reserved]

PART 607—ASSESSMENT AND AP-
PORTIONMENT OF ADMINISTRA-
TIVE EXPENSES

Sec.

607.1 Purpose and scope.

607.2 Definitions.
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designated other System entities.

607.4 Assessment of other System entities.

607.5 Notice of assessment.

607.6 Payment of assessment.

607.7 Late-payment charges on assessments.

607.8 Reimbursements for services to non-
System entities.
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Credit Act (12 U.S.C. 2250, 2252) and 12 U.S.C.
3025.

SOURCE: 58 FR 10942, Feb. 23, 1993, unless
otherwise noted.
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§607.1 Purpose and scope.

The regulations in part 607 imple-
ment the provisions of section 5.15 of
the Farm Credit Act of 1971, 12 U.S.C.
2001 et seq. (Act) relating to Farm Cred-
it Administration (FCA) assessments.
The regulations prescribe the proce-
dures for the equitable apportionment
of FCA annual administrative expenses
and necessary reserves among Farm
Credit System (System) institutions.
Pursuant to section 5.15(a) of the Act,
the regulations also provide for the
separate assessment of the FCA’s costs
of supervising and examining the Fed-
eral Agricultural Mortgage Corpora-
tion (FAMC). The regulations further
provide for the reimbursement of ex-
penses incurred in performing statu-
torily required examinations of non-
System entities.

§607.2 Definitions.

For the purpose of this part, the fol-
lowing definitions shall apply:

(a) Assessment means the annual
amount to be paid by each System in-
stitution to the Farm Credit Adminis-
tration in accordance with section 5.15
of the Act.

(b) Average risk-adjusted asset base
means the average of the risk-adjusted
asset base (as determined in accord-
ance with §615.5210 of this chapter) of

banks, associations, and designated
other System entities, calculated as
follows:

(1) For banks, associations, and des-
ignated other System entities with
four quarters of risk-adjusted assets as
of June 30 of each year, the sum of the
average daily risk-adjusted assets as of
the last day of the quarter as reported
on each quarterly Call Report Schedule
RC-G to the FCA for the most recent
four quarters immediately preceding
each September 15, divided by four;

(2) Except as provided in paragraphs
(b)(3) and (b)(4) of this section, for
banks, associations, and designated
other System entities with less than
four quarters of risk-adjusted assets as
of June 30 of each year, the sum of the
average daily risk-adjusted assets as of
the last day of the quarter reported on
each quarterly Call Report Schedule
RC-G to the FCA for the quarters in
which it was in existence immediately
preceding September 15, divided by the
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number of quarters for which the Call
Report Schedule RC-G was received;

(3) For banks, associations, and des-
ignated other System entities that
were formed through mergers, consoli-
dations, or transfers of direct lending
authority, and have less than four
quarters of risk-adjusted assets as of
June 30, the sum of the average daily
risk-adjusted assets as of the last day
of the quarter for the most recent four
quarters immediately preceding Sep-
tember 15 as reported on each quar-
terly Call Report Schedule RC-G filed
by the newly chartered institution and
the institutions that were merged or
consolidated or that received direct
lending authority, divided by four;

(4) For banks, associations, and des-
ignated other System entities char-
tered during the period July 1 through
September 30 of each year that were
not formed by the merger or consolida-
tion of existing System institutions or
the transfer of direct lending authority
from another System institution, the
total of the average daily risk-adjusted
assets as of the last day of the quarter
as reported on Call Report Schedule
RC-G for the quarter ending September
30.

(c) Composite Financial Institution Rat-
ing System (FIRS) rating means the com-
posite numerical assessment of the fi-
nancial condition of an institution as-
signed to the institution by the FCA
based on its most recent examination
of the institution. The FIRS factors
are generally considered to be impor-
tant indicators of an institution’s fi-
nancial health. Institutions are rated
on each of the factors during an exam-
ination. The composite FIRS rating
ranges from 1 to 5, with a lower num-
ber indicating a better financial condi-
tion than a higher number.

(d) Delinquent amount means an
amount owed to the FCA that has not
been paid by the date specified in the
FCA’s Notice of Assessment or billing.

(e) Designated other System entities
means other System entities des-
ignated by the FCA in §607.3(c) to be
assessed on the same basis as banks
and associations under §607.3.

(f) Direct expenses means the expenses
of the FCA attributable to the perform-
ance of examinations.
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(g) Indirect expenses means all FCA
expenses that are not attributable to
the performance of examinations.

(h) Non-System entities means the Na-
tional Consumer Cooperative Bank, the
National Cooperative Bank Develop-
ment Corporation, and any other enti-
ty that is required to be examined, su-
pervised, or otherwise regulated by the
FCA that is not a System institution.

(i) Notice of Assessment means a writ-
ten notice to each System institution
showing the total amount assessed and
owing, the fiscal year covered by the
assessment, the amounts of install-
ment payments, and the due dates for
such payments. For banks, associa-
tions, and designated other System en-
tities, the Notice of Assessment shall
also include an individualized assess-
ment table showing the assessment
under §607.3(b)(2), where applicable.

(j) Other System entities means any
service corporation chartered under
section 4.25 of the Act, the FAMC, the
Federal Farm Credit Banks Funding
Corporation, the Farm Credit Finance
Corporation of Puerto Rico, and any
other entity statutorily designated as
a System institution that is not a bank
or association.

(k) System institutions means banks,
associations, and other System enti-
ties.

[68 FR 10942, Feb. 23, 1993, as amended at 59
FR 37403, July 22, 1994; 63 FR 34268, June 24,
1998; 70 FR 35348, June 17, 2005; 75 FR 35968,
June 24, 2010]

§607.3 Assessment of banks, associa-
tions, and designated other System
entities.

(a) Banks, associations, and other
System entities designated in para-
graph (c) of this section will be as-
sessed annually pursuant to this sec-
tion for funds to cover a portion of the
FCA’s administrative expenses and for
such funds as may be required to main-
tain a necessary reserve. The total
amount of the annual assessment of
banks, associations, and designated
other System entities shall be based on
the FCA budget for each fiscal year
plus such amount as may be required
to maintain a necessary reserve, ex-
cluding amounts to be assessed against
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other System entities and reimburse-
ments received from non-System enti-
ties.

(b) The assessment shall be appor-
tioned among the banks, associations,
and designated other System entities
as follows:

(1) Thirty (30) percent of the assess-
ment under this section shall be appor-
tioned to each bank, association, and
designated other System entity on the
basis of each institution’s pro rata
share of the total average risk-adjusted
asset base.

(2) Seventy (70) percent of the assess-
ment under this section shall be appor-
tioned to each bank, association, and
designated other System entity based
upon the amounts of the institution’s
average risk-adjusted assets that fall
within the graduated risk-adjusted
asset tiers contained in the following
table. An institution’s total assess-
ment under this paragraph is the sum
of the amounts assessed for risk-ad-
justed assets falling into each applica-
ble tier, subject to adjustment for its
FIRS rating as required in paragraphs
(b)(2)(1) and (b)(2)(ii) of this section.
The same assessment rate (designated
as X, or a declining percentage of X; in
the following table) will be applied to
each dollar value of risk-adjusted as-
sets falling within each tier, increased
where applicable, by the amounts pre-
scribed in paragraphs (b)(2)(i) and
(b)(2)(ii) of this section. The actual as-
sessment rate under this paragraph
shall be determined annually based on
relative average risk-adjusted asset
bases, the FIRS ratings of individual
institutions, and the FCA budget as ad-
justed pursuant to paragraph (a) of this
section, but the relationship between
the rates applied to each tier shall re-
main constant as set forth in the fol-
lowing table.

Average risk-adjusted asset size range (in
millions) Assessment

rate

Over To

Xl

.85X;
75X,
60X,
50X,
.35X;
20X,
10X,
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Example: XYZ association has a FIRS rat-
ing of 2 and average risk-adjusted assets of
$500.4 million. The value of X, has been de-
termined to be .000917, based on an FCA
budget of $40.29 million.

X,=.000917 therefore

$25,000,000x.0917% ........... = $22,925
.86X,=.000780 therefore
$25,000,000x.0780% ........... = 19,500
.756X;=.000688 therefore
$50,000,000%.0688% ........... = 34,400
.60X,=.000550 therefore
$400,000,000x.0550% .......... = 220,000
.50X;=.000458 therefore
$400,000%.0458% ............... = 183
Total Assessment
under §607.3(b)(2) ...... = 297,008

(i) If the FCA assigns a bank, associa-
tion, or designated other System enti-
ty a composite FIRS rating of 3 fol-
lowing its most recent examination of
the institution prior to the date of as-
sessment, the assessment provided for
in paragraph (b)(2) of this section shall
be increased by 20 percent.

(ii) If the FCA assigns a bank, asso-
ciation, or designated other System en-
tity a composite FIRS rating of 4 or 5
following its most recent examination
of the institution prior to the date of
assessment, the assessment provided
for in paragraph (b)(2) of this section
shall be increased by 40 percent.

(iii) Banks, associations, and des-
ignated other System entities that
were formed through mergers or con-
solidations and have not been exam-
ined before their initial assessment
under this section shall be deemed to
have a composite FIRS rating equiva-
lent to the best composite FIRS rating
assigned to the merged or consolidated
institutions in the FCA’s most recent
examination of the individual institu-
tions prior to the date of merger or
consolidation. Newly chartered institu-
tions not formed through mergers or
consolidations that have not been ex-
amined before their initial assessment
under this section shall be deemed to
have a composite FIRS rating of 2.

(3) Each bank, association, and des-
ignated other System entity shall pay
a minimum assessment of $20,000 re-
gardless of the result of the application
of the assessment formula established
by paragraphs (b)(1) and (b)(2) of this
section. If such a minimum assessment
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is apportioned to an institution, that
institution’s average risk-adjusted
asset base shall be deducted from the
total average risk-adjusted asset base,
and $20,000 shall be deducted from the
total assessment amount for purposes
of determining the assessments of
banks, associations, and designated
other System entities paying more
than the $20,000 minimum assessment.

(c) Other System entities designated
to be assessed in accordance with this
section are:

The Farm Credit Services Leasing
Corporation.

(d) Assessments may be adjusted pe-
riodically to reflect:

(1) Changes in the FCA budget and
necessary reserve; and

(2) Any overpayment or under-
payment by a bank, association, or des-
ignated other System entity in the
prior fiscal year.

[568 FR 10942, Feb. 23, 1993, as amended at 63
FR 34268, June 24, 1998]

§607.4 Assessment of other System en-
tities.

(a)(1) Unless otherwise designated to
be assessed under §607.3, and with the
exception of FAMC as provided in para-
graph (b) of this section, other System
entities will be assessed for estimated
direct expenses plus an allocated por-
tion of FCA indirect expenses and such
amount as may be required to main-
tain a necessary reserve. The estimate
for direct expenses shall take into ac-
count the direct expenses incurred in
the most recent examination of the en-
tity preceding each September 15 and
expected increases or decreases in ex-
amination work for the next fiscal
year. A proportional amount of FCA
indirect expenses will be allocated to
each entity based on the estimated di-
rect expenses related to the particular
entity as a percentage of the total
budgeted direct expenses of the agency
(excluding direct expenses under para-
graph (b) of this section) for the fiscal
year covered by the assessment.

(2) Assessments of other System enti-
ties under paragraph (a)(1) of this sec-
tion may be adjusted periodically to
reflect:

(i) Changes in the FCA budget and
necessary reserve; and

32

12 CFR Ch. VI (1-1-11 Edition)

(ii) Any overpayment or under-
payment by such other System entity
in the prior fiscal year.

(b) Assessment of Federal Agricultural
Mortgage Corporation. The FCA shall
assess FAMC for the estimated cost of
FCA’s regulation, supervision, and ex-
amination of FAMC, including reason-
ably related administrative and over-
head expenses. FAMC’s assessment
may be adjusted periodically to reflect
changes in the FCA budget and to rec-
oncile differences between FAMC’s as-
sessment and FCA’s actual expendi-
tures for regulation of FAMC in the
prior fiscal year.

§607.5

(a) Except as provided in paragraph
(b) of this section, prior to September
15 of each year, the FCA shall deter-
mine the amount of assessment to be
collected from each System institution
for the next fiscal year under §§607.3
and 607.4 and shall provide each System
institution with a Notice of Assess-
ment. The total amount assessed each
System institution in the Notice of As-
sessment shall be an obligation of each
institution on October 1 of each fiscal
year. The total amount assessed each
System institution shall be payable
not less often than quarterly in equal
installments during each fiscal year,
subject to adjustment pursuant to
§§607.3(d), 607.4(a)(2), 607.4(b), and 607.10.

(b) For banks, associations and des-
ignated other System entities char-
tered during the period July 1 through
September 30 of each year, the FCA
shall, prior to December 15, determine
the amount of assessment to be col-
lected from each such institution for
the remainder of the fiscal year and
provide the institution with a Notice of
Assessment. The total amount of the
assessment becomes an obligation of
the institution on January 1 and shall
be payable in equal installments, sub-
ject to adjustment pursuant to
§§607.3(d) and 607.10, not less often than
quarterly for the remainder of the fis-
cal year. The first installment shall be
due on January 1. This paragraph shall
not apply to banks, associations, and
designated other System entities
formed by merger, consolidation, or
transfer of direct lending authority.

Notice of assessment.
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(c) In the event of the proposed can-
cellation of the charter of a System in-
stitution, the unpaid installments of
the total amount of the institution’s
assessment shall be provided for prior
to the cancellation of the charter.

§607.6 Payment of assessment.

(a) System institutions shall pay the
amounts due as scheduled in the FCA
Notice of Assessment. Payment shall
be made by electronic funds transfer
(EFT) for credit to the FCA’s account
in the Department of the Treasury, by
check to the FCA for deposit, or by
such other means as the FCA may au-
thorize.

(b) Payments made by EFT that are
not received by the close of business on
the due date shall be considered delin-
quent in accordance with §607.7.

(c) Payments made by check that are
not received by the FCA before the
close of business on the third workday
preceding the due date shall be consid-
ered delinquent in accordance with
§607.7.

§607.7 Late-payment charges on as-
sessments.

(a) If any portion of a scheduled in-
stallment of a System institution’s
total assessment or the reimbursement
billed to a non-System entity is not
paid by the due date, the overdue
amount shall be considered delinquent.

(b) Delinquent amounts shall be
charged late-payment interest at the
United States Treasury Department’s
current value of funds rate published in
the FEDERAL REGISTER. Late payment
interest shall be expressed as an annual
rate of interest and shall accrue on a
daily basis starting on the due date of
the delinquent amount and continuing
through the date payment is received
by the FCA.

(c) The FCA shall waive the collec-
tion of interest on the delinquent
amounts if such amounts are paid
within 30 days of the date interest be-
gins to accrue. The FCA may waive in-
terest due on delinquent amounts upon
finding no fault with the performance
of the remitter.

(d) The FCA shall charge an amount
necessary to cover the administrative
costs incurred as a result of collection
of any delinquent amount.
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(e) The FCA shall charge a penalty of
6 percent per annum on any portion of
a delinquent amount that is more than
90 days past due. Such penalty shall ac-
crue from the date the amount became
delinquent.

§607.8 Reimbursements for services to
non-System entities.

Non-System entities shall be assessed
for direct expenses plus an amount for
FCA indirect expenses reasonably re-
lated to the services rendered to the
non-System entity. Such related indi-
rect expenses shall be calculated as a
percentage of the FCA’s overall indi-
rect expenses based on the extent of
FCA activities with respect to the non-
System entity during the period since
the entity’s most recent assessment.

§607.9 Reimbursable billings.

The FCA shall bill the amounts due
for services to non-System entities
each year subsequent to the issuance of
their respective Reports of Examina-
tion. Amounts billed are due in full
within 30 days from the date billed. If
the billed amount or any portion there-
of remains unpaid at close of business
on the due date, such amount or por-
tion shall be considered delinquent in
accordance with §607.7.

§607.10 Adjustments for overpayment
or underpayment of assessments.

Where adjustments for overpayment
or underpayment of assessments are
made pursuant to §§607.3(d), 607.4(a)(2),
and 607.4(b), credits for overpayments
or charges for underpayments shall be
based on FCA administrative operating
expenses incurred in the applicable fis-
cal year and on funds required to be
maintained pursuant to section 5.15 of
the Act. Such credits or charges shall
be applied to the next applicable as-
sessment payment due during the cur-
rent or subsequent fiscal year. Where
such adjustments are made, the FCA
shall provide the institution with a
statement of adjustment at least 15
days prior to the date when the institu-
tion’s next assessment payment is due.
Adjustments in assessments shall be
made in principal amount only. Over-
due amounts under §607.7 are not un-
derpayments for assessment adjust-
ment purposes.
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§607.11 Report of assessments and ex-
penses.

By January 15 of each calendar year,
the FCA shall provide each assessed
System institution with a report of as-
sessments and expenses for the pre-
ceding fiscal year showing total assess-
ments and other income received as ap-
plied to expenses incurred by major
budget category and amounts set aside
for a necessary reserve.

PART 608—COLLECTION OF
CLAIMS OWED THE UNITED STATES
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AUTHORITY: Sec. 5.17 of the Farm Credit
Act; 12 U.S.C. 2252; 31 U.S.C. 3701-3719; 5
U.S.C. 5514; 4 CFR parts 101-105; 5 CFR part
550.

SOURCE: 59 FR 13187, Mar. 21, 1994, unless
otherwise noted.

Subpart A—Administrative
Collection of Claims

§608.801 Authority.

The regulations of this part are
issued under the Federal Claims Collec-
tion Act of 1966, as amended by the
Debt Collection Act of 1982, 31 U.S.C.
3701-3719 and 5 U.S.C. 5514, and in con-
formity with the joint regulations
issued under that Act by the General
Accounting Office and the Department
of Justice (joint regulations) pre-
scribing standards for administrative
collection, compromise, suspension,
and termination of agency collection
actions, and referral to the General Ac-
counting Office and to the Department
of Justice for litigation of civil claims
for money or property owed to the
United States (4 CFR parts 101-105).

§608.802

This part applies to all claims of in-
debtedness due and owing to the United
States and collectible under procedures
authorized by the Federal Claims Col-
lection Act of 1966, as amended by the
Debt Collection Act of 1982. The joint
regulations and this part do not apply
to conduct in violation of antitrust
laws, tax claims, claims between Fed-
eral agencies, or to any claim which
appears to involve fraud, presentation
of a false claim, or misrepresentation
on the part of the debtor or any other
party having an interest in the claim,
unless the Justice Department author-
izes the Farm Credit Administration,
pursuant to 4 CFR 101.3, to handle the
claim in accordance with the provi-
sions of 4 CFR parts 101-105. Addition-
ally, this part does not apply to Farm
Credit Administration assessments
under part 607 of this chapter.

Applicability.

§608.803 Definitions.

In this part (except where the term is
defined elsewhere in this part), the fol-
lowing definitions shall apply:

(a) Administrative offset or offset, as
defined in 31 U.S.C. 3701(a)(1), means
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withholding money payable by the
United States Government to, or held
by the Government for, a person to sat-
isfy a debt the person owes the Govern-
ment.

(b) Agency means a department, agen-
cy, or instrumentality in the executive
or legislative branch of the Govern-
ment.

(¢) Claim or debt means money or
property owed by a person or entity to
an agency of the Federal Government.
A “claim” or “debt” includes amounts
due the Government from loans insured
by or guaranteed by the United States
and all other amounts due from fees,
leases, rents, royalties, services, sales
of real or personal property, overpay-
ment, penalties, damages, interest, and
fines.

(d) Claim certification means a cred-
itor agency’s written request to a pay-
ing agency to effect an administrative
offset.

(e) Creditor agency means an agency
to which a claim or debt is owed.

(f) Debtor means the person or entity
owing money to the Federal Govern-
ment.

(g) FCA means the Farm Credit Ad-
ministration.

(h) Hearing official means an indi-
vidual who is responsible for reviewing
a claim under §608.810 of this part.

(i) Paying agency means an agency of
the Federal Government owing money
to a debtor against which an adminis-
trative or salary offset can be effected.

(i) Salary offset means an administra-
tive offset to collect a debt under 5
U.S.C. 5514 by deductions at one or
more officially established pay inter-
vals from the current pay account of a
debtor.

§608.804 Delegation of authority.

The FCA official(s) designated by the
Chairman of the Farm Credit Adminis-
tration are authorized to perform all
duties which the Chairman is author-
ized to perform under these regula-
tions, the Federal Claims Collection
Act of 1966, as amended, and the joint
regulations issued under that Act.

§608.805

(a) The collection of claims shall be
aggressively pursued in accordance
with the provisions of the Federal

Responsibility for collection.
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Claims Collection Act of 1966, as
amended, the joint regulations issued
under that Act, and these regulations.
Debts owed to the United States, to-
gether with charges for interest, pen-
alties, and administrative costs, should
be collected in one lump sum unless
otherwise provided by law. If a debtor
requests installment payments, the
debtor, as requested by the FCA, shall
provide sufficient information to dem-
onstrate that the debtor is unable to
pay the debt in one lump sum. When
appropriate, the FCA shall arrange an
installment payment schedule. Claims
which cannot be collected directly or
by administrative offset shall be either
written off as administratively
uncollectible or referred to the General
Counsel for further consideration.

(b) The Chairman, or designee of the
Chairman, may compromise claims for
money or property arising out of the
activities of the FCA, where the claim
(exclusive of charges for interest, pen-
alties, and administrative costs) does
not exceed $100,000. When the claim ex-
ceeds $100,000 (exclusive of charges for
interest, penalties, and administrative
costs), the authority to accept a com-
promise rests solely with the Depart-
ment of Justice. The standards gov-
erning the compromise of claims are
set forth in 4 CFR part 103.

(¢) The Chairman, or designee of the
Chairman, may suspend or terminate
the collection of claims which do not
exceed $100,000 (exclusive of charges for
interest, penalties, and administrative
costs) after deducting the amount of
any partial payments or collections. If,
after deducting the amount of any par-
tial payments or collections, a claim
exceeds $100,000 (exclusive of charges
for interest, penalties, and administra-
tive costs), the authority to suspend or
terminate rests solely with the Depart-
ment of Justice. The standards gov-
erning the suspension or termination
of claim collections are set forth in 4
CFR part 104.

(d) The FCA shall refer claims to the
Department of Justice for litigation or
to the General Accounting Office
(GAO) for claims arising from audit ex-
ceptions taken by the GAO to pay-
ments made by the FCA in accordance
with 4 CFR part 105.
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§608.806 Demand for payment.

(a) A total of three progressively
stronger written demands at not more
than 30-day intervals should normally
be made upon a debtor, unless a re-
sponse or other information indicates
that additional written demands would
either be unnecessary or futile. When
necessary to protect the Government’s
interest, written demands may be pre-
ceded by other appropriate actions
under Federal law, including imme-
diate referral for litigation and/or ad-
ministrative offset.

(b) The initial demand for payment
shall be in writing and shall inform the
debtor of the following:

(1) The amount of the debt, the date
it was incurred, and the facts upon
which the determination of indebted-
ness was made;

(2) The payment due date, which
shall be 30 calendar days from the date
of mailing or hand delivery of the ini-
tial demand for payment;

(3) The right of the debtor to inspect
and copy the records of the agency re-
lated to the claim or to receive copies
if personal inspection is impractical.
The debtor shall be informed that the
debtor may be assessed for the cost of
copying the documents in accordance
with §608.807;

(4) The right of the debtor to obtain
a review of the FCA’s determination of
indebtedness;

(5) The right of the debtor to offer to
enter into a written agreement with
the agency to repay the amount of the
claim. The debtor shall be informed
that the acceptance of such an agree-
ment is discretionary with the agency;

(6) That charges for interest, pen-
alties, and administrative costs will be
assessed against the debtor, in accord-
ance with 31 U.S.C. 3717, if payment is
not received by the payment due date;

(7) That if the debtor has not entered
into an agreement with the FCA to pay
the debt, has not requested the FCA to
review the debt, or has not paid the
debt by the payment due date, the FCA
intends to collect the debt by all le-
gally available means, which may in-
clude initiating legal action against
the debtor, referring the debt to a col-
lection agency for collection, col-
lecting the debt by offset, or asking
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other Federal agencies for assistance in
collecting the debt by offset;

(8) The name and address of the FCA
official to whom the debtor shall send
all correspondence relating to the debt;
and

(9) Other information, as may be ap-
propriate.

(¢) If, prior to, during, or after com-
pletion of the demand cycle, the FCA
determines to collect the debt by ei-
ther administrative or salary offset,
the FCA shall follow, as applicable, the
requirements for a Notice of Intent to
Collect by Administrative Offset or a
Notice of Intent to Collect by Salary
Offset set forth in §608.822.

(d) If no response to the initial de-
mand for payment is received by the
payment due date, the FCA shall take
further action under this part, under
the Federal Claims Collection Act of
1966, as amended, under the joint regu-
lations (4 CFR parts 101-105), or under
any other applicable State or Federal
law. These actions may include reports
to credit bureaus, referrals to collec-
tion agencies, termination of con-
tracts, debarment, and salary or ad-
ministrative offset.

§608.807 Right to inspect and copy
records.

The debtor may inspect and copy the
FCA records related to the claim. The
debtor shall give the FCA reasonable
advance notice that it intends to in-
spect and copy the records involved.
The debtor shall pay copying costs un-
less they are waived by the FCA. Copy-
ing costs shall be assessed pursuant to
§§602.11 and 602.12 of this chapter.

[69 FR 13187, Mar. 21, 1994, as amended at 71
FR 54900, Sept. 20, 2006]

§608.808 Right to offer to repay claim.

(a) The debtor may offer to enter into
a written agreement with the FCA to
repay the amount of the claim. The ac-
ceptance of such an offer and the deci-
sion to enter into such a written agree-
ment is at the discretion of the FCA.

(b) If the debtor requests a repay-
ment arrangement because payment of
the amount due would create a finan-
cial hardship, the FCA shall analyze
the debtor’s financial condition. The
FCA may enter into a written agree-
ment with the debtor permitting the
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debtor to repay the debt in install-
ments if the FCA determines, in its
sole discretion, that payment of the
amount due would create an undue fi-
nancial hardship for the debtor. The
written agreement shall set forth the
amount and frequency of installment
payments and shall, in accordance with
§608.812, provide for the imposition of
charges for interest, penalties, and ad-
ministrative costs unless waived by the
FCA.

(c) The written agreement may re-
quire the debtor to execute a confess-
judgment note when the total amount
of the deferred installments will exceed
$750. The FCA shall provide the debtor
with a written explanation of the con-
sequences of signing a confess-judg-
ment note. The debtor shall sign a
statement acknowledging receipt of
the written explanation. The state-
ment shall recite that the written ex-
planation was read and understood be-
fore execution of the note and that the
debtor signed the note knowingly and
voluntarily. Documentation of these
procedures will be maintained in the
FCA’s file on the debtor.

§608.809 Right to agency review.

(a) If the debtor disputes the claim,
the debtor may request a review of the
FCA’s determination of the existence
of the debt or of the amount of the
debt. If only part of the claim is dis-
puted, the undisputed portion should
be paid by the payment due date.

(b) To obtain a review, the debtor
shall submit a written request for re-
view to the FCA official named in the
initial demand letter, within 15 cal-
endar days after receipt of the letter.
The debtor’s request for review shall
state the basis on which the claim is
disputed.

(c) The FCA shall promptly notify
the debtor, in writing, that the FCA
has received the request for review.
The FCA shall conduct its review of
the claim in accordance with §608.810.

(d) Upon completion of its review of
the claim, the FCA shall notify the
debtor whether the FCA’s determina-
tion of the existence or amount of the
debt has been sustained, amended, or
canceled. The notification shall include
a copy of the written decision issued by
the hearing official pursuant to
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§608.810(e). If the FCA’s determination
is sustained, this notification shall
contain a provision which states that
the FCA intends to collect the debt by
all legally available means, which may
include initiating legal action against
the debtor, referring the debt to a col-
lection agency for collection, col-
lecting the debt by offset, or asking
other Federal agencies for assistance in
collecting the debt by offset.

§608.810 Review procedures.

(a) Unless an oral hearing is required
by §608.823(d), the FCA’s review shall
be a review of the written record of the
claim.

(b) If an oral hearing is required
under §608.823(d), the FCA shall provide
the debtor with a reasonable oppor-
tunity for such a hearing. The oral
hearing, however, shall not be an ad-
versarial adjudication and need not
take the form of a formal evidentiary
hearing. All significant matters dis-
cussed at the hearing, however, will be
carefully documented.

(c) Any review required by this part,
whether a review of the written record
or an oral hearing, shall be conducted
by a hearing official. In the case of a
salary offset, the hearing official shall
not be under the supervision or control
of the Chairman of the Farm Credit
Administration.

(d) The FCA may be represented by
legal counsel. The debtor may rep-
resent himself or herself or may be rep-
resented by an individual of the debt-
or’s choice and at the debtor’s expense.

(e) The hearing official shall issue a
final written decision based on docu-
mentary evidence and, if applicable, in-
formation developed at an oral hearing.
The written decision shall be issued as
soon as practicable after the review but
not later than 60 days after the date on
which the request for review was re-
ceived by the FCA, unless the debtor
requests a delay in the proceedings. A
delay in the proceedings shall be grant-
ed if the hearing official determines, in
his or her sole discretion, that there is
good cause to grant the delay. If a
delay is granted, the 60-day decision
period shall be extended by the number
of days by which the review was post-
poned.
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(f) Upon issuance of the written opin-
ion, the FCA shall promptly notify the
debtor of the hearing official’s deci-
sion. Said notification shall include a
copy of the written decision issued by
the hearing official pursuant to para-
graph (e) of this section.

§608.811 Special review.

(a) An employee subject to salary off-
set, under subpart C of this part, or a
voluntary repayment agreement, may,
at any time, request a special review
by the FCA of the amount of the salary
offset or voluntary repayment, based
on materially changed circumstances
such as, but not limited to, cata-
strophic illness, divorce, death, or dis-
ability.

(b) To determine whether an offset
would prevent the employee from
meeting essential subsistence expenses
(costs incurred for food, housing, cloth-
ing, transportation, and medical care),
the employee shall submit a detailed
statement and supporting documents
for the employee, his or her spouse, and
dependents indicating:

(1) Income from all sources;

(2) Assets;

(3) Liabilities;

(4) Number of dependents;

(5) Expenses for food, housing, cloth-
ing, and transportation;

(6) Medical expenses; and

(7) Exceptional expenses, if any.

(c) If the employee requests a special
review under this section, the em-
ployee shall file an alternative pro-
posed offset or payment schedule and a
statement, with supporting documents,
showing why the current salary offset
or payments result in an extreme fi-
nancial hardship to the employee.

(d) The FCA shall evaluate the state-
ment and supporting documents, and
determine whether the original offset
or repayment schedule imposes an
undue financial hardship on the em-
ployee. The FCA shall notify the em-
ployee in writing of such determina-
tion, including, if appropriate, a re-
vised offset or payment schedule.

§608.812 Charges for interest, admin-
istrative costs, and penalties.

(a) Except as provided in paragraph
(d) of this section, the FCA shall:

(1) Assess interest on unpaid claims;
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(2) Assess administrative costs in-
curred in processing and handling over-
due claims; and

(3) Assess penalty charges not to ex-
ceed 6 percent a year on any part of a
debt more than 90 days past due. The
imposition of charges for interest, ad-
ministrative costs, and penalties shall
be made in accordance with 31 U.S.C.
3717.

(b)(1) Interest shall accrue from the
date of mailing or hand delivery of the
initial demand for payment or the No-
tice of Intent to Collect by either Ad-
ministrative or Salary Offset if the
amount of the claim is not paid within
30 days from the date of mailing or
hand delivery of the initial demand or
notice.

(2) The 30-day period may be ex-
tended on a case-by-case basis if the
FCA reasonably determines that such
action is appropriate. Interest shall
only accrue on the principal of the
claim and the interest rate shall re-
main fixed for the duration of the in-
debtedness, except, as provided in para-
graph (c) of this section, in cases where
a debtor has defaulted on a repayment
agreement and seeks to enter into a
new agreement, or if the FCA reason-
ably determines that a higher rate is
necessary to protect the interests of
the United States.

(c) If a debtor defaults on a repay-
ment agreement and seeks to enter
into a new agreement, the FCA may as-
sess a new interest rate on the unpaid
claim. In addition, charges for interest,
administrative costs, and penalties
which accrued but were not collected
under the original repayment agree-
ment shall be added to the principal of
the claim to be paid under the new re-
payment agreement. Interest shall ac-
crue on the entire principal balance of
the claim, as adjusted to reflect any in-
crease resulting from the addition of
these charges.

(d) The FCA may waive charges for
interest, administrative costs, and/or
penalties if it determines that:

(1) The debtor is unable to pay any
significant sum toward the claim with-
in a reasonable period of time;

(2) Collection of charges for interest,
administrative costs, and/or penalties
would jeopardize collection of the prin-
cipal of the claim;
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(3) Collection of charges for interest,
administrative costs, or penalties
would be against equity and good con-
science; or

(4) It is otherwise in the best interest
of the United States, including the sit-
uation where an installment payment
agreement or offset is in effect.

§608.813 Contracting for
services.

collection

The Chairman, or designee of the
Chairman, may contract for collection
services in accordance with 31 U.S.C.
3718 and 4 CFR 102.6 to recover debts.

§608.814 Reporting of credit informa-
tion.

The Chairman, or designee of the
Chairman, may disclose to a consumer
reporting agency information that an
individual is responsible for a debt
owed to the United States. Information
will be disclosed to reporting agencies
in accordance with the terms and con-
ditions of agreements entered into be-
tween the FCA and the reporting agen-
cies. The terms and conditions of such
agreements shall specify that all of the
rights and protection afforded to the
debtor under 31 U.S.C. 3711(f) have been
fulfilled. The FCA shall notify each
consumer reporting agency, to which a
claim was disclosed, when the debt has
been satisfied.

§608.815 Credit report.

In order to aid the FCA in making
appropriate determinations regarding
the collection and compromise of
claims; the collection of charges for in-
terest, administrative costs, and pen-
alties; the use of administrative offset;
the use of other collection methods;
and the likelihood of collecting the
claim, the FCA may institute, con-
sistent with the provisions of the Fair
Credit Reporting Act (15 U.S.C. 1681, et
seq.), a credit investigation of the debt-
or immediately following a determina-
tion that the claim exists.

Subpart B—Administrative Offset

§608.820 Applicability.

(a) The provisions of this subpart
shall apply to the collection of debts by
administrative [or salary] offset under
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31 U.S.C. 3716, 5 U.S.C. 5514, or other
statutory or common law.

(b) Offset shall not be used to collect
a debt more than 10 years after the
Government’s right to collect the debt
first accrued, unless facts material to
the Government’s right to collect the
debt were not known and could not rea-
sonably have been known by the offi-
cial or officials of the Government who
were charged with the responsibility of
discovering and collecting such debt.

(c) Offset shall not be used with re-
spect to:

(1) Debts owed by other agencies of
the United States or by any State or
local government;

(2) Debts arising under or payments
made under the Social Security Act,
the Internal Revenue Code of 1986, as
amended, or tariff laws of the United
States; or

(3) Any case in which collection by
offset of the type of debt involved is ex-
plicitly provided for or prohibited by
another statute.

(d) Unless otherwise provided by con-
tract or law, debts or payments which
are not subject to offset under 31 U.S.C.
3716 or 5 U.S.C. 5514 may be collected
by offset if such collection is author-
ized under common law or other appli-
cable statutory authority.

§608.821 Collection by offset.

(a) Collection of a debt by adminis-
trative [or salary] offset shall be ac-
complished in accordance with the pro-
visions of these regulations, of 4 CFR
102.3, and 5 CFR part 550, subpart K. It
is not necessary for the debt to be re-
duced to judgment or to be undisputed
for offset to be used.

(b) The Chairman, or designee of the
Chairman, may determine that it is
feasible to collect a debt to the United
States by offset against funds payable
to the debtor.

(c) The feasibility of collecting a debt
by offset will be determined on a case-
by-case basis. This determination shall
be made by considering all relevant
factors, including the following:

(1) The degree to which the offset can
be accomplished in accordance with
law. This determination should take
into consideration relevant statutory,
regulatory, and contractual require-
ments;
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(2) The degree to which the FCA is
certain that its determination of the
existence and amount of the debt is
correct;

(3) The practicality of collecting the
debt by offset. The cost, in time and
money, of collecting the debt by offset
and the amount of money which can
reasonably be expected to be recovered
through offset will be relevant to this
determination; and

(4) Whether the use of offset will sub-
stantially interfere with or defeat the
purpose of a program authorizing pay-
ments against which the offset is con-
templated. For example, under a grant
program in which payments are made
in advance of the grantee’s perform-
ance, the imposition of offset against
such a payment may be inappropriate.

(d) The collection of a debt by offset
may not be feasible when there are cir-
cumstances which would indicate that
the likelihood of collection by offset is
less than probable.

(e) The offset will be effected 31 days
after the debtor receives a Notice of In-
tent to Collect by Administrative Off-
set (or Notice of Intent to Collect by
Salary Offset if the offset is a salary
offset), or upon the expiration of a stay
of offset, unless the FCA determines
under §608.824 that immediate action is
necessary.

(f) If the debtor owes more than one
debt, amounts recovered through offset
may be applied to them in any order.
Applicable statutes of limitation would
be considered before applying the
amounts recovered to any debts owed.

§608.822 Notice requirements before
offset.

(a) Except as provided in §608.824, the
FCA will provide the debtor with 30
calendar days’ written notice that un-
paid debt amounts shall be collected by
administrative [or salary] offset (No-
tice of Intent to Collect by Administra-
tive [or Salary] Offset) before the FCA
imposes offset against any money that
is to be paid to the debtor.

(b) The Notice of Intent to Collect by
Administrative [or Salary] Offset shall
be delivered to the debtor by hand or
by mail and shall provide the following
information:

(1) The amount of the debt, the date
it was incurred, and the facts upon
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which the determination of indebted-
ness was made;

(2) In the case of an administrative
offset, the payment due date, which
shall be 30 calendar days from the date
of mailing or hand delivery of the No-
tice;

(3) In the case of a salary offset: (i)
The FCA’s intention to collect the debt
by means of deduction from the em-
ployee’s current disposable pay ac-
count until the debt and all accumu-
lated interest is paid in full; and

(ii) The amount, frequency, proposed
beginning date, and duration of the in-
tended deductions;

(4) The right of the debtor to inspect
and copy the records of the FCA re-
lated to the claim or to receive copies
if personal inspection is impractical.
The debtor shall be informed that the
debtor shall be assessed for the cost of
copying the documents in accordance
with §608.807;

(5) The right of the debtor to obtain
a review of, and to request a hearing,
on the FCA’s determination of indebt-
edness, the propriety of collecting the
debt by offset, and, in the case of sal-
ary offset, the propriety of the pro-
posed repayment schedule (i.e., the per-
centage of disposable pay to be de-
ducted each pay period). The debtor
shall be informed that to obtain a re-
view, the debtor shall deliver a written
request for a review to the FCA official
named in the Notice, within 15 cal-
endar days after the debtor’s receipt of
the Notice. In the case of a salary off-
set, the debtor shall also be informed
that the review shall be conducted by
an official arranged for by the FCA
who shall be a hearing official not
under the control of the Chairman of
the Farm Credit Administration, or an
administrative law judge;

(6) That the filing of a petition for
hearing within 15 calendar days after
receipt of the Notice will stay the com-
mencement of collection proceedings;

(7) That a final decision on the hear-
ing (if one is requested) will be issued
at the earliest practical date, but not
later than 60 days after the filing of the
written request for review unless the
employee requests, and the hearing of-
ficial grants, a delay in the pro-
ceedings;
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(8) The right of the debtor to offer to
enter into a written agreement with
the FCA to repay the amount of the
claim. The debtor shall be informed
that the acceptance of such an agree-
ment is discretionary with the FCA;

(9) That charges for interest, pen-
alties, and administrative costs shall
be assessed against the debtor, in ac-
cordance with 31 U.S.C. 3717, if pay-
ment is not received by the payment
due date. The debtor shall be informed
that such assessments must be made
unless excused in accordance with the
Federal Claims Collection Standards (4
CFR parts 103 and 104);

(10) The amount of accrued interest
and the amount of any other penalties
or administrative costs which may
have been added to the principal debt;

(11) That if the debtor has not en-
tered into an agreement with the FCA
to pay the debt, has not requested the
FCA to review the debt, or has not paid
the debt prior to the date on which the
offset is to be imposed, the FCA in-
tends to collect the debt by adminis-
trative [or salary] offset or by request-
ing other Federal agencies for assist-
ance in collecting the debt by offset.
The debtor shall be informed that the
offset shall be imposed against any
funds that might become available to
the debtor, until the principal debt and
all accumulated interest and other
charges are paid in full;

(12) The date on which the offset will
be imposed, which shall be 31 calendar
days from the date of mailing or hand
delivery of the Notice. The debtor shall
be informed that the FCA reserves the
right to impose an offset prior to this
date if the FCA determines that imme-
diate action is necessary;

(13) That any knowingly false or friv-
olous statements, representations, or
evidence may subject the debtor to:

(i) Penalties under the False Claims
Act, sections 3729 through 3731 of title
31, United States Code, or any other
applicable statutory authority;

(ii) Criminal penalties under sections
286, 287, 1001, and 1002 of title 18, United
States Code, or any other applicable
statutory authority; and, with regard
to employees,

(iii) Disciplinary procedures appro-
priate under chapter 75 of title 5,
United States Code; part 752 of title 5,
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Code of Federal Regulations, or any
other applicable statute or regulation;

(14) The name and address of the FCA
official to whom the debtor shall send
all correspondence relating to the debt
or the offset;

(15) Any other rights and remedies
available to the debtor under statutes
or regulations governing the program
for which the collection is being made;

(16) That unless there are applicable
contractual or statutory provisions to
the contrary, amounts paid on or de-
ducted for the debt, which are later
waived or found not owed to the United
States, will be promptly refunded to
the employee; and

(17) Other information, as may be ap-
propriate.

(c) When the procedural requirements
of this section have been provided to
the debtor in connection with the same
debt or under some other statutory or
regulatory authority, the FCA is not
required to duplicate those require-
ments before effecting offset.

§608.823 Right to review of claim.

(a) If the debtor disputes the claim,
the debtor may request a review of the
FCA’s determination of the existence
of the debt, the amount of the debt, the
propriety of collecting the debt by off-
set, and in the case of salary offset, the
propriety of the proposed repayment
schedule. If only part of the claim is
disputed, the undisputed portion
should be paid by the payment due
date.

(b) To obtain a review, the debtor
shall submit a written request for re-
view to the FCA official named in the
Notice of Intent to Collect by Adminis-
trative [or Salary] Offset within 15 cal-
endar days after receipt of the notice.
The debtor’s written request for review
shall state the basis on which the
claim is disputed and shall specify
whether the debtor requests an oral
hearing or a review of the written
record of the claim. If an oral hearing
is requested, the debtor shall explain in
the request why the matter cannot be
resolved by a review of the documen-
tary evidence alone.

(c) The FCA shall promptly notify
the debtor, in writing, that the FCA
has received the request for review.
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The FCA shall conduct its review of
the claim in accordance with §608.810.

(d) The FCA’s review of the claim,
under this section, shall include pro-
viding the debtor with a reasonable op-
portunity for an oral hearing if:

(1) An applicable statute authorizes
or requires the FCA to consider waiver
of the indebtedness, the debtor re-
quests waiver of the indebtedness, and
the waiver determination turns on an
issue of credibility or veracity; or

(2) The debtor requests reconsider-
ation of the debt and the FCA deter-
mines that the question of the indebt-
edness cannot be resolved by reviewing
the documentary evidence; for exam-
ple, when the validity of the debt turns
on an issue of credibility or veracity.

(e) A debtor waives the right to a
hearing and will have his or her debt
offset in accordance with the proposed
offset schedule if the debtor:

(1) Fails to file a written request for
review within the timeframe set forth
in paragraph (b) of this section, unless
the FCA determines that the delay was
the result of circumstances beyond his
or her control; or

(2) Fails to appear at an oral hearing
of which he or she was notified unless
the hearing official determines that
the failure to appear was due to cir-
cumstances beyond the employee’s
control.

(f) Upon completion of its review of
the claim, the FCA shall notify the
debtor whether the FCA’s determina-
tion of the existence or amount of the
debt has been sustained, amended, or
canceled. The notification shall include
a copy of the written decision issued by
the hearing official, pursuant to
§608.810(e). If the FCA’s determination
is sustained, this notification shall
contain a provision which states that
the FCA intends to collect the debt by
offset or by requesting other Federal
agencies for assistance in collecting
the debt.

(g) When the procedural require-
ments of this section have been pro-
vided to the debtor in connection with
the same debt or under some other
statutory or regulatory authority, the
FCA is not required to duplicate those
requirements before effecting offset.
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§608.824 Waiver
quirements.

(a) The FCA may impose offset
against a payment to be made to a
debtor prior to the completion of the
procedures required by this part, if:

(1) Failure to impose the offset would
substantially prejudice the Govern-
ment’s ability to collect the debt; and

(2) The timing of the payment
against which the offset will be im-
posed does not reasonably permit the
completion of those procedures.

(b) The procedures required by this
part shall be complied with promptly
after the offset is imposed. Amounts
recovered by offset, which are later
found not to be owed to the Govern-
ment, shall be promptly refunded to
the debtor.

of procedural re-

§608.825 Coordinating offset
other Federal agencies.

(a)(1) Any creditor agency which re-
quests the FCA to impose an offset
against amounts owed to the debtor
shall submit to the FCA a claim cer-
tification which meets the require-
ments of this paragraph. The FCA shall
submit the same certification to any
agency that the FCA requests to effect
an offset.

(2) The claim certification shall be in
writing. It shall certify the debtor owes
the debt and that all of the applicable
requirements of 31 U.S.C. 3716 and 4
CFR part 102 have been met. If the in-
tended offset is to be a salary offset, a
claim certification shall instead certify
that the debtor owes the debt and that
the applicable requirements of 5 U.S.C.
5614 and 5 CFR part 550, subpart K,
have been met.

(3) A certification that the debtor
owes the debt shall state the amount of
the debt, the factual basis supporting
the determination of indebtedness, and
the date on which payment of the debt
was due. A certification that the re-
quirements of 31 U.S.C. 3716 and 4 CFR
part 102 have been met shall include a
statement that the debtor has been
sent a notice of Intent to Collect by
Administrative Offset at least 31 cal-
endar days prior to the date of the in-
tended offset or a statement that pur-
suant to 4 CFR 102.3(b)(5) said Notice
was not required to be sent. A certifi-
cation that the requirements of 5

with
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U.S.C. 5514 and 5 CFR part 550, subpart
K, have been met shall include a state-
ment that the debtor has been sent a
Notice of Intent to Collect by Salary
Offset at least 31 calendar days prior to
the date of the intended offset or a
statement that pursuant to 4 CFR
102.3(b)(5b) said Notice was not required
to be sent.

(b)(1) The FCA shall not effect an off-
set requested by another Federal agen-
cy without first obtaining the claim
certification required by paragraph (a)
of this section. If the FCA receives an
incomplete claim certification, the
FCA shall return the claim certifi-
cation with notice that a claim certifi-
cation which complies with the re-
quirements of paragraph (a) of this sec-
tion must be submitted to the FCA be-
fore the FCA will consider effecting an
offset.

(2) The FCA may rely on the informa-
tion contained in the claim certifi-
cation provided by a requesting cred-
itor agency. The FCA is not authorized
to review a creditor agency’s deter-
mination of indebtedness.

(c) Only the creditor agency may
agree to enter into an agreement with
the debtor for the repayment of the
claim. Only the creditor agency may
agree to compromise, suspend, or ter-
minate collection of the claim.

(d) The FCA may decline, for good
cause, a request by another agency to
effect an offset. Good cause includes
that the offset might disrupt, directly
or indirectly, essential FCA operations.
The refusal and the reasons shall be
sent in writing to the creditor agency.

§608.826 Stay of offset.

(a)(1) When a creditor agency re-
ceives a debtor’s request for inspection
of agency records, the offset is stayed
for 10 calendar days beyond the date
set for the record inspection.

(2) When a creditor agency receives a
debtor’s offer to enter into a repay-
ment agreement, the offset is stayed
until the debtor is notified as to wheth-
er the proposed agreement is accept-
able.

(3) When a review is conducted, the
offset is stayed until the creditor agen-
cy issues a final written decision.

(b) When offset is stayed, the amount
of the debt and the amount of any ac-
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crued interest or other charges will be
withheld from payments to the debtor.
The withheld amounts shall not be ap-
plied against the debt until the stay
expires. If withheld funds are later de-
termined not to be subject to offset,
they will be promptly refunded to the
debtor.

(c) If the FCA is the creditor agency
and the offset is stayed, the FCA will
immediately notify an offsetting agen-
cy to withhold the payment pending
termination of the stay.

§608.827 Offset against amounts pay-
able from Civil Service Retirement
and Disability Fund.

The FCA may request that monies
payable to a debtor from the Civil
Service Retirement and Disability
Fund be administratively offset to col-
lect debts owed to the FCA by the debt-
or. The FCA must certify that the
debtor owes the debt, the amount of
the debt, and that the FCA has com-
plied with the requirements set forth
in this part, 4 CFR 102.3, and the Office
of Personnel Management regulations.
The request shall be submitted to the
official designated in the Office of Per-
sonnel Management regulations to re-
ceive the request.

Subpart C—Offset Against Salary

§608.835

The purpose of this subpart is to im-
plement section 5 of the Debt Collec-
tion Act of 1982 (Pub. L. 97-365)(5 U.S.C.
5514), which authorizes the collection
of debts owed by Federal employees to
the Federal Government by means of
salary offsets. These regulations pro-
vide procedures for the collection of a
debt owed to the Government by the
imposition of a salary offset against
amounts payable to a Federal em-
ployee as salary. These regulations are
consistent with the regulations on sal-
ary offset published by the Office of
Personnel Management, codified in 5
CFR part 550, subpart K. Since salary
offset is a type of administrative off-
set, this subpart supplements subpart
B.

Purpose.

§608.836 Applicability of regulations.

(a) These regulations apply to the
following cases:
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(1) Where the FCA is owed a debt by
an individual currently employed by
another agency;

(2) Where the FCA is owed a debt by
an individual who is currently em-
ployed by the FCA; or

(3) Where the FCA currently employs
an individual who owes a debt to an-
other Federal agency. Upon receipt of
proper certification from the creditor
agency, the FCA will offset the debtor-
employee’s salary in accordance with
these regulations.

(b) These regulations do not apply to
the following:

(1) Debts or claims rising under the
Internal Revenue Code of 1986, as
amended (26 U.S.C. 1 et seq.); the Social
Security Act (42 U.S.C. 301 et seq.); the
tariff laws of the United States; or to
any case where collection of a debt by
salary offset is explicitly provided for
or prohibited by another statute (e.g.,
travel advances in 5 U.S.C. 5705 and em-
ployee training expenses in 5 U.S.C.
4108).

(2) Any adjustment to pay arising
from an employee’s election of cov-
erage or a change in coverage under a
Federal benefits program requiring
periodic deductions from pay if the
amount to be recovered was accumu-
lated over four pay periods or less.

(3) A claim which has been out-
standing for more than 10 years after
the creditor agency’s right to collect
the debt first accrued, unless facts ma-
terial to the Government’s right to col-
lect were not known and could not rea-
sonably have been known by the offi-
cial or officials charged with the re-
sponsibility for discovery and collec-
tion of such debts.

§608.837 Definitions.

In this subpart, the following defini-
tions shall apply:

(a) Agency means:

(1) An executive agency as defined by
5 U.S.C. 105, including the TUnited
States Postal Service and the United
States Postal Rate Commission;

(2) A military department as defined
in 5 U.S.C. 102;

(3) An agency or court of the judicial
branch, including a court as defined in
28 U.S.C. 610, the District Court for the
Northern Mariana Islands, and the Ju-
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dicial Panel on Multi-district Litiga-
tion;

(4) An agency of the legislative
branch, including the United States
Senate and the United States House of
Representatives; or

(5) Other independent establishments
that are entities of the Federal Govern-
ment.

(b) Disposable pay means, for an offi-
cially established pay interval, that
part of current basic pay, special pay,
incentive pay, retired pay, retainer
pay, or, in the case of an employee not
entitled to basic pay, other authorized
pay, remaining after the deduction of
any amount required by law to be with-
held. The FCA shall allow the deduc-
tions described in 5 CFR 581.105 (b)
through (f).

(c) Employee means a current em-
ployee of the FCA or other agency, in-
cluding a current member of the Armed
Forces or Reserve of the Armed Forces
of the United States.

(d) Waiver means the cancellation, re-
mission, forgiveness, or nonrecovery of
a debt allegedly owed by an employee
to the FCA or another agency as per-
mitted or required by 5 U.S.C. 5584 or
8346(b), 10 U.S.C. 2774, 32 U.S.C. 716, or
any other law.

§608.838 Waiver requests and claims
to the General Accounting Office.

(a) The regulations contained in this
subpart do not preclude an employee
from requesting a waiver of an over-
payment under 5 U.S.C. 5584 or 8346(b),
10 U.S.C. 2774, 32 U.S.C. 716, or in any
way questioning the amount or valid-
ity of a debt by submitting a subse-
quent claim to the General Accounting
Office in accordance with the proce-
dures prescribed by the General Ac-
counting Office.

(b) These regulations also do not pre-
clude an employee from requesting a
waiver pursuant to other statutory
provisions pertaining to the particular
debts being collected.

§608.839 Procedures for salary offset.

(a) The Chairman, or designee of the
Chairman, shall determine the amount
of an employee’s disposable pay and
the amount to be deducted from the
employee’s disposable pay at regular
pay intervals.
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(b) Deductions shall begin within
three official pay periods following the
date of mailing or delivery of the No-
tice of Intent to Collect by Salary Off-
set.

(c)(1) If the amount of the debt is
equal to or is less than 15 percent of
the employee’s disposable pay, such
debt should be collected in one lump-
sum deduction.

(2) If the amount of the debt is not
collected in one lump-sum deduction,
the debt shall be collected in install-
ment deductions over a period of time
not greater than the anticipated period
of employment. The size and frequency
of installment deductions will bear a
reasonable relation to the size of the
debt and the employee’s ability to pay.
However, the amount deducted from
any pay period will not exceed 15 per-
cent of the employee’s disposable pay
for that period, unless the employee
has agreed in writing to the deduction
of a greater amount.

(3) A deduction exceeding the 15-per-
cent disposable pay limitation may be
made from any final salary payment
pursuant to 31 U.S.C. 3716 in order to
liquidate the debt, whether the em-
ployee is being separated voluntarily
or involuntarily.

(4) Whenever an employee subject to
salary offset is separated from the FCA
and the balance of the debt cannot be
liquidated by offset of the final salary
check pursuant to 31 U.S.C. 3716, the
FCA may offset any later payments of
any kind against the balance of the
debt.

(d) In instances where two or more
creditor agencies are seeking salary
offsets against current employees of
the FCA or where two or more debts
are owed to a single creditor agency,
the FCA, at its discretion, may deter-
mine whether one or more debts should
be offset simultaneously within the 15-
percent limitation. Debts owed to the
FCA should generally take precedence
over debts owed to other agencies.

§608.840 Refunds.

(a) In instances where the FCA is the
creditor agency, it shall promptly re-
fund any amounts deducted under the
authority of 5 U.S.C. 5514 when:

(1) The debt is waived or otherwise
found not to be owed to the United
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States (unless expressly prohibited by
statute or regulations); or

(2) An administrative or judicial
order directs the FCA to make a re-
fund.

(b) Unless required or permitted by
law or contract, refunds under this sec-
tion shall not bear interest.

§608.841 Requesting current paying
agency to offset salary.

(a) To request a paying agency to im-
pose a salary offset against amounts
owed to the debtor, the FCA shall pro-
vide the paying agency with a claim
certification which meets the require-
ments set forth in §608.825(a). The FCA
shall also provide the paying agency
with a repayment schedule determined
under the provisions of §608.839 or in
accordance with a repayment agree-
ment entered into with the debtor.

(b) If the employee separates from
the paying agency before the debt is
paid in full, the paying agency shall
certify the total amount collected on
the debt. A copy of this certification
shall be sent to the employee and a
copy shall be sent to the FCA. If the
paying agency is aware that the em-
ployee is entitled to payments from the
Civil Service Retirement and Dis-
ability Fund, or other similar pay-
ments, it must provide written notifi-
cation to the agency responsible for
making such payments that the debtor
owes a debt (including the amount) and
that the provisions of this section have
been fully complied with. However, the
FCA must submit a properly certified
claim to the agency responsible for
making such payments before the col-
lection can be made.

(c) When an employee transfers to
another paying agency, the FCA is not
required to repeat the due process pro-
cedures set forth in 5 U.S.C. 55614 and
this part to resume the collection. The
FCA shall, however, review the debt
upon receiving the former paying agen-
cy’s notice of the employee’s transfer
to make sure the collection is resumed
by the new paying agency.

(d) If a special review is conducted
pursuant to §608.811 and results in a re-
vised offset or repayment schedule, the
FCA shall provide a new claim certifi-
cation to the paying agency.
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§608.842 Responsibility of the FCA as
the paying agency.

(a) When the FCA receives a claim
certification from a creditor agency,
deductions should be scheduled to
begin at the next officially established
pay interval. The FCA shall send the
debtor written notice which provides:

(1) That the FCA has received a valid
claim certification from the creditor
agency;

(2) The date on which salary offset
will begin;

(3) The amount of the debt; and

(4) The amount of such deductions.

(b) If, after the creditor agency has
submitted the claim certification to
the FCA, the employee transfers to a
different agency before the debt is col-
lected in full, the FCA must certify the
total amount collected on the debt.
The FCA shall send a copy of this cer-
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tification to the creditor agency and a
copy to the employee. If the FCA is
aware that the employee is entitled to
payments from the Civil Service Re-
tirement Fund and Disability Fund, or
other similar payments, it shall pro-
vide written notification to the agency
responsible for making such payments
that the debtor owes a debt (including
the amount).

§608.843 Nonwaiver of rights by pay-
ments.

An employee’s involuntary payment
of all or any portion of a debt being
collected under this subpart shall not
be construed as a waiver of any rights
the employee may have under 5 U.S.C.
5514 or any other provisions of a writ-
ten contract or law unless there are
statutory or contractual provisions to
the contrary.
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Subpart A—General Rules

§609.905 Background.

The Farm Credit Administration
(FCA) wants to create a flexible regu-
latory environment that facilitates
electronic commerce (E-commerce) and
allows Farm Credit System (System)
institutions and their customers to use
new technologies. System institutions
may use E-commerce but must estab-
lish good business practices that en-
sure safety and soundness while doing
S0.

§609.910 Compliance with the Elec-
tronic Signatures in Global and Na-
tional Commerce Act (Public Law
106-229) (E-SIGN).

(a) General. E-SIGN makes it easier
to conduct E-commerce. With some ex-
ceptions, E-SIGN permits the use and
establishes the legal validity of elec-
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tronic contracts, electronic signatures,
and records maintained in electronic
rather than paper form. It governs
transactions relating to the conduct of
business, consumer, or commercial af-
fairs between two or more persons. E-
commerce is optional; all parties to a
transaction must agree before it can be
used.

(b) Consumer transactions. E-SIGN
contains extensive consumer disclosure
provisions that apply whenever an-
other consumer protection law, such as
the Equal Credit Opportunity Act, re-
quires the disclosure of information to
a consumer in writing. Consumer
means an individual who obtains,
through a transaction, products or
services, including credit, used pri-
marily for personal, family, or house-
hold purposes. You must follow E-
SIGN'’s specific procedures to make the
required consumer disclosures elec-
tronically. E-SIGN’s special disclosure
rules for consumer transactions do not
apply to business transactions. Under
E-SIGN, some System loans qualify as
consumer transactions, while others
are business transactions. You will
need to distinguish between the two
types of transactions to comply with
E-SIGN.

(c) Specific exceptions. E-SIGN does
not permit electronic notification for
notices of default, acceleration, repos-
session, foreclosure, eviction, or the
right to cure, under a credit agreement
secured by, or a rental agreement for, a
person’s primary residence. These no-
tices require paper notification. The
law also requires paper notification to
cancel or terminate life insurance.
Thus, System institutions cannot use
electronic notification to deliver some
notices that must be provided under
part 617, subparts A, D, E, and G of this
chapter. In addition, E-SIGN does not
apply to the writing or signature re-
quirements imposed under the Uniform
Commercial Code, other than sections
1-107 and 1-206 and Articles 2 and 2A.

(d) Promissory notes. E-SIGN estab-
lishes special technological and busi-
ness process standards for electronic
promissory notes secured by real es-
tate. To treat an electronic version of
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such a promissory note as the equiva-
lent of a paper promissory note, you
must conform to E-SIGN’s detailed re-
quirements for transferable records. A
transferable record is an electronic
record that:

(1) Would be a note under Article 3 of
the Uniform Commercial Code if the
electronic record were in writing;

(2) The issuer of the electronic record
has expressly agreed is a transferable
record; and

(3) Relates to a loan secured by real
property.

(e) Effect on State and Federal law. E-
SIGN preempts most State and Federal
statutes or regulations, including the
Farm Credit Act of 1971, as amended
(Act), and its implementing regula-
tions, that require contracts or other
business, consumer, or commercial
records to be written, signed, or in non-
electronic form. Under E-SIGN, an
electronic record or signature gen-
erally satisfies any provision of the
Act, or its implementing regulations
that requires such records and signa-
tures to be written, signed, or in paper
form. Therefore, unless an exception
applies or a necessary condition under
E-SIGN has not been met, an electronic
record or signature satisfies any appli-
cable provision of the Act or its imple-
menting regulations.

(f) Document integrity and signature
authentication. Each System institu-
tion must verify the legitimacy of an
E-commerce communication, trans-
action, or access request. Document in-
tegrity ensures that the same docu-
ment is provided to all parties. Signa-
ture authentication proves the identi-
ties of all parties. The parties to the
transaction may determine how to en-
sure document integrity and signature
authentication.

(g) Records retention. Each System in-
stitution may maintain all records
electronically even if originally they
were paper records. The stored elec-
tronic record must accurately reflect
the information in the original record.
The electronic record must be acces-
sible and capable of being reproduced
by all persons entitled by law or regu-
lations to review the original record.

[67 FR 16631, Apr. 8, 2002, as amended at 69
FR 10906, Mar. 9, 2004]
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§609.915 Compliance with Federal Re-
serve Board Regulations B, M, and

The regulations in this part require
fair practices and meaningful disclo-
sures for certain lending and leasing
activities. System institutions must
comply with Federal Reserve Board
Regulations B (Equal Credit Oppor-
tunity), M (Consumer Leasing), and Z
(Truth in Lending) (12 CFR parts 202,
213, and 226).

Subpart B—Interpretations and
Definitions

§609.920 Interpretations.

(a) E-SIGN preempts most statutes
and regulations, including the Act and
its implementing regulations that re-
quire paper copies and handwritten sig-
natures in business, consumer, or com-
mercial transactions. E-SIGN requires
that statutes and regulations be inter-
preted to allow E-commerce as long as
the safeguards of E-SIGN are met and
its exceptions recognized. Generally,
an electronic record or signature satis-
fies any provision of the Act or its im-
plementing regulations that require
such records and signatures to be writ-
ten, signed, or in paper form.

(b) System institutions may inter-
pret the Act and its implementing reg-
ulations broadly to allow electronic
transmissions, communications,
records, and submissions, as provided
by E-SIGN. This means that the terms
address, copy, distribute, document,
file, mail, notice, notify, record, pro-
vide, send, signature, sent, written,
writing, and similar words generally
should be interpreted to permit elec-
tronic transmissions, communications,
records, and submissions in business,
consumer, or commercial transactions.

§609.925 Definitions.

We provide the following definitions
that apply to the Act and its imple-
menting regulations:

(a) Electronic means relating to tech-
nology having electrical, digital, mag-
netic, wireless, optical, electro-
magnetic, or similar capabilities.

(b) Electronic communication means a
message that can be transmitted elec-
tronically and displayed on equipment
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as visual text. An example is a message
displayed on a personal computer mon-
itor screen. This does not include
audio- and voice-response telephone
systems.

(c) Electronic business (E-business) or
electronic commerce (E-commerce) means
buying, selling, producing, or working
in an electronic medium.

(d) Electronic mail (E-mail) means:

(1) To send or submit information
electronically; or

(2) A communication received elec-
tronically.

(e) Electronic signature means an elec-
tronic sound, symbol, or process, at-
tached to or logically associated with a
contract or other record and executed
or adopted by a person with the intent
to sign the record. Electronic signature
describes a category of electronic proc-
esses that can be substituted for a
handwritten signature.

Subpart C—Standards for Boards
and Management

§609.930 Policies and procedures.

The FCA supports E-commerce and
wants to facilitate it and other new
technologies and innovations to en-
hance the efficient conduct of business
and the delivery of safe and sound cred-
it and closely related services. Through
E-commerce, System institutions can
enhance customer service, access infor-
mation, and provide alternate commu-
nication systems. At the same time, E-
commerce presents challenges and
risks that your board must carefully
consider in advance. Before engaging in
E-commerce, you must weigh its busi-
ness risks against its benefits. You
must also adopt E-commerce policies
and procedures to ensure your institu-
tion’s safety and soundness and compli-
ance with law and regulations. Among
other concerns, the policies and proce-
dures must address, when applicable:

(a) Security and integrity of System
institution and borrower data;

(b) The privacy of your customers as
well as visitors to your Web site;

(c) Notices to customers or visitors
to your Web site when they link to an
affiliate or third party Web site;

(d) Capability of vendor or applica-
tion providers;
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(e) Business resumption after disrup-
tion;

(f) Fraud and money laundering;

(g) Intrusion detection and manage-
ment;

(h) Liability insurance; and

(i) Prompt reporting of known or sus-
pected criminal violations associated
with E-commerce to law enforcement
authorities and FCA under part 612,
subpart B of this chapter.

[67 FR 16631, Apr. 8, 2002; 69 FR 42853, July 19,
2004]

§609.935

When engaging in E-commerce, the
business plan required under part 618 of
this chapter, subpart J, must describe
the E-commerce initiative, including
intended objectives, business risks, se-
curity issues, relevant markets, and
legal compliance.

Business planning.

§609.940 Internal systems and con-
trols.

When applicable, internal systems
and controls must provide reasonable
assurances that System institutions
will:

(a) Follow and achieve business plan
objectives and policies and procedures
requirements regarding E-commerce;
and

(b) Prevent and detect material defi-
ciencies on a timely basis.

§609.945

Records stored electronically must
be accurate, accessible, and reproduc-
ible for later reference.

Records retention.

Subpart D—General Requirements
for Electronic Communications

§609.950 Electronic communications.

(a) Agreement. In accordance with E-
SIGN, System institutions may com-
municate electronically in business,
consumer, or commercial transactions.
E-commerce transactions require the
agreement of all parties when you do
business.

(b) Communications with consumers. E-
SIGN and Federal Reserve Board Regu-
lations B, M, and Z (12 CFR parts 202,
213, and 226) outline specific disclosure
requirements for communications with
consumers.
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(c) Communications with parties other
than consumers. The consumer disclo-
sure requirements of E-SIGN and of
Federal Reserve Board Regulation B (12
CFR part 202) do not apply to your
communications with parties other
than consumers. (Federal Reserve
Board Regulations M and Z (12 CFR
parts 213 and 226) apply to consumers
only.) Nonetheless, you must ensure
that your communications, including
those disclosures required under the
Act and the regulations in this part,
demonstrate good business practices in
the delivery of credit and closely re-
lated services and in your obtaining
goods and services.

PART 610—REGISTRATION OF
MORTGAGE LOAN ORIGINATORS

Sec.

610.101 Authority, purpose, and scope.

610.102 Definitions.

610.103 Registration of mortgage loan origi-
nators.

610.104 Policies and procedures.

610.105 Use of unique identifier.

APPENDIX A TO PART 610—EXAMPLES OF
MORTGAGE LOAN ORIGINATOR ACTIVITIES

AUTHORITY: Secs. 1.5, 1.7, 1.9, 1.10, 1.11, 1.13,
2.2, 2.4, 2.12, 5.9, 5.17, 7.2, 7.6, 7.8 of the Farm
Credit Act (12 U.S.C. 2013, 2015, 2017, 2018,
2019, 2021, 2073, 2075, 2093, 2243, 2252, 2279a-2,
2279b, 2279¢-10); and secs. 1501 et seq. of Pub.
L. 110-289, 122 Stat. 2654.

SOURCE: 75 FR 44700, July 28, 2010, unless
otherwise noted.

§610.101 Authority, and

scope.

(a) Authority. This part is issued pur-
suant to the Secure and Fair Enforce-
ment for Mortgage Licensing Act of
2008, title V of the Housing and Eco-
nomic Recovery Act of 2008 (S.A.F.E.
Act) (Pub. L. 110-289, 122 Stat. 2654, 12
U.S.C. 5101 et seq.).

(b) Purpose. This part implements the
S.A.F.E. Act’s Federal registration re-
quirement for mortgage loan origina-
tors. The S.A.F.E. Act provides that
the objectives of this registration in-
clude aggregating and improving the
flow of information to and between reg-
ulators; providing increased account-
ability and tracking of mortgage loan
originators; enhancing consumer pro-
tections; supporting anti-fraud meas-
ures; and providing consumers with

purpose,

50

12 CFR Ch. VI (1-1-11 Edition)

easily accessible information at no
charge regarding the employment his-
tory of, and publicly adjudicated dis-
ciplinary and enforcement actions
against, mortgage loan originators.

(c) Scope—(1) In general. This part ap-
plies to any Farm Credit System lend-
ing institution that actually originates
residential mortgage loans pursuant to
its authority under sections 1.9(3), 1.11,
or 2.4(a) and (b) of the Farm Credit Act
of 1971, as amended, and their employ-
ees who act as mortgage loan origina-
tors.

(2) De minimis exception.

(i) This part and the requirements of
12 U.S.C. 5103(a)(1)(A) and (2) of the
S.A.F.E. Act do not apply to any em-
ployee of a Farm Credit System insti-
tution who has never been registered or
licensed through the Registry as a
mortgage loan originator if during the
past 12 months the employee acted as a
mortgage loan originator for 5 or fewer
residential mortgage loans.

(ii) Prior to engaging in mortgage
loan origination activity that exceeds
the exception limit in paragraph
(¢)(2)(i) of this section, a Farm Credit
System institution employee must reg-
ister with the Registry pursuant to
this part.

(iii) Evasion. Farm Credit System in-
stitutions are prohibited from engaging
in any act or practice to evade the lim-
its of the de minimis exception set forth
in paragraph (¢)(2)(i) of this section.

§610.102

For purposes of this part, the fol-
lowing definitions apply:

(a) Annual renewal period means No-
vember 1 through December 31 of each
year.

(b)(1) Mortgage loan originator! means
an individual who:

(i) Takes a residential mortgage loan
application; and

(ii) Offers or negotiates terms of a
residential mortgage loan for com-
pensation or gain.

(2) The term mortgage loan originator
does not include:

Definitions.

1 Appendix A of this part provides examples
of activities that would, and would not,
cause an employee to fall within this defini-
tion of mortgage loan originator.
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(i) An individual who performs purely
administrative or clerical tasks on be-
half of an individual who is described
in paragraph (b)(1) of this section;

(ii) An individual who only performs
real estate brokerage activities (as de-
fined in 12 U.S.C. 5102(3)(D)) and is li-
censed or registered as a real estate
broker in accordance with applicable
State law, unless the individual is com-
pensated by a lender, a mortgage
broker, or other mortgage loan origi-
nator or by any agent of such lender,
mortgage broker, or other mortgage
loan originator, and meets the defini-
tion of mortgage loan originator in
paragraph (b)(1) of this section; or

(iii) An individual or entity solely in-
volved in extensions of credit related
to timeshare plans, as that term is de-
fined in 11 U.S.C. 101(563D).

(3) Administrative or clerical tasks
means the receipt, collection, and dis-
tribution of information common for
the processing or underwriting of a
loan in the residential mortgage indus-
try and communication with a con-
sumer to obtain information necessary
for the processing or underwriting of a
residential mortgage loan.

(c) Nationwide Mortgage Licensing Sys-
tem and Registry or Registry means the
system developed and maintained by
the Conference of State Bank Super-
visors and the American Association of
Residential Mortgage Regulators for
the State licensing and registration of
State-licensed mortgage loan origina-
tors and the registration of mortgage
loan originators pursuant to 12 U.S.C.
5107.

(d) Registered mortgage loan originator
or registrant means any individual who:

(1) Meets the definition of mortgage
loan originator and is an employee of a
Farm Credit System institution; and

(2) Is registered pursuant to this part
with, and maintains a unique identifier
through, the Registry.

(e) Residential mortgage loan means
any loan primarily for personal, fam-
ily, or household use that is secured by
a mortgage, deed of trust, or other
equivalent consensual security interest
on a dwelling (as defined in section
103(v) of the Truth in Lending Act, 15
U.S.C. 1602(v)) or residential real estate
upon which is constructed or intended
to be constructed a dwelling, and in-
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cludes refinancings, reverse mortgages,
home equity lines of credit and other
first and additional lien loans that
meet the qualifications listed in this
definition. This definition does not
amend or supersede §613.3030(c) of this
chapter.

(f) Unique identifier means a number
or other identifier that:

(1) Permanently identifies a reg-
istered mortgage loan originator;

(2) Is assigned by protocols estab-
lished by the Nationwide Mortgage Li-
censing System and Registry, the Fed-
eral banking agencies, and the Farm
Credit Administration to facilitate:

(i) Electronic tracking of mortgage
loan originators; and

(ii) Uniform identification of, and
public access to, the employment his-
tory of and the publicly adjudicated
disciplinary and enforcement actions
against mortgage loan originators; and

(3) Must not be used for purposes
other than those set forth under the
S.A.F.E. Act.

§610.103 Registration
loan originators.

of mortgage

(a) Registration requirement—(1) Em-
ployee registration. Each employee of a
Farm Credit System institution who
acts as a mortgage loan originator
must register with the Registry, obtain
a unique identifier, and maintain this
registration in accordance with the re-
quirements of this part. Any such em-
ployee who is not in compliance with
the registration and unique identifier
requirements set forth in this part is in
violation of the S.A.F.E. Act and this
part.

(2) Farm Credit System institution re-
quirement—(@i) In general. A Farm Credit
System institution that employs one
or more individuals who act as a resi-
dential mortgage loan originator must
require each such employee to register
with the Registry, maintain this reg-
istration, and obtain a unique identi-
fier in accordance with the require-
ments of this part.

(ii) Prohibition. A Farm Credit Sys-
tem institution must not permit an
employee who is subject to the reg-
istration requirements of this part to
act as a mortgage loan originator for
the Farm Credit System institution
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unless such employee is registered with
the Registry pursuant to this part.

(3) Implementation period for initial
registration. An employee of a Farm
Credit System institution who is a
mortgage loan originator must com-
plete an initial registration with the
Registry pursuant to this part within
180 days from the date that the Farm
Credit Administration provides in a
public notice that the Registry is ac-
cepting registrations.

(4) Employees previously registered or li-
censed through the Registry—(i) In gen-
eral. If an employee of a Farm Credit
System institution was registered or li-
censed through, and obtained a unique
identifier from, the Registry and has
maintained this registration or license
before the employee becomes subject to
this part at this Farm Credit System
institution, then the registration re-
quirements of the S.A.F.E. Act and
this part are deemed to be met, pro-
vided that:

(A) The employment information in
paragraphs (d)(1)({)(C) and (d)(1)(ii) of
this section is updated and the require-
ments of paragraph (d)(2) of this sec-
tion are met;

(B) New fingerprints of the employee
are submitted to the Registry for a
background check, as required by para-
graph (d)(1)(ix) of this section, unless
the employee has fingerprints on file
with the Registry that are less than 3
years old;

(C) The Farm Credit System institu-
tion information required in para-
graphs (e)(1)(i) (to the extent the Farm
Credit System institution has not pre-
viously met these requirements) and
(e)(2)(Q) of this section is submitted to
the Registry; and

(D) The registration is maintained
pursuant to paragraphs (b) and (e)(1)(ii)
of this section, as of the date that the
employee becomes subject to this part.

(i1) Rule for certain acquisitions, merg-
ers, or reorganizations. When registered
or licensed mortgage loan originators
become employees of another Farm
Credit System institution as a result of
a consolidation, merger, or reorganiza-
tion, only the requirements of para-
graphs (a)(4)(i)(A), (C), and (D) of this
section must be met, and these require-
ments must be met within 60 days from

52

12 CFR Ch. VI (1-1-11 Edition)

the effective date of the consolidation,
merger, or reorganization.

(b) Maintaining registration.

(1) A mortgage loan originator who is
registered with the Registry pursuant
to paragraph (a) of this section must:

(i) Except as provided in paragraph
(b)(3) of this section, renew the reg-
istration during the annual renewal pe-
riod, confirming the responses set forth
in paragraphs (d)(1)(i) through (viii) of
this section remain accurate and com-
plete, and updating this information,
as appropriate; and

(ii) Update the registration within 30
days of any of the following events:

(A) A change in the name of the reg-
istrant;

(B) The registrant ceases to be an
employee of the Farm Credit System
institution; or

(C) The information required under
paragraphs (d)(1)(iii) through (viii) of
this section becomes inaccurate, in-
complete, or out-of-date.

(2) A registered mortgage loan origi-
nator must maintain his or her reg-
istration, unless the individual is no
longer engaged in the activity of a
mortgage loan originator.

(3) The annual registration renewal
requirement set forth in paragraph
(b)(1) of this section does not apply to
a registered mortgage loan originator
who has completed his or her registra-
tion with the Registry pursuant to
paragraph (a)(1) of this section less
than 6 months prior to the end of the
annual renewal period.

(c) Effective dates—(1) Registration. A
registration pursuant to paragraph
(a)(1) of this section is effective on the
date the Registry transmits notifica-
tion to the registrant that the reg-
istrant is registered.

(2) Renewals or updates. A renewal or
update pursuant to paragraph (b) of
this section is effective on the date the
Registry transmits notification to the
registrant that the registration has
been renewed or updated.

(d) Required employee information—(1)
In general. For purposes of the registra-
tion required by this section, a Farm
Credit System institution must require
each employee who is a mortgage loan
originator to submit to the Registry,
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or must submit on behalf of the em-
ployee, the following categories of in-
formation, to the extent this informa-
tion is collected by the Registry:

(i) Identifying information, including
the employee’s:

(A) Name and any other names used;

(B) Home address and contact infor-
mation;

(C) Principal business location ad-
dress and business contact informa-
tion;

(D) Social security number;

(E) Gender; and

(F) Date and place of birth;

(ii) Financial services-related em-
ployment history for the 10 years prior
to the date of registration or renewal,
including the date the employee be-
came an employee of the Farm Credit
System institution;

(iii) Convictions of any criminal of-
fense involving dishonesty, breach of
trust, or money laundering against the
employee or organizations controlled
by the employee, or agreements to
enter into a pretrial diversion or simi-
lar program in connection with the
prosecution for such offense(s);

(iv) Civil judicial actions against the
employee in connection with financial
services-related activities, dismissals
with settlements, or judicial findings
that the employee violated financial
services-related statutes or regula-
tions, except for actions dismissed
without a settlement agreement;

(v) Actions or orders by a State or
Federal regulatory agency or foreign
financial regulatory authority that:

(A) Found the employee to have
made a false statement or omission or
been dishonest, unfair or unethical; to
have been involved in a violation of a
financial services-related regulation or
statute; or to have been a cause of a fi-
nancial services-related business hav-
ing its authorization to do business de-
nied, suspended, revoked, or restricted;

(B) Are entered against the employee
in connection with a financial services-
related activity;

(C) Denied, suspended, or revoked the
employee’s registration or license to
engage in a financial services-related
activity; disciplined the employee or
otherwise by order prevented the em-
ployee from associating with a finan-
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cial services-related business or re-
stricted the employee’s activities; or

(D) Barred the employee from asso-
ciation with an entity or its officers
regulated by the agency or authority
or from engaging in a financial serv-
ices-related business;

(vi) Final orders issued by a State or
Federal regulatory agency or foreign
financial regulatory authority based on
violations of any law or regulation
that prohibits fraudulent, manipula-
tive, or deceptive conduct;

(vii) Revocation or suspension of the
employee’s authorization to act as an
attorney, accountant, or State or Fed-
eral contractor;

(viii) Customer-initiated financial
services-related arbitration or civil ac-
tion against the employee that re-
quired action, including settlements,
or which resulted in a judgment; and

(ix) Fingerprints of the employee, in
digital form if practicable, and any ap-
propriate identifying information for
submission to the Federal Bureau of
Investigation and any governmental
agency or entity authorized to receive
such information in connection with a
State and national criminal history
background check; however, finger-
prints provided to the Registry that
are less than 3 years old may be used to
satisfy this requirement.

(2) Employee authorizations and attes-
tation. An employee registering as a
mortgage loan originator or renewing
or updating his or her registration
under this part, and not the employing
Farm Credit System institution or
other employees of the Farm Credit
System institution, must:

(i) Authorize the Registry and the
employing institution to obtain infor-
mation related to sanctions or findings
in any administrative, civil, or crimi-
nal action, to which the employee is a
party, made by any governmental ju-
risdiction;

(ii) Attest to the correctness of all
information required by paragraph (d)
of this section, whether submitted by
the employee or on behalf of the em-
ployee by the employing Farm Credit
System institution; and

(iii) Authorize the Registry to make
available to the public information re-
quired by paragraphs (d)(1)(i)(A) and
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(C), and (d)(1)(ii) through (viii) of this
section.

(3) Submission of information. A Farm
Credit System institution may identify
one or more employees of the Farm
Credit System institution who may
submit the information required by
paragraph (d)(1) of this section to the
Registry on behalf of the Farm Credit
System institution’s employees pro-
vided that this individual, and any em-
ployee delegated such authority, does
not act as a mortgage loan originator,
consistent with paragraph (e)(1)(i)(F) of
this section. In addition, a Farm Credit
System institution may submit to the
Registry some or all of the information
required by paragraphs (d)(1) and (e)(2)
of this section for multiple employees
in bulk through batch processing in a
format to be specified by the Registry,
to the extent such batch processing is
made available by the Registry.

(e) Required Farm Credit System insti-
tution information. A Farm Credit Sys-
tem institution must submit the fol-
lowing categories of information to the
Registry:

(1) Farm Credit
record.

(i) In connection with the registra-
tion of one or more mortgage loan
originators:

(A) Name, main office address, and
business contact information;

(B) Internal Revenue Service Em-
ployer Tax Identification Number
(EIN);

(C) Research Statistics Supervision
and Discount (RSSD) number, as issued
by the Board of Governors of the Fed-
eral Reserve System;

(D) Identification of its primary Fed-
eral regulator;

(E) Name(s) and contact information
of the individual(s) with authority to
act as the Farm Credit System institu-
tion’s primary point of contact for the
Registry;

(F) Name(s) and contact information
of the individual(s) with authority to
enter the information required by para-
graphs (d)(1) and (e) of this section to
the Registry and who may delegate
this authority to other individuals. For
the purpose of providing information
required by paragraph (e) of this sec-
tion, this individual and their dele-
gates must not act as mortgage loan

System institution
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originators unless the Farm Credit
System institution has 10 or fewer full
time or equivalent employees and is
not a subsidiary; and

(G) If an operating subsidiary of an
agricultural credit association, indica-
tion that it is a subsidiary and the
RSSD number of the parent agricul-
tural credit association.

(ii) Attestation. The individual(s)
identified in paragraphs (e)(1)(A)(E) and
(F) of this section must comply with
Registry protocols to verify their iden-
tity and must attest that they have the
authority to enter data on behalf of the
Farm Credit System institution, that
the information provided to the Reg-
istry pursuant to this paragraph (e) is
correct, and that the Farm Credit Sys-
tem institution will keep the informa-
tion required by this paragraph (e) cur-
rent and will file accurate supple-
mentary information on a timely basis.

(iii) A Farm Credit System institu-
tion must update the information re-
quired by this paragraph (e) of this sec-
tion within 30 days of the date that
this information becomes inaccurate.

(iv) A Farm Credit System institu-
tion must renew the information re-
quired by paragraph (e) of this section
on an annual basis.

(2) Employee information. In connec-
tion with the registration of each em-
ployee who acts as a mortgage loan
originator:

(i) After the information required by
paragraph (d) of this section has been
submitted to the Registry, confirma-
tion that it employs the registrant;
and

(ii) Within 30 days of the date the
registrant ceases to be an employee of
the Farm Credit System institution,
notification that it no longer employs
the registrant and the date the reg-
istrant ceased being an employee.

§610.104 Policies and procedures.

A Farm Credit System institution
that employs one or more mortgage
loan originators must adopt and follow
written policies and procedures de-
signed to assure compliance with this
part. These policies and procedures
must be appropriate to the nature, size,
complexity, and scope of the mortgage
lending activities of the Farm Credit
System institution, and apply only to
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those employees acting within the
scope of their employment at the Farm
Credit System institution. At a min-
imum, these policies and procedures
must:

(a) Establish a process for identifying
which employees of the Farm Credit
System institution are required to be
registered mortgage loan originators;

(b) Require that all employees of the
Farm Credit System institution who
are mortgage loan originators be in-
formed of the registration require-
ments of the S.A.F.E. Act and this part
and be instructed on how to comply
with such requirements and proce-
dures;

(c) Establish procedures to comply
with the unique identifier require-
ments in §610.105;

(d) Establish reasonable procedures
for confirming the adequacy and accu-
racy of employee registrations, includ-
ing updates and renewals, by compari-
sons with its own records;

(e) Establish reasonable procedures
and tracking systems for monitoring
compliance with registration and re-
newal requirements and procedures;

(f) Provide for independent testing
for compliance with this part to be
conducted at least annually by Farm
Credit System institution personnel or
by an outside party;

(g) Provide for appropriate action in
the case of any employee who fails to
comply with the registration require-
ments of the S.A.F.E. Act, this part, or
the Farm Credit System institution’s
related policies and procedures, includ-
ing prohibiting such employees from
acting as mortgage loan originators or
other appropriate disciplinary actions;

(h) Establish a process for reviewing
employee criminal history background
reports received pursuant to this part,
taking appropriate action consistent
with applicable Federal law, including
section 5.65(d) of the Farm Credit Act
of 1971, as amended, 12 U.S.C. 2277a-
14(d) and implementing regulations
with respect to these reports, and
maintaining records of these reports
and actions taken with respect to ap-
plicable employees; and

(i) Establish procedures designed to
ensure that any third party with which
the Farm Credit System institution
has arrangements related to mortgage
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loan origination has policies and proce-
dures to comply with the S.A.F.E. Act,
including appropriate licensing and/or
registration of individuals acting as
mortgage loan originators.

§610.105 Use of unique identifier.

(a) The Farm Credit System institu-
tion shall make the unique identifier(s)
of its registered mortgage loan origi-
nator(s) available to consumers in a
manner and method practicable to the
institution.

(b) A registered mortgage loan origi-
nator shall provide his or her unique
identifier to a consumer:

(1) Upon request;

(2) Before acting as a mortgage loan
originator; and

(3) Through the originator’s initial
written communication with a con-
sumer, if any, whether on paper or
electronically.

APPENDIX A TO PART 610—EXAMPLES OF
MORTGAGE LOAN ORIGINATOR ACTIVITIES

This appendixprovides examples to aid in
the understanding of activities that would
cause an employee of a Farm Credit System
institution to fall within or outside the defi-
nition of mortgage loan originator. The ex-
amples in this appendixare not all inclusive.
They illustrate only the issue described and
do not illustrate any other issues that may
arise under this part. For purposes of the ex-
amples below, the term “loan” refers to a res-
idential mortgage loan.

(a) Taking a loan application. The following
examples illustrate when an employee takes,
or does not take, a loan application.

(1) Taking an application includes: receiv-
ing information provided in connection with
a request for a loan to be used to determine
whether the consumer qualifies for a loan,
even if the employee:

(i) Has received the consumer’s informa-
tion indirectly in order to make an offer or
negotiate a loan;

(ii) Is not responsible for verifying infor-
mation;

(iii) Is inputting information into an on-
line application or other automated system
on behalf of the consumer; or

(iv) Is not engaged in approval of the loan,
including determining whether the consumer
qualifies for the loan.

(2) Taking an application does not include
any of the following activities performed
solely or in combination:

(i) Contacting a consumer to verify the in-
formation in the loan application by obtain-
ing documentation, such as tax returns or
payroll receipts;
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(ii) Receiving a loan application through
the mail and forwarding it, without review,
to loan approval personnel;

(iii) Assisting a consumer who is filling out
an application by clarifying what type of in-
formation is necessary for the application or
otherwise explaining the qualifications or
criteria necessary to obtain a loan product;

(iv) Describing the steps that a consumer
would need to take to provide information to
be used to determine whether the consumer
qualifies for a loan or otherwise explaining
the loan application process;

(v) In response to an inquiry regarding a
prequalified offer that a consumer has re-
ceived from a Farm Credit System institu-
tion, collecting only basic identifying infor-
mation about the consumer and forwarding
the consumer to a mortgage loan originator;
or

(vi) Receiving information in connection
with a modification to the terms of an exist-
ing loan to a borrower as part of the Farm
Credit System institution’s loss mitigation
efforts when the borrower is reasonably like-
ly to default.

(b) Offering or megotiating terms of a loan.
The following examples are designed to illus-
trate when an employee offers or negotiates
terms of a loan, and conversely, what does
not constitute offering or negotiating terms
of a loan.

(1) Offering or negotiating the terms of a
loan includes:

(i) Presenting a loan offer to a consumer
for acceptance, either verbally or in writing,
including, but not limited to, providing a
disclosure of the loan terms after application
under the Truth in Lending Act, even if:

(A) Further verification of information is
necessary;

(B) The offer is conditional;

(C) Other individuals must complete the
loan process; or

(D) Only the rate approved by the Farm
Credit System institution’s loan approval
mechanism function for a specific loan prod-
uct is communicated without authority to
negotiate the rate.

(ii) Responding to a consumer’s request for
a lower rate or lower points on a pending
loan application by presenting to the con-
sumer a revised loan offer, either verbally or
in writing, that includes a lower interest
rate or lower points than the original offer.

(2) Offering or negotiating terms of a loan
does not include solely or in combination:

(i) Providing general explanations or de-
scriptions in response to consumer queries
regarding qualification for a specific loan
product, such as explaining loan terminology
(i.e., debt-to-income ratio); lending policies
(i.e., the loan-to-value ratio policy of the
Farm Credit System institution); or product-
related services;

(ii) In response to a consumer’s request, in-
forming a consumer of the loan rates that
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are publicly available, such as on the Farm
Credit System institution’s Web site, for spe-
cific types of loan products without commu-
nicating to the consumer whether qualifica-
tions are met for that loan product;

(iii) Collecting information about a con-
sumer in order to provide the consumer with
information on loan products for which the
consumer generally may qualify, without
presenting a specific loan offer to the con-
sumer for acceptance, either verbally or in
writing;

(iv) Arranging the loan closing or other as-
pects of the loan process, including commu-
nicating with a consumer about those ar-
rangements, provided that communication
with the consumer only verifies loan terms
already offered or negotiated;

(v) Providing a consumer with information
unrelated to loan terms, such as the best
days of the month for scheduling loan clos-
ings at the Farm Credit System institution;

(vi) Making an underwriting decision about
whether the consumer qualifies for a loan;

(vii) Explaining or describing the steps or
process that a consumer would need to take
in order to obtain a loan offer, including
qualifications or criteria that would need to
be met without providing guidance specific
to that consumer’s circumstances; or

(viii) Communicating on behalf of a mort-
gage loan originator that a written offer, in-
cluding disclosures provided pursuant to the
Truth in Lending Act, has been sent to a
consumer without providing any details of
that offer.

(c) Offering or mnegotiating a loan for com-
pensation or gain. The following examples il-
lustrate when an employee does or does not
offer or negotiate terms of a loan “for com-
pensation or gain.”

(1) Offering or negotiating terms of a loan
for compensation or gain includes engaging
in any of the activities in paragraph (b)(1) of
this appendixin the course of carrying out
employment duties, even if the employee
does not receive a referral fee or commission
or other special compensation for the loan.

(2) Offering or negotiating terms of a loan
for compensation or gain does not include
engaging in a seller-financed transaction for
the employee’s personal property that does
not involve the Farm Credit System institu-
tion.

PART 611—ORGANIZATION

Subpart A—General

611.100 Definitions.
611.110 Meetings of stockholders.

Subpart B—Bank and Association Board of
Directors

611.210 Director qualifications and training.
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611.220 Outside directors.

Subpart C—Election of Directors and Other
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employment.

611.320 Impartiality in the election of direc-
tors.

611.326 Bank and association nominating
committees.

611.326 Floor nominations for open Farm
Credit bank and association director po-
sitions.

611.330 Disclosures of Farm Credit bank and
association director-nominees.

611.340 Confidentiality and security in vot-
ing.

611.350 Application of cooperative principles
to the election of directors.

Subpart D—Rules for Compensation of
Board Members

611.400 Compensation of bank board mem-
bers.

Subpart E—Transfer of Authorities

General.

Procedures.

Farm Credit Administration review.
Approval procedures.

Information statement.

Plan of transfer.

Stockholder reconsideration.

611.500
611.501
611.505
611.510
611.515
611.520
611.525

Subpart F—Bank Mergers, Consolidations
and Charter Amendments

611.1000 General authority.

611.1010 Bank charter amendment proce-
dures.

611.1020 Requirements for mergers or con-
solidations of banks.

611.1030 [Reserved]

611.1040 Creation of new associations.

Subpart G—Mergers, Consolidations, and
Charter Amendments of Associations

611.1120 General authority.
611.1121 Charter amendment procedures.
611.1122 Requirements for mergers or con-
solidations.
611.1123 Merger or
ments.

611.1124 Territorial adjustments.

611.1125 Treatment of associations not ap-
proving districtwide mergers.

consolidation agree-

Subpart H—Rules for Inter-System Fund
Transfers

611.1130 Inter-System transfer of funds and
equities.

Pt. 611

Subpart |I—Service Organizations

611.1135 Incorporation of service corpora-
tions.

611.1136 Regulation and
service organizations.

611.1137 Title VIII service corporations.

examination of

Subparts J-O [Reserved]

Subpart P—Termination of System
Institution Status

611.1200 Applicability of this subpart.

611.1205 Definitions that apply in this sub-
part.

611.1210 Advance notices—commencement
resolution and notice to equity holders.

611.1211 Special requirements.

611.1215 Communications with the public
and equity holders.

611.1216 Public availability of documents re-
lated to the termination.

611.1217 Plain language requirements.

611.1218 Role of directors.

611.1219 Prohibited acts.

611.1220 Termination resolution.

611.1221 Submission to FCA of plan of ter-
mination and disclosure information;
other required submissions.

611.1223 Plan of termination—contents.

611.1230 FCA review and approval—plan of
termination.

611.1235 Plan of termination—distribution.

611.1240 Voting record date and stockholder
approval.

611.1245 Stockholder reconsideration.

611.1246 Filing of termination application
and its contents.

611.1247 FCA review and approval—termi-
nation.

611.1250 Preliminary exit fee estimate.

611.12556 Exit fee calculation.

611.1260 Payment of debts and
ments—terminating association.

611.1265 Retirement of a terminating asso-
ciation’s investment in its affiliated
bank.

611.1270 Repayment of obligations—termi-
nating bank.

611.1275 Retirement of equities held by
other System institutions.

611.1280 Dissenting stockholders’ rights.

611.1285 Loan refinancing by borrowers.

611.1290 Continuation of borrower rights.

AUTHORITY: Secs. 1.3, 1.4, 1.13, 2.0, 2.1, 2.10,
2.11, 3.0, 3.2, 3.3, 3.7, 3.8, 3.9, 3.21, 4.3A, 4.12,
4.12A, 4.15, 4.20, 4.21, 5.9, 5.10, 5.17, 7.0-7.13,
8.5(e) of the Farm Credit Act (12 U.S.C. 2011,
2012, 2021, 2071, 2072, 2091, 2092, 2121, 2123, 2124,
2128, 2129, 2130, 2142, 2154a, 2183, 2184, 2203,
2208, 2209, 2243, 2244, 2252, 2279a-2279f-1,
2279aa-b(e)); secs. 411 and 412 of Pub. L. 100-
233, 101 Stat. 1568, 1638; secs. 409 and 414 of
Pub. L. 100-399, 102 Stat. 989, 1003, and 1004.

aSSess-



§611.100

SOURCE: 37 FR 11415, June 7, 1972, unless
otherwise noted.

Subpart A—General

SOURCE: 75 FR 18740, Apr. 12, 2010, unless
otherwise noted.

§611.100 Definitions.

The following definitions apply for
the purpose of this part:

(a) Mail ballot means a ballot cast by
regular or electronic mail.

(b) Online meeting means a meeting
that is conducted over the Internet
through the use of mediating tech-
nologies, such as online services, com-
puter hardware and software, etc.,
where technology is used to generate
objects and environments that are pre-
sented to users through a number of
senses (e.g., vision and hearing). The
mediating technologies allow people or
objects at remote locations to appear
locally present or at least allow them
to be treated that way during the
course of the meeting.

(c) Online meeting space means an on-
line environment where Farm Credit
institutions can hold stockholder
meetings that allow stockholders to
communicate, collaborate, and share
information. Any stockholder with the
necessary technology requirements and
access (e.g., password-protected meet-
ings) must be allowed to connect to his
or her institution’s online meeting
space.

(d) Regional election means the appor-
tionment of a Farm Credit institu-
tion’s territory into regions in which a
director or directors from a region are
elected only by those voting stock-
holders who reside or conduct agricul-
tural or aquatic operations in that
same region.

(e) Stockholder-association means an
association within a Farm Credit bank
district holding voting stock in that
bank.

(f) Stockholder-elected director means a
director who is elected by the majority
vote of the voting stockholders voting
to serve as a member of a Farm Credit
institution’s board of directors.

§611.110 Meetings of stockholders.

(a) Requirement. Associations must
have annual meetings of stockholders
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for the purpose of conducting annual
director elections. Farm Credit banks
are encouraged to hold annual or peri-
odic meetings of stockholders. The by-
laws of each Farm Credit bank and as-
sociation must specify the quorum re-
quirements for stockholder meetings.
Associations must elect at least one di-
rector at each annual meeting, but the
vote on the election of a director or di-
rectors by mail ballot may only occur
in the period following an annual meet-
ing. An online meeting space may be
used in addition to a physical meeting
space to conduct a stockholders’ meet-
ing or director election. A physical
meeting space must always exist for
association meetings involving direc-
tor elections and other stockholders’
votes.

(b) Notice. Each association, and
those Farm Credit banks holding an-
nual meetings, must issue an Annual
Meeting Information Statement in ac-
cordance with the requirements of
§§620.20 and 620.21 of this chapter.

(c) Online meeting. Each Farm Credit
bank and association using an online
meeting space as part of a meeting or
election must have policies and proce-
dures in place addressing how the on-
line meeting space will be accessed and
used by participants. The policies and
procedures must specifically identify
any technological adaptations nec-
essary to address the confidentiality
and security in voting requirements of
§611.340.

Subpart B—Bank and Association
Board of Directors

SOURCE: 71 FR 5761, Feb. 2, 2006, unless oth-
erwise noted.

§611.210 Director qualifications and
training.

(a) Qualifications. (1) Each bank and
association board of directors must es-
tablish and maintain a policy identi-
fying desirable director qualifications.
The policy must explain the type and
level of knowledge and experience de-
sired for board members, explaining
how the desired qualifications were
identified. The policy must be periodi-
cally updated and provided to the insti-
tution’s nominating committee.
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(2) Each Farm Credit institution
board must have a director who is a fi-
nancial expert. Boards of directors for
associations with $5600 million or less in
total assets as of January 1 of each
year may satisfy this requirement by
retaining an advisor who is a financial
expert. The financial advisor must re-
port to the board of directors and be
free of any affiliation with the external
auditor or institution management. A
financial expert is one recognized as
having education or experience in: Ac-
counting, internal accounting controls,
or preparing or reviewing financial
statements for financial institutions or
large corporations consistent with the
breadth and complexity of accounting
and financial reporting issues that can
reasonably be expected to be raised by
the institution’s financial statements.

(b) Training. Each bank and associa-
tion board of directors must establish
and maintain a policy for director
training that includes appropriate im-
plementing procedures. The policy
must identify training areas sup-
porting desired director qualifications.
Each Farm Credit bank and association
must require newly elected or ap-
pointed directors to complete director
orientation training within 1 year of
assuming their position and require in-
cumbent directors to attend training
periodically to advance their skills.

§611.220 Owutside directors.

(a) Eligibility, number and term. (1) Eli-
gibility. No candidate for an outside di-
rector position may be a director, offi-
cer, employee, agent, or stockholder of
an institution in the Farm Credit Sys-
tem. Farm Credit banks and associa-
tions must make a reasonable effort to
select outside directors possessing
some or all of the desired director
qualifications identified pursuant to
§611.210(a) of this part.

(2) Number. Stockholder-elected di-
rectors must constitute at least 60 per-
cent of the members of each institu-
tion’s board.

(i) BEach Farm Credit bank must have
at least two outside directors.

(ii) Associations with total assets ex-
ceeding $500 million as of January 1 of
each year must have no fewer than two
outside directors on the board. How-
ever, this requirement does not apply if
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it causes the percent of stockholder-
elected directors to be less than 75 per-
cent of the board.

(iii) Associations with $500 million or
less in total assets as of January 1 of
each year must have at least one out-
side director.

(3) Terms of office. Banks and associa-
tions may not establish a different
term of office for outside directors
than that established for stockholder-
elected directors.

(b) Removal. Each institution must
establish and maintain procedures for
removal of outside directors. When the
removal of an outside director is
sought before the expiration of the out-
side director’s term, the reason for re-
moval must be documented. An institu-
tion’s director removal procedures
must allow for removal of an outside
director by a majority vote of all vot-
ing stockholders voting, in person or
by proxy, or by a two-thirds majority
vote of the full board of directors. The
outside director subject to the removal
action is prohibited from voting in his
or her own removal action.

Subpart C—Election of Directors
and Other Voting Procedures

SOURCE: 53 FR 50392, Dec. 15, 1988, unless
otherwise noted.

§611.310 Eligibility for membership on
bank and association boards and
subsequent employment.

(a) No person shall be eligible for
membership on a bank or association
board who is or has been, within 1 year
preceding the date the term of office
begins, a salaried officer or employee
of any bank or association in the Sys-
tem.

(b) No bank or association director
shall be eligible to continue to serve in
that capacity and his or her office shall
become vacant if after election as a
member of the board, he or she be-
comes legally incompetent or is con-
victed of any criminal offense involv-
ing dishonesty or breach of trust or
held liable in damages for fraud.

(¢c) No bank director shall, within 1
year after the date when he or she
ceases to be a member of the board,
serve as a salaried officer or employee
of such bank, or any association with
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which the bank has a discount or agent
relationship.

(d) No director of an association
shall, within 1 year after he or she
ceases to be a member of the board,
serve as a salaried officer or employee
of such association.

(e) No person shall be eligible for
membership on a Farm Credit bank or
association board of directors in the
same election cycle for which the Farm
Credit institution’s nominating com-
mittee is identifying candidates if that
person was elected to serve on that in-
stitution’s nominating committee and
attended any meeting called by the
nominating committee.

(f) Out-of-territory borrowers who
hold voting stock in the association
may serve as association directors un-
less prohibited by the association’s by-
laws. If an association’s bylaws pro-
hibit it, that association must inform,
in writing and at the time of
loanmaking, each out-of-territory bor-
rower that out-of-territory borrowers
may not serve as directors.

[63 FR 50392, Dec. 15, 1988, as amended at 54
FR 37095, Sept. 7, 1989; 75 FR 18740, Apr. 12,
2010]

§611.320 Impartiality in the election of
directors.

(a) Each Farm Credit institution
shall adopt policies and procedures
that are designed to assure that the
elections of board members are con-
ducted in an impartial manner.

(b) No employee or agent of a Farm
Credit institution shall take any part,
directly or indirectly, in the nomina-
tion or election of members to the
board of directors of a Farm Credit in-
stitution, or make any statement, ei-
ther orally or in writing, which may be
construed as intended to influence any
vote in such nominations, or elections.
This paragraph shall not prohibit em-
ployees or agents from providing bio-
graphical and other similar informa-
tion or engaging in other activities
pursuant to policies and procedures for
nominations and elections. This para-
graph does not affect the right of an
employee or agent to nominate or vote
for stockholder-elected directors of an
institution in which the employee or
agent is a voting member.
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(c) No property, facilities, or re-
sources, including information tech-
nology and human or financial re-
sources, of any Farm Credit institution
shall be used by any candidate for nom-
ination or election or by any other per-
son for the benefit of any candidate for
nomination or election, unless the
same property, facilities, or resources
are simultaneously available and made
known to be available for use by all de-
clared candidates, including floor
nominees. For the limited purpose of
Farm Credit bank board elections, each
Farm Credit bank may allow its stock-
holder-associations to use stockholder-
association property, facilities, or re-
sources in support of bank director
candidates. Any Farm Credit bank per-
mitting this activity by its stock-
holder-associations must have a policy
in place approved by its board of direc-
tors establishing reasonable standards
that stockholder-associations must fol-
low, and those standards must give ap-
propriate consideration to the various
sizes of stockholder-associations with-
in a bank’s district and include a max-
imum amount that a stockholder-asso-
ciation may expend in support of a
bank director candidate.

(d) No director, employee, or agent of
a Farm Credit institution shall, for the
purpose of furthering the interests of
any candidates for nomination or elec-
tion, furnish or make use of records
that are not made available for use by
all declared candidates.

(e) No Farm Credit institution may
in any way distribute or mail, whether
at the expense of the institution or an-
other, any campaign materials for di-
rector candidates. Institutions may re-
quest biographical information, as well
as the disclosure information required
under §611.330, from all declared can-
didates who certify that they are eligi-
ble, restate such information in a
standard format, and distribute or mail
it with ballots or proxy ballots.

(f) No director of a Farm Credit insti-
tution shall, in his or her capacity as a
director, make any statement, either
orally or in writing, which may be con-
strued as intending to influence any
vote in that institution’s director
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nominations or elections. This para-
graph shall not prohibit director can-
didates from engaging in campaign ac-
tivities on their own behalf.

[63 FR 50392, Dec. 15, 1988, as amended at 71
FR 5761, Feb. 2, 2006; 75 FR 18740, Apr. 12,
20107

§611.325 Bank and association nomi-
nating committees.

Each Farm Credit bank and associa-
tion may have only one nominating
committee in any one election cycle.
Each Farm Credit bank and associa-
tion’s board of directors must establish
and maintain policies and procedures
on its nominating committee, describ-
ing the formation, composition, oper-
ation, resources, and duties of the com-
mittee, consistent with current laws
and regulations. Each nominating com-
mittee must conduct itself in the im-
partial manner prescribed by the poli-
cies and procedures adopted by its in-
stitution under §611.320 and this sec-
tion.

(a) Composition. The voting stock-
holders of each bank and association
must elect a nominating committee of
no fewer than three members. Unless
prohibited by association bylaws, out-
of-territory borrowers who hold voting
stock may serve as members of an as-
sociation’s nominating committee. If
an association’s bylaws prohibit it,
that association must inform, in writ-
ing and at the time of loanmaking,
each out-of-territory borrower that
out-of-territory borrowers may not
serve on the association’s nominating
committee.

(b) Election. Farm Credit banks and
associations may use in-person (includ-
ing use of an online medium and proxy
ballots) or mail balloting procedures to
elect a nominating committee.

(1) Farm Credit banks and associa-
tions must provide voting stockholders
the opportunity to vote on the can-
didates for each nominating committee
position.

(2) Association nominating com-
mittee members may only be elected to
a 1-year term. Farm Credit Banks must
use weighted voting, with no cumu-
lative voting permitted, when electing
members to serve on a nominating
committee. Farm Credit banks and as-
sociations may permit nominating
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committee members to be re-nomi-
nated and stand for re-election to serve
successive terms.

(c) Conflicts of interest. No individual
may serve on a nominating committee
who, at the time of election to, or dur-
ing service on, a nominating com-
mittee, is an employee, director, or
agent of that bank or association. A
nominating committee member may
not be a candidate for election to the
board in the same election for which
the committee is identifying nominees.
A nominating committee member may
resign from the committee to run for
election to the board only if the indi-
vidual did not attend any nominating
committee meeting.

(d) Responsibilities. It is the responsi-
bility of each nominating committee
to identify, evaluate, and nominate
candidates for stockholder election to
a Farm Credit bank or association
board of directors. A nominating com-
mittee’s responsibilities are limited to
the following:

(1) Nominate individuals who the
committee determines meet the eligi-
bility requirements to run for open di-
rector positions. The committee must
endeavor to ensure representation from
all areas of the Farm Credit bank’s or
association’s territory and, as nearly
as possible, all types of agriculture
practiced within the territory.

(2) Evaluate the qualifications of the
director candidates. The evaluation
process must consider whether there
are any known obstacles preventing a
candidate from performing the duties
of the position.

(3) Nominate at least two candidates
for each director position being voted
on by stockholders. If two nominees
cannot be identified, the nominating
committee must provide written expla-
nation to the existing board of the ef-
forts to locate candidates or the rea-
sons for disqualifying any other can-
didate that resulted in fewer than two
nominees.

(4) Maintain records of its meetings,
including a record of attendance at
meetings.

(5) Identify, evaluate, and nominate
eligible individuals for service on the
next nominating committee, if per-
mitted by the institution.
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(e) Resources. Each Farm Credit bank
and association must provide its nomi-
nating committee reasonable access to
administrative resources in order for
the committee to perform its duties.
Each Farm Credit bank and association
must, at a minimum, provide its nomi-
nating committee with FCA regula-
tions and guidance on nominating com-
mittees, a current list of stockholders,
the most recent bylaws, the current di-
rector qualifications policy, and a copy
of the policies and procedures that the
bank or the association has adopted
pursuant to §611.320(a) ensuring impar-
tial elections. On the request of the
nominating committee, the institution
must also provide a summary of the
current board self-evaluation. The
bank or association may require a
pledge of confidentiality by committee
members prior to releasing evaluation
documents.

[75 FR 18741, Apr. 12, 2010]

§611.326 Floor nominations for open
Farm Credit bank and association
director positions.

(a) Each floor nominee must be eligi-
ble for the director position for which
the person has been nominated.

(b)(1) Voting stockholders of associa-
tions must be allowed to make floor
nominations for every open stock-
holder-elected director position. Asso-
ciations using only mail ballots must
allow nominations from the floor at
every session of an annual meeting. As-
sociations permitting stockholders to
cast votes during annual meetings may
only allow nominations from the floor
at the first session of the annual meet-
ing.

(2) If floor nominations are permitted
by a Farm Credit bank’s election poli-
cies and procedures, voting stock-
holders must be allowed to make floor
nominations for every open stock-
holder-elected director position and a
physical meeting space must exist. Be-
fore every director election by a Farm
Credit bank, the bank must inform vot-
ing stockholders whether floor nomina-
tions will be accepted.

(c) Each association’s board of direc-
tors must adopt policies and proce-
dures for making and accepting floor
nominations of candidates to stand for
election to its board of directors. Each
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Farm Credit bank’s board of directors
allowing nominations from the floor
must also adopt policies and proce-
dures for making and accepting floor
nominations. Policies and procedures
for floor nominations must, at a min-
imum, provide that:

(1) Floor nominations may only be
made after the nominating committee
has provided its list of director-nomi-
nees.

(2) No more than a second by a voting
stockholder to a nomination from the
floor is required. After receiving a floor
nomination, the floor nominee must
state if he or she accepts the nomina-
tion.

(3) Floor nominees must make the
disclosures required by §611.330 of this
part.

[75 FR 18741, Apr. 12, 2010]

§611.330 Disclosures of Farm Credit
bank and association director-nomi-
nees.

(a) Bach Farm Credit bank and asso-
ciation’s board of directors must adopt
policies and procedures that ensure a
disclosure statement is prepared by
each director-nominee. At a minimum,
each disclosure statement for each
nominee must:

(1) State the nominee’s name, city
and state of residence, business address
if any, age, and business experience
during the last 5 years, including each
nominee’s principal occupation and
employment during the last 5 years.

(2) List all business interests on
whose board of directors the nominee
serves or is otherwise employed in a
position of authority and state the
principal business in which the busi-
ness interest is engaged.

(3) Identify any family relationship
of the nominee that would be report-
able under part 612 of this chapter if
elected to the institution’s board.

(b)(1) Floor nominees who are not in-
cumbent directors must provide to the
Farm Credit bank or association the
information referred to in this section
and in §620.5(j) and (k) of this chapter.
The information must be provided in
either paper or electronic form within
the time period prescribed by the insti-
tution’s bylaws or policies and proce-
dures. If the institution does not have
a prescribed time period, each floor
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nominee must provide this information
to the institution within 5 business
days of the nomination. If stockholders
will not vote solely by mail ballot upon
conclusion of the meeting, each floor
nominee must provide the information
at the first session at which voting is
held.

(2) For each nominee who is not an
incumbent director or a nominee from
the floor, the nominee must provide
the information referred to in this sec-
tion and in §620.5(j) and (k) of this
chapter.

(c) Each Farm Credit bank and asso-
ciation must distribute director-nomi-
nee disclosure information to all stock-
holders eligible to vote in the election.
Institutions may either restate such
information in a standard format or
provide complete copies of each nomi-
nee’s disclosure statement.

(1) Disclosure information for each
director-nominee must be provided as
part of the Annual Meeting Informa-
tion Statement (AMIS) issued for di-
rector elections.

(2) Disclosure information for each
director-nominee must be distributed
or mailed with ballots or proxy ballots.
Farm Credit banks and associations
must ensure that the disclosure infor-
mation on floor nominees is provided
to voting stockholders by delivering
ballots for the election of directors in
the same format as the comparable in-
formation contained in the AMIS.

(d) No person may be a nominee for
director who does not make the disclo-
sures required by this section.

[75 FR 18742, Apr. 12, 2010]

§611.340 Confidentiality and security
in voting.

(a) BEach Farm Credit bank and asso-
ciation’s board of directors must adopt
policies and procedures that:

(1) Ensure the security of all records
and materials related to a stockholder
vote including, but not limited to, bal-
lots, proxy ballots, and other related
materials.

(2) Ensure that ballots and proxy bal-
lots are provided only to stockholders
who are eligible to vote as of the record
date set for the stockholder vote.

(3) Ensure that all information and
materials regarding how or whether an
individual stockholder has voted re-
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main confidential, including protecting
the information from disclosure to the
institution’s directors, stockholders, or
employees, or any other person except:

(i) An independent third party tab-
ulating the vote; or

(ii) The Farm Credit Administration.

(4) Provide for the establishment of a
tellers committee or an independent
third party who will be responsible for
validating ballots and proxies and tab-
ulating voting results. A tellers com-
mittee may only consist of voting
stockholders who are not directors, di-
rector-nominees, or members of that
election cycle’s nominating com-
mittee.

(b) No Farm Credit bank or associa-
tion may use signed ballots in stock-
holder votes. A bank or association
may use balloting procedures, such as
an identity code on the ballot, that can
be used to identify how or whether an
individual stockholder has voted only
if the votes are tabulated by an inde-
pendent third party. In weighted vot-
ing, the votes must be tabulated by an
independent third party. An inde-
pendent third party that tabulates the
votes must certify in writing that such
party will not disclose to any person
(including the institution, its direc-
tors, stockholders, or employees) any
information about how or whether an
individual stockholder has voted, ex-
cept that the information must be dis-
closed to the Farm Credit Administra-
tion if requested.

(c) Once a Farm Credit bank or asso-
ciation receives a ballot, the vote of
that stockholder is final, except that a
stockholder may withdraw a proxy bal-
lot before balloting begins at a stock-
holders’ meeting. A Farm Credit bank
or association may give a stockholder
voting by proxy an opportunity to give
voting discretion to the proxy of the
stockholder’s choice, provided that the
proxy is also a stockholder eligible to
vote.

(d) Ballots and proxy ballots must be
safeguarded before the time of distribu-
tion or mailing to voting stockholders
and after the time of receipt by the
bank or association until disposal.
When stockholder meetings are held
for the purpose of conducting elections
or other votes, only proxy ballots may
be accepted prior to any or all sessions
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of the stockholders’ meeting and mail
ballots may only be distributed after
the conclusion of the meeting. In an
election of directors, ballots, proxy
ballots, and election records must be
retained at least until the end of the
term of office of the director. In other
stockholder votes, ballots, proxy bal-
lots, and records must be retained for
at least 3 years after the vote.

(e) An institution and its officers, di-
rectors, and employees may not make
any public announcement of the results
of a stockholder vote before the tellers
committee or independent third party
has validated the results of the vote.

[75 FR 18742, Apr. 12, 2010]

§611.350 Application of cooperative
principles to the election of direc-
tors.

In the election of directors, each
Farm Credit institution shall comply
with the following cooperative prin-
ciples as well as those set forth in
§615.5230 of this chapter, unless other-
wise required by statute or regulation.

(a) Each voting stockholder of an as-
sociation or bank for cooperatives has
only one vote, regardless of the number
of shares owned or the number of loans
outstanding. Each voting stockholder-
association of a Farm Credit Bank has
only one vote that is assigned a weight
proportional to the number of that as-
sociation’s voting stockholders. Each
voting stockholder of an agricultural
credit bank has only one vote, unless
another voting scheme has been ap-
proved by the Farm Credit Administra-
tion.

(b) If an association apportions its
territory into geographic regions for
director nomination or election pur-
poses, out-of-territory voting stock-
holders must be assigned to a geo-
graphic region.

(c) All voting stockholders of a Farm
Credit institution have the right to
vote in any stockholder vote to remove
any director.

[75 FR 18742, Apr. 12, 2010]
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Subpart D—Rules for
Compensation of Board Members

§611.400 Compensation of bank board
members.

(a) Farm Credit System banks are
authorized to pay fair and reasonable
compensation to directors for services
performed in an official capacity at a
rate not to exceed the level established
in section 4.21 of the Farm Credit Act
of 1971, as amended, unless the FCA de-
termines that such a level adversely af-
fects the safety and soundness of the
institution.

(b) The bank director compensation
level established in section 4.21 of the
Act shall be adjusted to reflect changes
in the Consumer Price Index (CPI) for
all urban consumers, as published by
the Bureau of Labor Statistics, in the
following manner: Current year’s max-
imum compensation Prior year’s
maximum compensation adjusted by
the prior year’s annual average percent
change in the CPI for all urban con-
sumers. Adjustments will be made to
the bank director statutory compensa-
tion limit beginning from October 28,
1992 (the date of enactment of the
Farm Credit Banks and Associations
Safety and Soundness Act of 1992). Ad-
ditionally, each year the FCA will dis-
tribute a bookletter to all FCS banks
that communicates the CPI adjusted
bank director statutory compensation
limit.

(c)(1) A Farm Credit bank is author-
ized to pay a director up to 30 percent
more than the statutory compensation
limit in exceptional circumstances
where the director contributes extraor-
dinary time and effort in the service of
the bank and its shareholders.

(2) Banks must document the excep-
tional circumstances justifying addi-
tional director compensation. The doc-
umentation must describe:

(i) The exceptional circumstances
justifying the additional director com-
pensation, including the extraordinary
time and effort the director devoted to
bank business; and

(ii) The amount and the terms and
conditions of the additional director
compensation.

(d) Bach bank board shall adopt a
written policy regarding compensation
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of bank directors. The policy shall ad-
dress, at a minimum, the following
areas:

(1) The activities or functions for
which attendance is necessary and ap-
propriate and may be compensated, ex-
cept that a Farm Credit System bank
shall not compensate any director for
rendering services on behalf of any
other Farm Credit System institution
or a cooperative of which the director
is a member, or for performing other
assignments of a non-official nature;

(2) The methodology for determining
each director’s rate of compensation;
and

(3) The exceptional circumstances
under which the board would pay addi-
tional compensation for any of its di-
rectors as authorized by paragraph (c)
of this section.

(e) Directors may also be reimbursed
for reasonable travel, subsistence, and
other related expenses in accordance
with the bank’s policy.

[69 FR 37411, July 22, 1994, as amended at 64
FR 16618, Apr. 6, 1999; 66 FR 8023, Feb. 17,
2000]

Subpart E—Transfer of Authorities

SOURCE: 53 FR 50393, Dec. 15, 1988, unless
otherwise noted.

§611.500 General.

Each Farm Credit Bank or Agricul-
tural Credit Bank is authorized, in ac-
cordance with section 7.6 of the Act, to
transfer certain authorities to Federal
land bank associations. The regula-
tions in this subpart set forth the pro-
cedures and voting and approval re-
quirements applicable to such trans-
fers.

§611.501 Procedures.

(a) The boards of directors of a bank
and an association which seek to trans-
fer authorities may adopt appropriate
resolutions approving such transfer
and providing for the submission of
such a proposal to their respective
stockholders for a vote.

(b) The resolutions accompanied by
the following information shall be sub-
mitted to the Farm Credit Administra-
tion for review and approval:
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(1) Any proposed amendments to the
charters of the institutions;

(2) A copy of the transfer plan as re-
quired under §611.520 of this part;

(3) An information statement that
complies with the requirements of
§611.515;

(4) The proposed bylaws of the bank
and the association, as applicable; and

(6) Any additional information the
boards of directors wish to submit in
support of the request or that the Farm
Credit Administration requests.

§611.505 Farm Credit Administration
review.

(a) Upon receipt of the board of direc-
tors resolution and the accompanying
documents, the Farm Credit Adminis-
tration shall review the request and ei-
ther deny or give its preliminary ap-
proval to the request.

(b) If the request is denied, written
notice stating the reasons for the de-
nial shall be transmitted to the chief
executive officer of the bank and the
association who shall promptly notify
their respective boards of directors.

(¢c) Upon approval of the proposed
transfer of authorities by the stock-
holders as provided in §611.510, the sec-
retary of the bank and the secretary of
the association shall forward to the
Farm Credit Administration a certified
record of the results of the stockholder
votes.

(d) Each institution shall notify its
stockholders not later than 30 days
after the stockholder vote of the final
results of the vote. If no petition for re-
consideration is filed with the Farm
Credit Administration in accordance
with §611.525, the transfer shall be ef-
fective on the date specified in the
transfer plan, or at such later date as
may be required by the Farm Credit
Administration to grant final approval.
Notice of final approval shall be trans-
mitted to the institutions involved.

(e) The effective date of a transfer
may not be less than 35 days after
mailing of the notification to stock-
holders of the results of the stock-
holder vote, or 15 days after the date of
submission to the Farm Credit Admin-
istration of all required documents for
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the Agency’s consideration of final ap-
proval, whichever occurs later. If a pe-
tition for reconsideration is filed with-
in 35 days after the date of mailing of
the notification of stockholder vote,
the constituent institutions must
agree on a second effective date to be
used in the event the transfer is ap-
proved on reconsideration. The second
effective date may not be less than 60
days after stockholder notification of
the results of the first vote, or 15 days
after the date of the reconsideration
vote, whichever occurs later.

[63 FR 50393, Dec. 15, 1988, as amended at 63
FR 64844, Nov. 24, 1998]

§611.510 Approval procedures.

(a) Upon receipt of approval of a reso-
lution by the Farm Credit Administra-
tion, the bank and the association
shall call a meeting of their voting
stockholders. Each institution shall
notify each stockholder that the reso-
lution has been filed and that a meet-
ing will be held in accordance with the
institution’s bylaws. The stockholders
meeting of the bank and the associa-
tion shall be held within 60 days of re-
ceipt of the approval from the Farm
Credit Administration.

(b) The notice of meeting to consider
and act upon the directors’ resolution
shall be accompanied by an informa-
tion statement that complies with the
requirements of §611.515.

(c) The proposal shall be approved if
agreed to by:

(1) A majority of the stockholders of
the bank voting in person or by proxy,
with each association entitled to cast a
number of votes equal to the number of
its voting stockholders;

(2) A majority of the stockholders of
the association voting, in person or by
Proxy,;

(3) The Farm Credit Administration.

§611.515 Information statement.

(a) The bank and association shall
prepare an information statement
which will inform stockholders about
the provisions of the proposed transfer
of authorities and the effect of the pro-
posal on the bank and the association.

(b) The information statement for
each institution involved shall contain
the following materials as applicable
to the institution:
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(1) A statement either on the first
page of the materials or on the notice
of the stockholders meeting, in capital
letters and boldface type, that:

THE FARM CREDIT ADMINISTRA-
TION HAS NEITHER APPROVED
NOR PASSED UPON THE ACCU-
RACY OR ADEQUACY OF THE IN-
FORMATION ACCOMPANYING THE
NOTICE OF MEETING OR PRE-
SENTED AT THE MEETING AND NO
REPRESENTATION TO THE CON-
TRARY SHALL BE MADE OR RE-
LIED UPON.

(2) A description of the material pro-
visions of the plan under §611.520 and
the effect of the transaction on the in-
stitution, its stockholders, and the ter-
ritory to be served.

(3) A statement enumerating the po-
tential advantages and disadvantages
of the proposed transfer including, but
not limited to, changes in operating ef-
ficiencies, one-stop service, branch of-
fices, local control, and financial con-
dition.

(4) A summary of the provisions of
the charter and bylaws following the
transfer that differ materially from the
charter or bylaws currently existing.

(5) A brief statement by the board of
directors of the institution setting
forth the board’s opinion on the advis-
ability of the transfer.

(6) A presentation of the following fi-
nancial data:

(i) An audited balance sheet and in-
come statement and notes thereto of
the bank or the association, as applica-
ble, for the preceding 2 fiscal years.

(ii) If the transfer of authority in-
cludes any material transfer of assets,
a balance sheet and income statement
of the bank and the association show-
ing its financial condition before the
transfer of authority and a pro forma
balance sheet and income statement
for the bank or association, as applica-
ble, showing its financial condition
after the transfer. The statements
shall meet the following conditions:

(A) Such financial statements shall
be presented in columnar form, show-
ing the financial condition as of the
end of the most recent quarter of the
institution, and operating results since
the end of the last fiscal year through
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the end of the most recent quarter of
the institution.

(B) If the request is made within 90
days after the end of the fiscal year,
the institution’s financial statements
shall be as of the most recent fiscal
yearend.

(C) If the request is made within 45
days after the end of the most recent
quarter, the institution’s financial
statements shall be as of the end of the
quarter preceding the quarter just
ended.

(D) If the request is made more than
45 days after the end of the most recent
quarter, the institution’s financial
statements shall be as of the end of
that quarter.

(E) The financial statements must be
accompanied by appropriate notes, de-
scribing any assets being transferred
and including data relating to high-
risk assets and other property owned,
allowance for loan losses, and current
year-to-date chargeoffs.

(F) The amount and nature of start-
up costs estimated to be associated
with the transfer.

(7T) A description of the type and dol-
lar amount of any financial assistance
that has been provided to the bank or
the association, as applicable, during
the past year; the conditions on which
the financial assistance was extended,
the terms of repayment or retirement,
if any; and, the liability for repayment
of this assistance by the bank or the
association if the transfer were ap-
proved.

(8) A statement as to whether the
bank or the association, as applicable,
would require financial assistance dur-
ing the first 3 years of operation, the
estimated type and dollar amount of
the assistance, and terms of repayment
or retirement, if known.

(9) A statement indicating the pos-
sible tax consequences to stockholders
and whether any legal opinion, ruling
or external auditor’s opinion has been
obtained on the matter.

(10) A presentation of the associa-
tion’s interest rate and fee programs,
interest collection policy, capitaliza-
tion plan and other factors that would
affect a borrower’s cost of doing busi-
ness with the association.

(11) A description of any event subse-
quent to the date of the last quarterly
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report, but prior to the stockholder
vote, that would have a material im-
pact on the financial condition of the
bank or the association.

(12) A statement of any other mate-
rial fact or circumstances that a stock-
holder would need in order to make an
informed and responsible decision, or
that would be necessary in order to
provide a disclosure that is not mis-
leading.

(13) A form of written proxy, together
with instructions on its purpose, use
and authorization by the stockholder.
The proxy instructions must ensure
the secrecy of the stockholder’s ballot
if the stockholder votes by proxy.

(14) A copy of the plan of transfer
provided for in §611.520 of this part.

(c) No bank or association director,
officer, or employee shall make any
untrue or misleading statement of a
material fact, or fail to disclose any
material fact necessary under the cir-
cumstances to make statements made
not misleading, to a stockholder of the
association in connection with a trans-
fer under this subpart.

[63 FR 50393, Dec. 15, 1988, as amended at 58
FR 48790, Sept. 20, 1993]

§611.520 Plan of transfer.

The transfer of authorities and as-
sets, as appropriate, shall occur pursu-
ant to a written plan which shall be
agreed to by the bank and the associa-
tion involved. The written plan shall
include the following:

(a) An explanation of the value of the
equity ownership as of the last
monthend held by stockholders of the
bank and the association and the im-
pact, if any, of the transfer on the
value of that equity.

(b) If the plan provides for a transfer
of assets, a description of the terms
and conditions upon which such trans-
fer will occur, including, but not lim-
ited to, any warranties or representa-
tions regarding the value of such as-
sets.

(c) A description of how the associa-
tion would obtain loan funds after the
transfer.

(d) A statement on how the expenses
connected with the transfer are to be
borne by the affected parties.
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(e) A statement of any conditions
which must be satisfied prior to the ef-
fective date of the transfer, including
but not limited to approval by stock-
holders and approval by the Farm
Credit Administration.

(f) A statement that prior to the ef-
fective date of the transfer the board of
directors of the bank or the association
may rescind its resolution and void the
transfer, with the concurrence of the
Farm Credit Administration, on the
basis that:

(1) The information disclosed to
stockholders contained material errors
or omissions;

(2) Material misrepresentations were
made to stockholders regarding the im-
pact of the transfer;

(3) Fraudulent activities were used to
obtain the stockholders’ approval; or,

(4) An event occurred between the
time of the vote and the transfer that
would have a significant adverse im-
pact on the future viability of the asso-
ciation.

(g) A designation of those persons
who have authority to carry out the
plan of transfer, including the author-
ity to execute any documents nec-
essary to perfect title, on behalf of the
bank and the association.

§611.525 Stockholder reconsideration.

(a) Stockholders have the right to re-
consider the approval of the transfer
provided that a petition signed by 15
percent of the stockholders of either
institution involved in the transfer is
filed with the Farm Credit Administra-
tion within 35 days after the date of
mailing of the notification of the final
results of the stockholder vote required
under §611.505(d) and such petition is
approved by the Farm Credit Adminis-
tration.

(b) A special stockholders meeting
shall be called by the institution to
vote on the reconsideration following
the Farm Credit Administration’s ap-
proval of a stockholder petition to re-
consider the transfer. If a majority of
stockholders of any institution in-
volved in the transfer votes against the
transfer, the transfer is not approved.
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Subpart F—Bank Mergers, Con-
solidations and Charter
Amendments

SOURCE: 53 FR 50393, Dec. 15, 1988, unless
otherwise noted.

§611.1000 General authority.

(a) An amendment to a bank charter
may relate to any provision that is
properly the subject of a charter, in-
cluding, but not limited to, the name
of the bank, the location of its offices,
or the territory served.

(b) The Farm Credit Administration
may make changes in the charter of a
bank as may be requested by that bank
and approved by the Farm Credit Ad-
ministration pursuant to §611.1010 of
this part.

(¢c) The Farm Credit Administration
may, in accordance with the provisions
of the Act, make changes in the char-
ter of a bank as may be necessary or
expedient to implement the provisions
of the Act.

§611.1010 Bank
procedures.

(a) A bank may recommend a charter
amendment to accomplish any of the
following actions:

(1) A merger or consolidation with
any other bank or banks operating
under title I or III of the Act;

(2) A transfer of territory with any
other bank operating under the same
title of the Act;

(3) A change to its name or location;

(4) Any other change that is properly
the subject of a bank charter;

(b) Upon approval of an appropriate
resolution by the bank board, the cer-
tified resolution, together with sup-
porting documentation, shall be sub-
mitted to the Farm Credit Administra-
tion for preliminary or final approval,
as the case may be.

(¢c) The Farm Credit Administration
shall review the material submitted
and either approve or disapprove the
request. The Farm Credit Administra-
tion may require submission of any
supplemental materials it deems ap-
propriate. If the request is for merger,
consolidation, or transfer of territory,
the approval of Farm Credit Adminis-
tration will be preliminary only, with

charter amendment
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final approval subject to a vote of the
bank’s stockholders.

(d) Following receipt of the Farm
Credit Administration’s written pre-
liminary approval, the proposal shall
be submitted for approval to the voting
stockholders of the bank. A proposal
shall be approved if agreed to by a ma-
jority of the stockholders of each bank
voting, in person or by proxy, at a duly
authorized stockholder meeting with
each association entitled to cast a
number of votes equal to the number of
the association’s voting shareholders.

(e) Upon approval by the stock-
holders of the bank, the request for
final approval and issuance of the ap-
propriate charter or amendments to
charter for the banks involved shall be
submitted to the Farm Credit Adminis-
tration.

§611.1020 Requirements for mergers
or consolidations of banks.

(a) As authorized under sections 7.0
and 7.12 of the Act, a bank may merge
or consolidate with one or more banks
operating under the same or different
titles of the Act.

(b) Where two or more banks plan to
merge or consolidate, the banks shall
jointly submit to the Farm Credit Ad-
ministration the documents itemized
in §§611.1122(a)(1) through (4), (6), (7),
611.1122(e), and 611.1123. In interpreting
those sections, the word “bank” shall be
read for the word “association.”

(¢c) No bank director, officer, or em-
ployee shall make any untrue or mis-
leading statement of a material fact,
or fail to disclose any material fact
necessary under the circumstances to
make statements made not misleading,
to any stockholder of the bank in con-
nection with a bank merger or consoli-
dation.

(d) Upon approval of a proposed bank
merger or consolidation by the stock-
holders of each constituent bank, the
following documents shall be sub-
mitted from the constituent banks to
the Farm Credit Administration for
final approval and issuance of the ap-
propriate charters or amendments to
charter:

(1) A certified copy of the stock-
holders’ resolution, on which the
stockholders cast their votes, from
each constituent bank;
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(2) A certification of the stockholder
vote from the corporate secretary of
each bank or from an independent
third party;

(3) An Agreement of Merger or Con-
solidation duly executed by those au-
thorized to sign on behalf of each con-
stituent bank.

§611.1030 [Reserved]

§611.1040 Creation of new associa-
tions.

Any application for the issuance of a
charter to a new production credit as-
sociation or Federal land bank associa-
tion shall meet the requirements of
sections 2.0 or 2.10, respectively, of the
Act. Any application for the issuance
of a charter for an agricultural credit
association shall meet the require-
ments of section 2.0 of the Act.

Subpart G—Mergers, Consolida-
fions, and Charter Amend-
ments of Associations

§611.1120 General authority.

(a) An amendment to an association
charter may relate to any provision
that is properly the subject of a char-
ter, including, but not limited to, the
name of the association, the location of
its offices, or the territory served.

(b) The Farm Credit Administration
may make changes in the charter of an
association as may be requested by
that association and approved by the
Farm Credit Administration pursuant
to §611.1121 of this part.

(¢c) The Farm Credit Administration
may, by order of the Chairman and on
its own initiative, make changes in the
charter of a Federal land bank associa-
tion or a production credit association
where the Chairman determines that
the change is necessary for the accom-
plishment of the purposes of the Act.

[60 FR 20400, May 16, 1985, as amended at 51
FR 41945, Nov. 20, 1986]

§611.1121 Charter amendment proce-
dures.

This section shall apply to any re-
quest by an association to amend its
charter.
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(a) An association which proposes to
amend its charter shall submit a re-
quest to its supervising bank con-
taining the following information:

(1) A statement of the provision(s) of
the charter that the association pro-
poses to amend and the proposed
amendment(s);

(2) A statement of the reasons for the
proposed amendment(s), the impact of
the amendment(s) on the association
and its stockholders, and the requested
effective date of the amendment(s);

(3) A certified copy of the resolution
of the board of directors of the associa-
tion approving the amendment(s);

(4) Any additional information or
documents that the association wishes
to submit in support of the request or
that may be requested by the super-
vising bank.

(b) Upon receipt of a proposed amend-
ment from an association, the district
bank shall review the materials sub-
mitted and provide the association
with its analysis of the proposal within
a reasonable period of time. Concur-
rently, the bank shall communicate its
recommendation on the proposal to the
Farm Credit Administration, including
the reasons for the recommendation,
and any analysis the bank believes ap-
propriate. Following review by the
bank, the association shall transmit
the proposed amendment with attach-
ments to the Farm Credit Administra-
tion.

(c) Upon receipt of an association’s
request for a charter amendment, the
Farm Credit Administration shall re-
view the materials submitted and ei-
ther approve or disapprove the request.
The Farm Credit Administration may
require submission of any supple-
mental materials it deems appropriate.

(d) The Farm Credit Administration
shall notify the association of its ap-
proval or disapproval of the amend-
ment request, and provide a copy of
such communication to the bank. A no-
tification of approval shall be accom-
panied by a copy of the charter, as
amended.

[60 FR 20400, May 16, 1985, as amended at 51
FR 32441, Sept. 12, 1986]
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§611.1122 Requirements for mergers
or consolidations.

This section shall apply to any re-
quest for approval of a proposed merger
or consolidation of associations. A
merger involves the combination of
one or more associations into a con-
tinuing constituent association, which
retains its charter and bylaws (except
as amended to effect the merger pro-
posal). A consolidation involves the
combination of two or more associa-
tions into a newly organized associa-
tion having a new charter and bylaws.

(a) Where two or more associations
plan to merge or consolidate, or where
the district board has adopted a reorga-
nization plan for the associations in
the district, the associations involved
shall jointly submit a request to the
district bank containing the following:

(1) In the case of a merger, a copy of
the charter of the continuing associa-
tion reflecting any proposed amend-
ments. In the case of consolidation, a
copy of the proposed charter of the new
association;

(2) A statement of the reasons for the
proposed merger or consolidation, the
impact of the proposed transaction on
the associations and their stock-
holders, and the planned effective date
of the merger or consolidation;

(3)(1) A certified copy of the resolu-
tion of the board of directors of each
association recommending approval of
the merger or consolidation; or

(ii) In the case of a district reorga-
nization plan, a certified copy of the
resolution of the board of directors of
each association recommending either
approval or disapproval of the proposal.

(4) A copy of the agreement of merger
or consolidation;

(6) Two signed copies of the con-
tinuing or proposed Articles of Associa-
tion;

(6) All of the information specified in
paragraph (e) of this section; and

(7) Any additional information or
documents each association wishes to
submit in support of the request or
that the supervising bank or the Farm
Credit Administration requests.
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(b) Upon receipt of a request for ap-
proval of an association merger or con-
solidation, the district bank shall re-
view the materials submitted to deter-
mine whether they comply with the re-
quirements of these regulations and
shall communicate with the associa-
tions concerning any deficiency. When
the bank approves the request to merge
or consolidate it shall notify the asso-
ciations and the Farm Credit Adminis-
tration of its approval together with
the reasons for its approval and any
supporting analysis the bank deems ap-
propriate. The associations shall joint-
ly submit the proposal together with
required documentation to the Farm
Credit Administration for preliminary
approval.

(c) Upon receipt of an association
merger or consolidation request, the
Farm Credit Administration shall re-
view the request and either deny or
give its preliminary approval to the re-
quest. When a request is denied, writ-
ten notice stating the reasons for the
denial shall be transmitted to the asso-
ciations and a copy provided to the
bank. When a request is preliminarily
approved, written notice of the pre-
liminary approval shall be given to the
associations and a copy provided to the
bank. Preliminary approval by the
Farm Credit Administration shall not
constitute approval of the merger or
consolidation. Approval of a merger or
consolidation shall be only pursuant to
paragraph (g) of this section.

(d) Upon receipt of preliminary ap-
proval by the Farm Credit Administra-
tion of a merger or consolidation re-
quest, each constituent association
shall call a meeting of its voting stock-
holders. The meeting shall be called on
written notice to each stockholder en-
titled to vote on the transaction, and
held in accordance with the terms of
each association’s bylaws. The affirma-
tive vote of a majority of the voting
stockholders of each association
present and voting or voting by written
proxy at a meeting at which a quorum
is present shall be required for stock-
holder approval of a merger or consoli-
dation proposal.

(e) Notice of the meeting to consider
and act upon a proposed merger or con-
solidation of associations shall be ac-
companied by the following informa-
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tion covering each constituent associa-
tion.

(1) A statement either on the first
page of the materials or on the notice
of the stockholders’ meeting, in capital
letters and bold face type, that:

THE FARM CREDIT ADMINISTRA-
TION HAS NEITHER APPROVED
NOR PASSED UPON THE ACCU-
RACY OR ADEQUACY OF THE IN-
FORMATION ACCOMPANYING THE
NOTICE OF MEETING OR PRE-
SENTED AT THE MEETING AND NO
REPRESENTATION TO THE CON-
TRARY SHALL BE MADE OR RE-
LIED UPON.

(2) A description of the material pro-
visions of the agreement of merger or
consolidation and the effect of the pro-
posed merger or consolidation on the
associations, their stockholders, the
new or continuing board of directors,
and the territory to be served. In addi-
tion, a copy of the agreement must be
furnished with the notice to stock-
holders.

(3) A summary of the provisions of
the charter and bylaws of the con-
tinuing or new association that differ
materially from the existing charter or
bylaw provisions of the constituent as-
sociations.

(4) A brief statement by the boards of
directors of the constituent associa-
tions setting forth the basis for the
boards’ recommendation on the merger
or consolidation.

(5) A description of any agreement or
arrangement between a constituent as-
sociation and any of its officers relat-
ing to employment or termination of
employment and arising from the
merger or consolidation.

(6) A presentation of the following fi-
nancial data:

(i) A balance sheet and income state-
ment for each constituent association
for each of the 2 preceding fiscal years.

(ii) A balance sheet for each con-
stituent association as of a date within
90 days of the date the request for pre-
liminary approval is forwarded to the
Farm Credit Administration presented
on a comparative basis with the cor-
responding period of the prior fiscal
year.

(iii) An income statement for the in-
terim period between the end of the
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last fiscal year and the date of the re-
quired balance sheet presented on a
comparative basis with the cor-
responding period of the preceding fis-
cal year. The balance sheet and income
statement format shall be that con-
tained in the association’s annual re-
port to stockholders; shall contain any
significant changes in accounting poli-
cies that differ from those in the latest
association annual report to stock-
holders; and shall contain appropriate
footnote disclosures, including data re-
lating to high-risk assets and other
property owned, and allowance for loan
losses, including net chargeoffs as re-
quired in paragraph (e)(10) of this sec-
tion.

(7) The financial statements (balance
sheet and income statement) shall be
in sufficient detail to show separately
all significant categories of interest-
earning assets and interest-bearing li-
abilities and the income or expense ac-
crued thereon.

(8) Attached to the financial state-
ments for each constituent association,
either:

(i) A statement signed by the chief
executive officer and each member of
the board of directors of the associa-
tion that the various financial state-
ments are unaudited, but have been
prepared in all material respects in ac-
cordance with generally accepted ac-
counting principles (except as other-
wise disclosed therein) and are, to the
best of the knowledge of the board, a
fair and accurate presentation of the fi-
nancial condition of the association; or

(ii) A signed opinion by an inde-
pendent certified public accountant
that the various financial statements
have been examined in accordance with
generally accepted auditing standards
and, accordingly, included such tests of
the accounting records and such other
auditing procedures as were considered
necessary in the circumstances, and, as
of the date of the statements, present
fairly the financial position of the as-
sociation in conformity with generally
accepted accounting principles applied
on a consistent basis, except as other-
wise noted thereon.

(99 A presentation for each con-
stituent association regarding its pol-
icy on accounting for loan perform-
ance, together with the number and
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dollar amount of loans in all perform-
ance categories, including those cat-
egorized as high-risk assets.

(10) Information of each constituent
association concerning the amount of
loans charged off in each of the 2 fiscal
years preceding the date of the balance
sheet, the current year-to-date net
chargeoff amount, and the balance in
the allowance for loan losses account
and a statement regarding whether, in
the opinion of management, the allow-
ance for loan losses is adequate to ab-
sorb the risk currently existing in the
loan portfolio. This information may
be appropriately included in the foot-
notes to the financial statements.

(11) A management discussion and
analysis of the financial condition and
results of operation for the past 2 fiscal
years for each constituent institution.
This requirement can be satisfied by
including the materials contained in
the management discussion and anal-
ysis of each institution’s most recent
annual report.

(12) A discussion of any material
changes in financial condition of each
constituent institution from the end of
the last fiscal year to the date of the
interim balance sheet provided.

(13) A discussion of any material
changes in the results of operations of
each constituent institution with re-
spect to the most recent fiscal-year-to-
date period for which an income state-
ment is provided.

(14) A discussion of any change in the
tax status of the new institution from
those of the constituent institutions as
a result of merger or consolidation. A
statement on any adverse tax con-
sequences to the stockholders of the in-
stitution as a result of the change in
tax status.

(15) A statement on the proposed in-
stitution’s relationship with an inde-
pendent public accountant, including
any change that may occur as a result
of the merger or consolidation.

(16) A pro forma balance sheet of the
continuing or consolidated association
presented as if the merger or consolida-
tion had occurred as of the date on the
balance sheets required in paragraph
(e)(6) of this section, as recommended
to the stockholders. A pro forma sum-
mary of earnings for the continuing or
consolidated association presented as if
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the merger or consolidation had been
effective at the beginning of the in-
terim period between the end of the
last fiscal year and the date of the bal-
ance sheets.

(17) A description of the type and dol-
lar amount of any financial assistance
that has been provided during the past
year or will be provided by the super-
vising bank or other party to assist the
constituent or the continuing or new
association(s), the conditions on which
financial assistance has been or will be
extended, the terms of repayment or
retirement, if any, and the impact of
the assistance on the subject associa-
tion(s) or the stockholders.

(18) A presentation for each con-
stituent association of interest rate
comparisons for the last 2 fiscal years
preceding the date of the balance sheet,
together with a statement of the con-
tinuing or new association’s proposed
interest rate and fee programs, interest
collection policies, capitalization
rates, dividends or patronage refunds,
and other factors that would affect a
borrower’s cost of doing business with
the continuing or new association.
Where agreement has not been reached
on such matters, current related infor-
mation shall be presented for each con-
stituent association.

(19) A description for each con-
stituent association of any event sub-
sequent to the date of the financial
statements, but prior to the merger or
consolidation vote, that would have a
material impact on the financial condi-
tion of the constituent or continuing
or new association(s).

(20) A statement of any other mate-
rial fact or circumstance that a stock-
holder would need in order to make an
informed decision on the merger or
consolidation proposal, or that is nec-
essary to make the required disclosures
not misleading.

(21) Where proxies are to be solicited,
a form of written proxy, together with
instructions on the purpose and au-
thority for its use, and the proper
method for signature by the stock-
holder.

(f) No bank or association, or direc-
tor, officer, or employee thereof, shall
make any untrue or misleading state-
ment of a material fact, or fail to dis-
close any material fact necessary
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under the circumstances to make
statements made not misleading, to a
stockholder of any association in con-
nection with an association merger or
consolidation.

(g) Upon approval of a proposed
merger or consolidation by the stock-
holders of the constituent associations,
a certified copy of the stockholders’
resolution shall be forwarded to the
Farm Credit Administration. Each con-
stituent association shall notify its
stockholders not later than 30 days
after the stockholder vote of the final
results of the vote. If no petition is
filed with the Farm Credit Administra-
tion to reconsider the vote, upon final
approval by the FCA, the merger or
consolidation shall be effective on the
date specified in the merger agreement
or at such later date as may be re-
quired by the Farm Credit Administra-
tion to grant final approval. Notice of
final approval shall be transmitted to
the associations and a copy provided to
the affiliated bank.

(h) No director, officer, or employee
of a bank or an association shall make
an oral or written representation to
any person that a preliminary or final
approval by the Farm Credit Adminis-
tration of an association merger or
consolidation constitutes, directly or
indirectly, either a recommendation on
the merits of the transaction or an as-
surance concerning the adequacy or ac-
curacy of any information provided to
any association’s stockholders in con-
nection therewith.

(i) The notice and accompanying in-
formation required under paragraph (e)
of this section shall not be sent to
stockholders until preliminary ap-
proval of the merger or consolidation
has been given by the Farm Credit Ad-
ministration.

(j) Where a proposed merger or con-
solidation will involve more than three
associations, the Farm Credit Adminis-
tration may require the supplemen-
tation, or allow the condensation or
omission of any information required
under paragraph (e) of this section in
furtherance of meaningful disclosure to
stockholders. Any waiver sought under
this paragraph shall be obtained before
preparation of the financial statements
and accompanying schedules required
under paragraph (e) of this section.
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(k) The effective date of a merger or
consolidation may not be less than 35
days after the date of mailing of the
notification to stockholders of the re-
sults of the stockholder vote, or 15
days after the date of submission to
the Farm Credit Administration of all
required documents for the Agency’s
consideration of final approval, which-
ever occurs later. If a petition for re-
consideration is filed within 35 days
after mailing of the notification to
stockholders of the results of the
stockholder vote, the constituent insti-
tutions must agree on a second effec-
tive date to be used in the event the
merger or consolidation is approved on
reconsideration. The second effective
date may not be less than 60 days after
stockholder notification of the results
of the first vote, or 15 days after the
date of the reconsideration vote,
whichever occurs later.

[60 FR 20400, May 16, 1985; 50 FR 32165, Aug.
9, 1985, as amended at 51 FR 32441, Sept. 12,
1986; 53 FR 50396, Dec. 15, 1988; 56 FR 2674,
Jan. 24, 1991; 58 FR 48790, Sept. 20, 1993; 63 FR
64844, Nov. 24, 1998]

§611.1123 Merger or consolidation

agreements.

(a) Associations operating under the
same title of the Act may merge or
consolidate voluntarily only pursuant
to a written agreement. The agreement
shall set forth all of the terms of the
transaction, including, but not limited
to, the following:

(1) The proposed effective date of the
merger or consolidation.

(2) The proposed name and head-
quarters location of the continuing or
consolidated association.

(3) The names of the persons nomi-
nated to serve as directors until the
first regular annual meeting of the
continuing or consolidated association
to be held after the effective date of
the merger or consolidation. Any direc-
tor of a constituent association may be
designated in the agreement to serve as
a director of the continuing or consoli-
dated association for a period not to
exceed his or her current term, after
which he or she must stand for reelec-
tion. However, the terms of the agree-
ment must provide for the election of
at least one director at each annual
meeting subsequent to the effective
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date of the merger or consolidation.
The bylaws of the continuing or con-
solidated association shall reflect the
provisions of the merger or consolida-
tion agreement regarding director
terms.

(4) A statement of the formula to be
used to exchange the stock of the con-
stituent associations for the stock of
the continuing or consolidated associa-
tion. No fractional shares of stock
shall be issued.

(5) A statement of any conditions
which must be satisfied prior to the ef-
fective date of the proposed trans-
action, including but not limited to ap-
proval by stockholders, the supervising
bank, and the Farm Credit Administra-
tion.

(6) A statement of the representa-
tions or warranties, if any, made or to
be made by any association, or its offi-
cers, directors, or employees that is a
party to the proposed transactions.

(7T) A statement that the board of di-
rectors of each constituent association
can terminate the agreement before
the effective date upon a determina-
tion by an association, with the con-
currence of the Farm Credit Adminis-
tration, that:

(i) The information disclosed to
stockholders contained material errors
or omissions;

(ii) Material misrepresentations were
made to stockholders regarding the im-
pact of the merger or consolidation;

(iii) Fraudulent activities were used
to obtain stockholders’ approval; or

(iv) An event occurred between the
time of the vote and the merger that
would have a significant adverse im-
pact on the future viability of the con-
tinuing institution.

(8) A description of the legal opinions
or rulings (including those related to
tax matters), if any, that have been ob-
tained or furnished by any party in
connection with the proposed trans-
action. Also, refer to paragraph (a)(5)
of this section.

(9) The capitalization plan and cap-
ital structure for the new institution
and a statement that the capitalization
plan shall comply with applicable FCA
regulations.

(10) Provision for the employee bene-
fits plan, its subsequent continuation
or adaptation by the board of directors
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of the proposed institution following
the merger or consolidation.

(11) A statement of the authority of
those persons designated to carry out
the terms of the agreement, including
the authority to waive provisions of
the agreement and to execute any doc-
uments necessary to perfect title, on
behalf of the constituent associations.

(b) As an attachment to the agree-
ment, set forth those provisions of the
charter and bylaws of the continuing
or consolidated association which dif-
fer from the existing charter or bylaw
provisions of the constituent associa-
tions.

(c) Stockholders have the right to re-
consider the approval of the merger
provided that a petition signed by 15
percent of the stockholders eligible to
vote of one or more of the constituent
institutions is filed with the Farm
Credit Administration within 35 days
after the date of mailing the notifica-
tion of the final results of the stock-
holder vote required under §611.1122(g).
The Farm Credit Administration will
review the petition to determine
whether it complies with the require-
ments of section 7.9 of the Act. Fol-
lowing a determination that the peti-
tion complies with the applicable re-
quirements, a special stockholders
meeting shall be called by the institu-
tion to reconsider the vote. If a major-
ity of the stockholders voting, in per-
son or by proxy, of any one of the con-
stituent institutions that is a party to
the merger vote against the merger,
the merger shall not take place.

[60 FR 20400, May 16, 1985, as amended at 51
FR 32442, Sept. 12, 1986; 53 FR 50396, Dec. 15,
1988]

§611.1124 Territorial adjustments.

This section shall apply to any re-
quest submitted to the Farm Credit
Administration to modify association
charters for the purpose of transferring
territory from one association to an-
other.

(a) Territorial adjustments, except as
specified in paragraph (m) of this sec-
tion, require approval of a majority of
the voting stockholders of each asso-
ciation present and voting or voting by
written proxy at a duly authorized
meeting at which a quorum is present.
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(b) When two or more associations
agree to transfer territory, each asso-
ciation shall submit a proposal to the
district bank containing the following:

(1) A statement of the reasons for the
proposed transfer and the impact the
transfer will have on its stockholders
and holders of participation -certifi-
cates;

(2) A certified copy of the resolution
of the board of directors of each asso-
ciation approving the proposed terri-
tory transfer;

(3) A copy of the agreement to trans-
fer territory that contains the fol-
lowing information:

(i) A description of the territory to
be transferred.

(ii) Transferor association’s plan to
transfer loans and the types of loans to
be transferred.

(iii) Transferor association’s plan to
retire and transferee association’s plan
to issue equities held by holders of
stock, participation certificates, and
allocated equities, if any, and a state-
ment by each association that the book
value of its equities is at least equal to
par.

(iv) An inventory of the assets to be
sold by the transferor association and
purchased by the transferee associa-
tion.

(v) An inventory of the liabilities to
be assumed from the transferor asso-
ciation by the transferee association.

(vi) A statement that the holders of
stock and participation certificates
whose loans are subject to transfer
have 60 days from the effective date of
the territory transfer to inform the
transferor association of their decision
to remain with the transferor associa-
tion for normal servicing until the cur-
rent loan is paid.

(vii) A statement that the transfer is
conditioned upon the approval of the
stockholders of each constituent asso-
ciation.

(viii) The effective date of the pro-
posed territory transfer.

(4) A copy of the stockholder disclo-
sure statement provided for in para-
graph (f) of this section; and

(5) Any additional relevant informa-
tion or documents that the association
wishes to submit in support of its re-
quest or that may be required by the
Farm Credit Administration.
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(c) Upon receipt of documents sup-
porting a proposed territory transfer,
the district bank shall review the ma-
terials submitted and provide the asso-
ciations with its analysis of the pro-
posal within a reasonable period of
time. The bank shall concurrently ad-
vise the Farm Credit Administration of
its recommendation regarding the pro-
posed territory transfer. Following re-
view by the bank, the associations
shall transmit the proposal to the
Farm Credit Administration together
with all required documents.

(d) Upon receipt of an association’s
request to transfer territory, the Farm
Credit Administration shall review the
request and either deny or give pre-
liminary approval to the request. When
a request is denied, written notice stat-
ing the reasons for the denial shall be
transmitted to the associations, and a
copy provided to the bank. When a re-
quest is preliminarily approved, writ-
ten notice of the preliminary approval
shall be transmitted to the associa-
tions, and a copy provided to the bank.
Preliminary approval by the Farm
Credit Administration shall not con-
stitute approval of the territory trans-
fer. Final approval shall be granted
only in accordance with paragraph (h)
of this section.

(e) Upon receipt of preliminary ap-
proval by the Farm Credit Administra-
tion, each constituent association
shall, by written notice, and in accord-
ance with its bylaws, call a meeting of
its voting stockholders. The affirma-
tive vote of a majority of the voting
stockholders of each association
present and voting or voting by written
proxy at a meeting at which a quorum
is present shall be required for stock-
holder approval of a territory transfer.

(f) Notice of the meeting to consider
and act upon a proposed territory
transfer shall be accompanied by the
following information covering each
constituent association:

(1) A statement either on the first
page of the materials or on the notice
of the stockholders’ meeting, in capital
letters and bold face type, that:
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THE FARM CREDIT ADMINISTRATION
HAS NEITHER APPROVED NOR PASSED
UPON THE ACCURACY OR ADEQUACY
OF THE INFORMATION ACCOMPANYING
THE NOTICE OF MEETING OR PRE-
SENTED AT THE MEETING AND NO
REPRESENTATION TO THE CONTRARY
SHALL BE MADE OR RELIED UPON.

(2) A copy of the Agreement to
Transfer Territory and a summary of
the major provisions of the Agreement.

(3) The reason the territory transfer
is proposed.

(4) A map of the association’s terri-
tory as it would look after the transfer.

(5) A summary of the differences, if
any, between the transferor and trans-
feree associations’ interest rates, inter-
est rate policies, collection policies,
service fees, bylaws, and any other
items of interest that would impact a
borrower’s lending relationship with
the institution.

(6) A statement that all loans of the
transferor association that finance op-
erations located in the transferred ter-
ritory shall be transferred to the trans-
feree association except as otherwise
provided for in this section or in ac-
cordance with agreements between the
associations as provided for in §614.4070
of this chapter.

(7) Where proxies are to be solicited,
a form of written proxy, together with
instructions on the purpose and au-
thority for its use, and the proper
method for signature by the stock-
holders.

(8) A statement that the associa-
tions’ bylaws, financial statements for
the previous 3 years, and any financial
information prepared by the associa-
tions concerning the proposed transfer
of territory are available on request to
the stockholders of any association in-
volved in the transaction.

(g) No bank or association, or direc-
tor, officer, or employee thereof, shall
make any untrue or misleading state-
ment of a material fact, or fail to dis-
close any material fact necessary
under the circumstances to make
statements made not misleading, to a
stockholder of any association in con-
nection with a territory transfer.

(h) Upon approval of a proposed terri-
tory transfer by the stockholders of
the constituent associations, a cer-
tified copy of the stockholders’ resolu-
tion for each constituent association
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and one executed Agreement to Trans-
fer Territory shall be forwarded to the
Farm Credit Administration. The terri-
tory transfer shall be effective when
thereafter finally approved and on the
date as specified by the Farm Credit
Administration. Notice of final ap-
proval shall be transmitted to the asso-
ciations and a copy provided to the
bank.

(i) No director, officer, or employee
of a bank or an association shall make
an oral or written representation to
any person that a Preliminary or final
approval by the Farm Credit Adminis-
tration of a territory transfer con-
stitutes, directly or indirectly, a rec-
ommendation on the merits of the
transaction or an assurance concerning
the adequacy or accuracy of any infor-
mation provided to any association’s
stockholders in connection therewith.

(j) The notice and accompanying in-
formation required under paragraph (f)
of this section shall not be sent to
stockholders until preliminary ap-
proval of the territory transfer has
been granted by the Farm Credit Ad-
ministration.

(k) Where a territory transfer is pro-
posed simultaneously with a merger or
consolidation, both transactions may
be voted on by stockholders at the
same meeting. Only stockholders of a
transferee or transferor association
shall vote on a territory transfer.

(1) Bach borrower whose real estate
or operations is located in a territory
that will be transferred shall be pro-
vided with a written Notice of Terri-
tory Transfer immediately after the
Farm Credit Administration has given
final approval of the territory transfer.
The Notice shall inform the borrower
of the transfer of the borrower’s loan
to the transferee association and the
exchange of related equities for equi-
ties of like kinds and amounts in the
transferee association. If a like kind of
equity is not available in the trans-
feree association, similar equities shall
be offered that will not adversely affect
the interest of the owner. The Notice
shall give the borrower 60 days from
the effective date of the territory
transfer to notify the transferor asso-
ciation in writing if the borrower de-
cides to stay with the transferor asso-
ciation for normal servicing until the
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current loan is paid. Any application
by the borrower for renewal or for addi-
tional credit shall be made to the
transferee association, except as other-
wise provided for by an agreement be-
tween associations in accordance with
§614.4070 of this chapter.

(m) This section shall not apply to
territory transfers initiated by order of
the Chairman of the Farm Credit Ad-
ministration or to territory transfers
due to the liquidation of the transferor
association.

(n) Where a proposed action involves
the transfer of a portion of an associa-
tion’s territory to an association oper-
ating in a different district, such pro-
posal must comply with the provisions
of this section and section 5.17(a) of the
Act.

[61 FR 32442, Sept. 12, 1986, as amended at 71
FR 54901, Sept. 20, 2006]

§611.1125 Treatment of associations
not approving districtwide mergers.

(a) Issuance of charters. When issuing
charters or certificates of territory for
districtwide mergers or consolidations
of associations, the Farm Credit Ad-
ministration will not issue any char-
ters or certificates of territory that in-
clude the territory of one or more asso-
ciations whose stockholders voted to
disapprove the merger or consolida-
tion.

(b) A district bank shall not take any
of the following actions with respect to
an association that has determined to
not participate in a districtwide merg-
er or consolidation:

(1) Discriminate in the provision of
any financial service and assistance,
including, but not limited to, access to
loan funds and rates of interest on
loans and discounts offered by the dis-
trict bank to associations and their
member/borrowers;

(2) Discriminate in the provision of
any related services that are offered by
the district bank to associations and
their member/borrowers;

(3) Discriminate in the provision of
any professional assistance that may
be normally provided by the district
bank to associations; or

(4) Discriminate in the provision of
any technical assistance that may be
normally provided by the district bank
to associations.
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(c) This regulation does not prohibit
a district bank from taking any action
with respect to an association, includ-
ing, but not limited to, charging dif-
ferent rates of interest or different
prices for services, or declining to pro-
vide financial assistance; provided that
any such action is fully documented
and based on an objective analysis of
applicable criteria that are uniformly
and consistently applied by the district
bank to all associations in the district.

[61 FR 32443, Sept. 12, 1986, as amended at 60
FR 34099, June 30, 1995]

Subpart H—Rules for Inter-System
Fund Transfers

§611.1130 Inter-System
funds and equities.

(a) Section 5.17(a)(6) of the Act au-
thorizes the FCA to regulate the bor-
rowing, repayment, and transfer of
funds and equities between institutions
of the System, including banks, asso-
ciations, and service organizations or-
ganized under the Act. This section
sets forth the circumstances and proce-
dures under which the FCA may direct
such a transfer of funds and equities
based on its determination with re-
spect to the financial condition of one
or more institutions of the System.
For purposes of this section, the term
“pbond” refers to long-term notes, bonds,
debentures, or other similar obliga-
tions, or short-term discount notes
issued by one or more banks pursuant
to section 4.2 of the Act.

(b) The FCA may direct a transfer of
funds or equities by one or more banks
of the System to another bank of the
System where it determines that:

(1) The receiving institution will not
be able to make payments of principal
or interest on bonds for which it is pri-
marily liable within the meaning of
section 4.4(a) of the Act; or

(2) The common or preferred stock,
participation certificates, or allocated
equities of the receiving institution
have a book value less than their par
or stated values; or

(3) The total bonds outstanding for
which the receiving institution is pri-
marily liable exceed 20 times the com-
bined capital and surplus accounts of
the bank; or

transfer of
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(4) Based on application to it of one
or more of the following ratios, the re-
ceiving institution is not financially
viable in that it will not be able to con-
tinue to extend new or additional cred-
it or financial assistance to its eligible
borrowers:

(i) The ratio of stock to earned net
worth (including legal reserve,
unallocated and reserved surplus, un-
distributed earnings, and allowance for
losses) exceeds 2 to 1;

(ii) The ratio of the outstanding
bonds to capital and surplus exceeds 15
to 1;

(iii) Nonearning assets (any non-
interest-bearing assets, including but
not limited to cash, noninterest-earn-
ing loans, net fixed assets, other prop-
erty owned, accrued interest receiv-
able, and accounts receivable) exceed
15 percent of total assets;

(iv) Lendable net worth (interest-
earning assets less interest-bearing li-
abilities) is zero or less.

(¢c) The FCA may direct a transfer of
funds or equities between two or more
Federal land bank associations or two
or more production credit associations
in district where it determines that
such transfer:

(1) Is necessary to provide financial
support to the district bank in which
those associations are stockholders
based on application of the criteria to
the bank as set forth in paragraph (b)
of this section; or

(2) Is necessary to provide financial
support to one or more other like asso-
ciations in the district based on appli-
cation of the criteria set forth in para-
graph (b)(2) or (b)(4) of this section to
the associations, provided that in ap-
plying paragraph (b)(4)(ii) of this sec-
tion the ratio of outstanding indebted-
ness to capital and surplus of the re-
ceiving association(s) shall not exceed
9to1;or

(3) Is an integral part of a plan that
has been adopted by other institutions
of the System, and approved by the
FCA, under which those institutions
will extend financial assistance to the
district bank in which those associa-
tions are stockholders.

(d) A direction by the FCA for a
transfer of funds or equities pursuant
to this section shall be signed by the
Chairman and shall establish the
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amount, timing, duration, repayment,
and other terms of assessments nec-
essary to accomplish such transfer,
taking into consideration the financial
condition of each institution to be as-
sessed. Where the FCA directs a trans-
fer of funds or equities between asso-
ciations under paragraph (c) (1) or (2) of
this section, it may authorize the dis-
trict bank in which such associations
are stockholders to accomplish the
necessary assessments through debits
and credits to the accounts of the
bank.

[60 FR 36986, Sept. 11, 1985. Redesignated at
51 FR 8666, Mar. 13, 1986, as amended at 51 FR
41945, Nov. 20, 1986; 58 FR 48790, Sept. 20, 1993;
59 FR 21643, Apr. 26, 1994]

Subpart I—Service Organizations

SOURCE: 66 FR 16843, Mar. 28, 2001, unless
otherwise noted.

§611.1135 Incorporation of service cor-
porations.

(a) What is the process for chartering a
service corporation? A Farm Credit bank
or association (you or your) may orga-
nize a corporation acting alone or with
other Farm Credit banks or associa-
tions to perform, for you or on your be-
half, any function or service that you
are authorized to perform under the
Act and Farm Credit Administration
(we, us, or our) regulations, with two
exceptions. Those exceptions are that
your corporation may not extend cred-
it or provide insurance services. To or-
ganize a service corporation, you must
submit an application to us following
the applicable requirements of para-
graph (c) of this section. If what you
propose in your application meets the
requirements of the Act, our regula-
tions, and any other conditions we may
impose, we may issue a charter for
your service corporation making it a
federally chartered instrumentality of
the United States. Your service cor-
poration will be subject to examina-
tion, supervision, and regulation by us.

(b) Who may own equities in your serv-
ice corporation? (1) Your service cor-
poration may only issue voting and
non-voting stock to:

(i) One or more Farm Credit banks
and associations; and
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(ii) Persons that are not Farm Credit
banks or associations, provided that at
least 80 percent of the voting stock is
at all times held by Farm Credit banks
or associations.

(2) For the purposes of this subpart,
we define persons as individuals or
legal entities organized under the laws
of the United States or any state or
territory thereof.

(c) What must be included in your ap-
plication to form a service corporation?
Your application for a corporate char-
ter must include:

(1) The certified resolution of the
board of each organizing bank or asso-
ciation authorizing the incorporation;

(2) A request signed by the presi-
dent(s) of the organizing bank(s) or as-
sociation(s) to us to issue a charter,
supported by a detailed statement dem-
onstrating the need and the justifica-
tion for the proposed entity; and

(3) The proposed articles of incorpo-
ration addressing, at a minimum, the
following:

(i) The name of your corporation;

(ii) The city and state where the
principal offices of your corporation
are to be located;

(iii) The general purposes for the for-
mation of your corporation;

(iv) The general powers of your cor-
poration;

(v) The procedures for a Farm Credit
bank or association or persons that are
not Farm Credit institutions to become
a stockholder;

(vi) The procedures to adopt and
amend your corporation’s bylaws;

(vii) The title, par value, voting and
other rights, and authorized amount of
each class of stock that your corpora-
tion will issue and the procedures to
retire each class;

(viii) The notice and quorum require-
ment for a meeting of shareholders,
and the vote required for shareholder
action on various matters;

(ix) The procedures and shareholder
voting requirements for the merger,
voluntary liquidation, or dissolution of
your corporation or the distribution of
corporate assets;

(x) The standards and procedures for
the application and distribution of
your corporation’s earnings; and

(xi) The length of time your corpora-
tion will exist.
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(4) The proposed bylaws, which must
include the provisions required by
§615.5220(b) of this chapter;

(56) A statement of the proposed
amounts and sources of capitalization
and operating funds;

(6) Any agreements between the orga-
nizing banks and associations relating
to the organization or the operation of
the corporation; and

(7) Any other supporting documenta-
tion that we may request.

(d) What will we do with your applica-
tion? If we approve your completed ap-
plication, we will issue a charter for
your service corporation as a corporate
body and a federally chartered instru-
mentality. We may condition the
issuance of a charter, including impos-
ing minimum capital requirements, as
we deem appropriate. For good cause,
we may deny your application.

(e) Once your service corporation is
formed, how are its articles of incorpora-
tion amended? Your service corpora-
tion’s articles of incorporation may be
amended in either of two ways:

(1) The board of directors of the cor-
poration may request that we amend
the articles of incorporation by sending
us a certified resolution of the board of
directors of the service corporation
that states the:

(i) Section(s) to be amended;

(ii) Reason(s) for the amendment;

(iii) Language of the articles of in-
corporation provision, as amended; and

(iv) Requisite shareholder approval
has been obtained. The request will be
subject to our approval as stated in
paragraphs (a) and (c) of this section.

(2) We may at any time make any
changes in the articles of incorporation
of your service corporation that are
necessary and appropriate for the ac-
complishment of the purposes of the
Act.

(f) When your service corporation issues
equities, what are the disclosure require-
ments? Your service corporation must
provide the disclosures described in
§615.52565 of this chapter.

[66 FR 16843, Mar. 28, 2001, as amended at 70
FR 53907, Sept. 13, 2005; 71 FR 65386, Nov. 8,
2006]

80

12 CFR Ch. VI (1-1-11 Edition)

§611.1136 Regulation and examination
of service organizations.

(a) What regulations apply to a service
organication? Because a service organi-
zation is formed by banks and associa-
tions, it is subject to applicable Farm
Credit Administration (we, our) regula-
tions.

(b) Who examines a service organiza-
tion? We examine service organizations.

(c) What types of service organizations
are subject to our regulations and exam-
ination? All incorporated service cor-
porations and unincorporated service
organizations formed by banks and as-
sociations are subject to our regula-
tions and examination.

§611.1137 Title VIII service corpora-
tions.

(a) What is a title VIII service corpora-
tion? A title VIII service corporation is
a service corporation organized for the
purpose of exercising the authorities
granted under title VIII of the Act to
act as an agricultural mortgage mar-
keting facility.

(b) How do I form a title VIII service
corporation? A title VIII service cor-
poration is formed and subject to the
same requirements as a service cor-
poration formed under §611.1135, with
one exception. The Federal Agricul-
tural Mortgage Corporation or its af-
filiates may not form or own stock in
a title VIII service corporation.

Subparts J-O [Reserved]

Subpart P—Termination of System
Institution Status

SOURCE: 71 FR 44420, Aug. 4, 2006, unless
otherwise noted.

§611.1200 Applicability of this sub-
part.

The regulations in this subpart apply
to each bank and association that de-
sires to terminate its System institu-
tion status and become chartered as a
bank, savings association, or other fi-
nancial institution.
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§611.1205 Definitions that apply in
this subpart.

Assets means all assets determined in
conformity with GAAP, except as oth-
erwise required in this subpart.

Business days means days the FCA is
open for business.

Days means calendar days.

Equity holders means holders of stock,
participation certificates, or other eq-
uities such as allocated equities.

GAAP means “generally accepted ac-
counting principles” as that term is de-
fined in §621.2(c) of this chapter.

OFI means an “other financing insti-
tution” that has a funding and discount
agreement with a Farm Credit bank
under section 1.7(b)(1) of the Act.

Successor institution means the bank,
savings association, or other financial
institution that the terminating bank
or association will become when we re-
voke its Farm Credit charter.

§611.1210 Advance notices—com-
mencement resolution and notice to
equity holders.

(a) Adoption of commencement resolu-
tion. Your board of directors must
begin the termination process by
adopting a commencement resolution
stating your intention to terminate
Farm Credit status under section 7.10
of the Act. Immediately after you
adopt the commencement resolution,
send a certified copy by overnight mail
to us and to the Farm Credit System
Insurance Corporation (FCSIC). If your
institution is an association, also send
a copy to your affiliated bank. If your
institution is a bank, also send a copy
to your affiliated associations, the
other Farm Credit banks, and the Fed-
eral Farm Credit Banks Funding Cor-
poration (Funding Corporation).

(b) Advance notice. Within 5 business
days after adopting the commencement
resolution, you must:

(1) Send us copies of all contracts and
agreements related to the termination.

(2) Subject to paragraph (b)(2)(ii) of
this section:

(1) Send an advance notice to all eq-
uity holders stating you are taking
steps to terminate System status. Im-
mediately upon mailing the notice to
equity holders, you must also place it
in a prominent location on your Web
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site. The advance notice must describe
the following:

(A) The process of termination;

(B) The expected effect of termi-
nation on borrowers and other equity
holders, including the effect on bor-
rower rights and the consequences of
any stock retirements before termi-
nation;

(C) The type of charter the successor
institution will have; and

(D) Any bylaw creating a special
class of borrower stock and participa-
tion certificates under paragraph (f) of
this section.

(ii) Send us a draft of the advance no-
tice by facsimile or electronic mail be-
fore mailing it to your equity holders.
If we have not contacted you within 2
business days of our receipt of the draft
notice regarding modifications, you
may mail the notice to your equity
holders.

(c) Bank negotiations on joint and sev-
eral liability. If your institution is a ter-
minating bank, within 10 days of
adopting the commencement resolu-
tion, your bank and the other Farm
Credit banks must begin negotiations
to provide for your satisfaction of li-
abilities (other than your primary li-
ability) under section 4.4 of the Act.
The Funding Corporation may, at its
option, be a party to the negotiations
to the extent necessary to fulfill its du-
ties with respect to financing and dis-
closure. The agreement must comply
with the requirements in §611.1270(c).

(d) Disclosure to loan applicants and
equity holders after commencement resolu-
tion. Between the date your board of di-
rectors adopts the commencement res-
olution and the termination date, you
must give the following information to
your loan applicants and equity hold-
ers:

(1) For each loan applicant who is not
a current stockholder, describe at the
time of loan application:

(i) The effect of the proposed termi-
nation on the prospective loan; and

(ii) Whether, after the proposed ter-
mination, the borrower will continue
to have any of the borrower rights pro-
vided under the Act and regulations.

(2) For any equity holders who ask to
have their equities retired, explain
that the retirement would extinguish
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the holder’s right to exchange those eq-
uities for an interest in the successor
institution. In addition, inform holders
of equities entitled to your residual as-
sets in liquidation that retirement be-
fore termination would extinguish
their right to dissent from the termi-
nation and have their equities retired.
(e) Terminating bank’s right to continue
issuing debt. Through the termination
date, a terminating bank may continue
to participate in the issuance of con-
solidated and System-wide obligations
to the same extent it would be able to
participate if it were not terminating.
(f) Special class of stock. Notwith-
standing any requirements to the con-
trary in §615.5230(c) of this chapter, you
may adopt bylaws providing for the
issuance of a special class of stock and
participation certificates between the
date of adoption of a commencement
resolution and the termination date.
Your voting stockholders must approve
the special class before you adopt the
commencement resolution. The equi-
ties must comply with section 4.3A of
the Act and be identical in all respects
to existing classes of equities that are
entitled to the residual assets of the in-
stitution in a liquidation, except for
the value a holder will receive in a ter-
mination. In a termination, the holder
of the special class of stock receives
value equal to the lower of either par
(or face) value, or the value calculated
under §611.1280(c) and (d). A holder
must have the same right to vote (if
the equity is held on the voting record
date) and to dissent as holders of simi-
lar equities issued before the com-
mencement resolution. If the termi-
nation does not occur, the special
classes of stock and participation cer-
tificates must automatically convert
into shares of the otherwise identical
equities.
[71 FR 44420, Aug. 4, 2006, as amended at 75
FR 18743, Apr. 12, 2010]

§611.1211 Special requirements.

(a) Special assessments, analyses, stud-
ies, and rulings. At any time after we
receive your commencement resolu-
tion, and as we deem necessary or use-
ful to evaluate your proposal, we may
require you to engage independent ex-
perts, acceptable to us, to conduct as-
sessments, analyses, or studies, or to
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request rulings, including, but not lim-
ited to:

(1) Assessments of fair value;

(2) Analyses and rulings on tax impli-
cations; and

(3) Studies of the effect of your pro-
posal on equity holders (including the
effect on holders in their capacity as
borrowers), the System, and other par-
ties.

(b) Informational meetings. After the
advance notice, but before the stock-
holder vote, we may require you to
hold regional or local informational
meetings in convenient locations, at
convenient times, and in a manner con-
ducive to accommodating all equity
holders that wish to attend, to discuss
equity holder issues and answer ques-
tions. These meetings are subject to
the plain language requirements of
§611.1217(b) regarding balanced state-
ments.

§611.1215 Communications with the
public and equity holders.

(a) Communications after commence-
ment resolution and before termination.
The terminating institution may com-
municate with equity holders and the
public regarding the proposed termi-
nation, as long as written communica-
tions (other than non-public commu-
nications among participants, i.e., per-
sons or entities that are parties to a
proposed corporate restructuring in-
volving the successor institution, or
their agents) made in connection with
or relating to the proposed termination
and any related transactions are filed
in accordance with paragraph (c) of
this section and the conditions in this
section are satisfied.

(b) To rely on this section, you must
include the following legend in each
communication in a prominent loca-
tion:

Equity holders should read the plan of termi-
nation that they have received or will receive
(as appropriate) because it contains important
information, including an enumerated statement
of the anticipated benefits and potential dis-
advantages of the proposal.

(c) All your written communications
and all written communications by
your directors, employees, and agents
in connection with or relating to the
proposed termination or any related
transactions must be filed with us
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under this section on or before the date
of first use.

(d) We will require you to correct
communications that we deem are mis-
leading or inaccurate.

(e) In addition to the filings we re-
quire under paragraph (c) of this sec-
tion, we may require you to file timely
any written communications you have
knowledge of that are made by any
other participants or their agents in
connection with or related to the pro-
posed termination or to any trans-
action related to the proposed termi-
nation.

(f) An immaterial or unintentional
failure to file or a delay in filing a
written communication described in
this section will not result in a viola-
tion of this section, as long as:

(1) A good faith and reasonable effort
was made to comply with the filing re-
quirement; and

(2) The written communication is
filed as soon as practicable after dis-
covery of the failure to file.

(g) Communications that exist in
electronic form must be filed electroni-
cally with the FCA as we direct. For
communications that do not exist in
electronic form, you must timely no-
tify us by electronic mail and send us
a copy by regular mail.

(h) You do not need to file a written
communication that does not contain
new or different information from that
which you have previously publicly dis-
closed and filed under this section.

§611.1216 Public availability of docu-
ments related to the termination.

(a) We may post on our Web site, or
require you to post on your Web site:

(1) Results of any special assess-
ments, analyses, studies, and rulings
required under §611.1211;

(2) Documents you submit to us or
file with us under §611.1215; and

(3) Documents you submit to us
under section 7.11 of the Act that are
related directly or indirectly to the
proposed termination, including but
not limited to contracts entered into in
connection with or relating to the pro-
posed termination and any related
transactions.

(b) We will not post confidential in-
formation on our Web site and will not
require you to post it on your Web site.
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(c) You may request that we treat
specific information as confidential
under the Freedom of Information Act,
5 U.S.C. 552 (see 12 CFR part, 602 sub-
part B). You should draft your request
for confidential treatment narrowly to
extend only to those portions of a doc-
ument you consider to be confidential.
If you request confidential treatment
for information that we do not consider
to be confidential, we may post that in-
formation on our Web site after pro-
viding notice to you. On our own ini-
tiative, we may determine that certain
information should be treated as con-
fidential and, if so, we will not make
that information public.

§611.1217 Plain
ments.

language require-

(a) Plain language presentation. All
communications to equity holders re-
quired under  §§611.1210, 611.1223,
611.1240, and 611.1280 must be clear, con-
cise, and understandable. You must:

(1) Use short, explanatory sentences,
bullet lists or charts where helpful, and
descriptive headings and subheadings;

(2) Minimize the use of glossaries or
defined terms;

(3) Write in the active voice when
possible; and

(4) Avoid legal and highly technical
business terminology.

(b) Balanced statements. Communica-
tions to equity holders that describe or
enumerate anticipated benefits of the
proposed termination should also de-
scribe or enumerate the potential dis-
advantages to the same degree of de-
tail.

§611.1218 Role of directors.

(a) Statements by directors. Directors
may not be prohibited by confiden-
tiality agreements or otherwise from
publicly or privately commenting oral-
ly or in writing on the termination
proposal and related matters.

(b) Directors’ right to obtain inde-
pendent advice. One or more directors of
a terminating institution or an institu-
tion that is considering terminating
have the right to obtain independent
legal and financial advice regarding
the proposed termination and related
transactions. The institution must pay
for such advice and related expenses as
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are reasonable in light of the cir-
cumstances. A request by a director or
directors for the institution to pay
such expenses cannot be denied unless
the board of directors, by at least a
two-thirds vote of the full board (the
total number of current directors), de-
nies the request. The institution must
act on any request in a timely manner.
For any denial of payment, the board
must provide notice to the FCA within
1 business day of the denial, fully docu-
ment the reasons for such a denial, and
ensure that the institution discloses
the nature of the request and the rea-
sons for any denial to the terminating
institution’s equity holders in the plan
of termination.

§611.1219 Prohibited acts.

(a) Statements about termination. Nei-
ther the institution nor any director,
officer, employee, or agent may make
any untrue or misleading statement of
a material fact, or fail to disclose any
material fact, to the FCA or a current
or prospective equity holder about the
proposed termination and any related
transactions.

(b) Representations regarding FCA ap-
proval. Neither the institution nor any
director, officer, employee, or agent
may make an oral or written represen-
tation to anyone that our approval of
the plan of termination or the termi-
nation is, directly or indirectly, either
a recommendation on the merits of the
proposal or an assurance that the in-
formation you give to your equity
holders is adequate or accurate.

§611.1220 Termination resolution.

No more than 1 week before you sub-
mit your plan of termination to us,
your board of directors must adopt a
termination resolution stating its sup-
port for terminating your status as a
System institution and authorizing:

(a) Submission to us of a plan of ter-
mination and other required submis-
sions that comply with §611.1223; and

(b) Submission of the plan of termi-
nation to the voting stockholders if we
approve the plan of termination under
§611.1230 or, if we take no action, after
the end of our approval period.
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§611.1221 Submission to FCA of plan
of termination and disclosure infor-
mation; other required submissions.

(a) Filing. Send us an original and
five copies of the plan of termination,
including the disclosure information,
and other required submissions. You
may not file the plan of termination
until at least 30 days after you mail
the equity holder notice under
§611.1210(b). If you send us the plan of
termination in electronic form, you
must send us at least one hard copy
with original signatures.

(b) Plan contents. The plan of termi-
nation must include your equity holder
disclosure information that complies
with §611.1223.

(c) Other submissions. You must also
submit the following:

(1) A statement of how you will
transfer assets to, and have your liabil-
ities assumed by, the successor institu-
tion;

(2) A copy of the charter application
for the successor institution, with any
exhibits or other supporting informa-
tion; and

(3) A statement, if applicable, wheth-
er the successor institution will con-
tinue to borrow from a Farm Credit
bank and how such a relationship will
affect your provision for payment of
debts. You must also provide evidence
of any agreement and plan for satisfac-
tion of outstanding debts.

§611.1223 Plan of termination—con-
tents.

(a) Disclaimer. Place the following
statement in boldface type in the ma-
terial to be sent to equity holders, ei-
ther on the notice of meeting or the
first page of the plan of termination:

The Farm Credit Administration has not de-
termined if this information is accurate or com-
plete. You should not rely on any statement to
the contrary.

(b) Summary. The first part of the
plan of termination must be a sum-
mary that concisely explains:

(1) Which stockholders have a right
to vote on the termination and related
transactions;

(2) The material changes the termi-
nation will cause to the rights of bor-
rowers and other equity holders;

(3) The effect of those changes;
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(4) The anticipated benefits and po-
tential disadvantages of the termi-
nation;

(5) The right of certain equity hold-
ers to dissent and receive payment for
their existing equities; and

(6) The estimated termination date.

(7) If applicable, an explanation of
any corporate restructuring that the
successor institution expects to engage
in within 18 months after the date of
termination.

(c) Remaining requirements. You must
also disclose the following information
to equity holders:

(1) Termination resolution. Provide a
certified copy of the termination reso-
lution required under §611.1220.

(2) Plan of termination. Summarize
the plan of termination.

(3) Benefits and disadvantages. Provide
an enumerated statement of the antici-
pated benefits and potential disadvan-
tages of the termination.

(4) Recommendation. Explain the
board’s basis for recommending the
termination.

(5) Exit fee. Explain the preliminary
exit fee estimate, with any adjust-
ments we require, and estimated ex-
penses of termination and organization
of the successor institution.

(6) Initial board of directors. List the
initial board of directors and senior of-
ficers for the successor institution,
with a brief description of the business
experience of each person, including
principal occupation and employment
during the past 5 years.

() Relevant contracts and agreements.
Include copies of all contracts and
agreements related to the termination,
including any proposed contracts in
connection with the termination and
subsequent operations of the successor
institution. The FCA may, in its dis-
cretion, permit or require you to pro-
vide a summary or summaries of the
documents in the disclosure informa-
tion to be submitted to equity holders
instead of copies of the documents.

(8) Bylaws and charter. Summarize
the provisions of the bylaws and char-
ter of the successor institution that
differ materially from your bylaws and
charter. The summary must state:

(1) Whether the successor institution
will require a borrower to hold an eq-
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uity interest as a condition for having
a loan; and

(i1) Whether the successor institution
will require equity holders to do busi-
ness with the institution.

(9) Changes to equilty. Explain any
changes in the nature of equity invest-
ments in the successor institution,
such as changes in dividends, patron-
age, voting rights, preferences, retire-
ment of equities, and liquidation pri-
ority. If equities protected under sec-
tion 4.9A of the Act are outstanding,
the plan of termination must state
that the Act’s protections will be ex-
tinguished on termination.

(10) Effect of termination on statutory
and regulatory rights. Explain the effect
of termination on rights granted to eq-
uity holders by the Act and FCA regu-
lations. You must explain the effect
termination will have on borrower
rights granted in the Act and part 617
of this chapter.

(11) Loan refinancing by borrowers.

(i) State, as applicable, that bor-
rowers may seek to refinance their
loans with the System institutions
that already serve, or will be permitted
to serve, your territory. State that no
System institution is obligated to refi-
nance your loans.

(ii) If we have assigned the chartered
territory you serve to another System
institution before the plan of termi-
nation is mailed to equity holders, or if
another System institution is already
chartered to make the same type of
loans you make in the chartered terri-
tory, identify such institution(s) and
provide the following information:

(A) The name, address, and telephone
number of the institution; and

(B) An explanation of the institu-
tion’s procedures for borrowers to
apply for refinancing.

(iii) If we have not assigned the terri-
tory before you mail the plan of termi-
nation, give the name, address, and
telephone number of the System insti-
tution specified by us and state that
borrowers may contact the institution
for information about loan refinancing.

(12) Equity exchanges. Explain the for-
mula and procedure to exchange equity
in your institution for equity in the
successor institution.
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(13) Employment, retirement, and sever-
ance agreements. Describe any employ-
ment agreement or arrangement be-
tween the successor institution and
any of your senior officers or directors.
Describe any severance and retirement
plans that cover your employees or di-
rectors and state the costs you expect
to incur under the plans in connection
with the termination.

(14) Final exit fee and its calculation.
Explain how the final exit fee will be
calculated under §611.12556 and how it
will be paid.

(15) New charter. Describe the nature
and type of financial institution the
successor institution will be and any
conditions of approval of the new char-
tering authority or regulator.

(16) Differences in successor institu-
tion’s programs and policies. Summarize
any differences between you and the
successor institution on:

(1) Interest rates and fees;

(ii) Collection policies;

(iii) Services provided; and

(iv) Any other item that would affect
a borrower’s lending relationship with
the successor institution, including
whether a stockholder’s ability to bor-
row from the institution will be re-
stricted.

(A7) Capitalication. Discuss expected
capital requirements of the successor
institution, and the amount and meth-
od of capitalization.

(18) Sources of funding. Explain the
sources and manner of funding for the
successor institution’s operations.

(19) Contingent liabilities. Describe
how the successor institution will ad-
dress any contingent liability it will
assume from you.

(20) Tazx status. Summarize the dif-
ferences in tax status between your in-
stitution and the successor institution,
and explain how the differences may
affect equity holders.

(21) Regulatory environment. Describe
briefly how the regulatory environ-
ment for the successor institution will
differ from your current regulatory en-
vironment, and any effect on the cost
of doing business or the value of stock-
holders’ equity.

(22) Dissenters’ rights. Explain which
equity holders are entitled to dis-
senters’ rights and what those rights
are. The explanation must include the
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estimated liquidation value of the
stock, procedures for exercising dis-
senters’ rights, and a statement of
when the rights may be exercised.

(23) Financial information.

(i) Present the following financial
data:

(A) A Dbalance sheet and income
statement for each of the 3 preceding
fiscal years;

(B) A balance sheet as of a date with-
in 90 days of the date you send the plan
of termination to us, presented on a
comparative basis with the cor-
responding period of the previous 2 fis-
cal years;

(C) An income statement for the in-
terim period between the end of the
last fiscal year and the date of the bal-
ance sheet required by paragraph
(A)(23)(i)(B) of this section, presented
on a comparative basis with the cor-
responding period of the previous 2 fis-
cal years;

(D) A pro forma balance sheet of the
successor institution presented as if
termination had occurred as of the
date of the most recent balance sheet
presented in the plan of termination;
and

(E) A pro forma summary of earnings
for the successor institution presented
as if the termination had been effective
at the beginning of the interim period
between the end of the last fiscal year
and the date of the balance sheet pre-
sented under paragraph (d)(23)({i)(D) of
this section.

(ii) The format for the balance sheet
and income statement must be the
same as the format in your annual re-
port and must contain appropriate
footnote disclosures, including data on
high-risk assets, other property owned,
and allowance for losses.

(iii) The financial statements must
include either:

(A) A statement signed by the chief
executive officer and each board mem-
ber that the various financial state-
ments are unaudited but have been pre-
pared in all material respects in con-
formity with GAAP (except as other-
wise disclosed) and are, to the best of
each signer’s knowledge, a fair and ac-
curate presentation of the financial
condition of the institution; or

(B) A signed opinion by an inde-
pendent certified public accountant
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that the various financial statements
have been examined in conformity with
generally accepted auditing standards
and included such tests of the account-
ing records and other such auditing
procedures as were considered nec-
essary in the circumstances, and, as of
the date of the statements, present
fairly the financial position of the in-
stitution in conformity with GAAP ap-
plied on a consistent basis, except as
otherwise disclosed.

(24) Subsequent financial events. De-
scribe any event after the date of the
financial statements, but before the
date you send the plan of termination
to us, that would have a material im-
pact on your financial condition or the
condition of the successor institution.

(25) Other subsequent events. Describe
any event after you send the plan of
termination to us that could have a
material impact on any information in
the plan of termination.

(26) Other material disclosures. De-
scribe any other material fact or cir-
cumstance that a stockholder would
need to know to make an informed de-
cision on the termination, or that is
necessary to make the disclosures not
misleading. We may require you to dis-
close any assessments, analyses, stud-
ies, or rulings we require under
§611.1211.

(27) Ballot and proxy. Include a ballot
and proxy, with instructions on the
purpose and authority for their use,
and the proper method for the stock-
holder to sign the proxy.

(28) Board of directors certification. In-
clude a certification signed by the en-
tire board of directors as to the truth,
accuracy, and completeness of the in-
formation contained in the plan of ter-
mination. If any director refuses to
sign the certification, the director
must inform us of the reasons for refus-
ing.

(29) Directors’ statements. You must
include statements, if any, by directors
regarding the proposed termination.

(d) Requirement to provide updated in-
formation. After you send us the plan of
termination, you must immediately
send us:

(1) Any material change to informa-
tion in the plan of termination, includ-
ing financial information, that occurs
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between the date you file the plan of
termination and the termination date;

(2) Copies of any additional written
information on the termination that
you have given or give to current or
prospective equity holders before ter-
mination; and

(3) A description of any subsequent
event(s) that could have a material im-
pact on any information in the plan of
termination or on the termination.

§611.1230 FCA review and approval—
plan of termination.

(a) FCA review period. No later than 60
days after we receive the plan of termi-
nation, we will review it and either ap-
prove or disapprove the plan for sub-
mission to your equity holders. If we
take no action on the plan of termi-
nation within the 60 days, you may
submit the plan to your equity holders.
The 60-day review period under section
7.11 of the Act will begin on the date
we receive a complete plan of termi-
nation. We will advise you in writing
when the 60-day period begins.

(b) FCA approval of the plan of termi-
nation. Our approval of the plan of ter-
mination for submission to your equity
holders:

(1) Is not our approval of the termi-
nation; and

(2) May be subject to any condition
we impose.

§611.1235 Plan
tribution.

of termination—dis-

(a) Reaffirmation resolution. Not more
than 14 days before mailing the plan of
termination to your equity holders,
your board of directors must adopt a
resolution reaffirming support of the
termination. A certified copy of the
resolution must be sent to us and must
accompany the plan of termination
when it is distributed to stockholders.

(b) Notice of meeting and distribution of
plan. You must provide all equity hold-
ers with a notice of meeting and the
plan of termination at least 45 days be-
fore the stockholder vote. You must
also provide a copy of the plan to us
when you provide it to your equity
holders.
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§611.1240 Voting record date
stockholder approval.

(a) Stockholder meeting. You must call
the meeting by written notice in com-
pliance with your bylaws. The stock-
holder meeting to vote on the termi-
nation must occur at least 60 days
after our approval of the plan of termi-
nation (or, if we take no action, at
least 60 days after the end of our ap-
proval period).

(b) Voting record date. The voting
record date may not be more than 70
days before the stockholders’ meeting.

(c) Quorum requirement for termination
vote. At least 30 percent, unless your
bylaws provide for a higher quorum, of
the voting stockholders of the institu-
tion must be present at the meeting ei-
ther in person or by proxy in order to
hold the vote on the termination.

(d) Approval requirement. The affirma-
tive vote of a majority of the voting
stockholders of the institution present
and voting or voting by proxy at the
duly authorized meeting at which a
quorum 1is present as prescribed in
paragraph (c) of this section is required
for approval of the termination.

(e) Voting procedures. The voting pro-
cedures must comply with §611.340. You
must have an independent third party
count the ballots. If a voting stock-
holder notifies you of the stockholder’s
intent to exercise dissenters’ rights,
the tabulator must be able to verify to
you that the stockholder voted against
the termination. Otherwise, the votes
of stockholders must remain confiden-
tial.

(f) Notice to FCA and equity holders of
voting results. Within 10 days of the ter-
mination vote, you must send us a cer-
tified record of the results of the vote.
You must notify all equity holders of
the results within 30 days after the
stockholder meeting. If the stock-
holders approve the termination, you
must give the following information to
equity holders:

(1) Stockholders who voted against
termination and equity holders who
were not entitled to vote have a right
to dissent as provided in §611.1280; and

(2) Voting stockholders have a right,
under §611.1245, to file a petition with
the FCA for reconsideration within 35
days after the date you mail to them
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the notice of the results of the termi-
nation vote.

(g) Requirement to notify new equity
holders. You must provide the informa-
tion described in paragraph (f)(1) of
this section to each person that be-
comes an equity holder after the termi-
nation vote and before termination.

[71 FR 44420, Aug. 4, 2006, as amended at 75
FR 18743, Apr. 12, 2010]

§611.1245 Stockholder reconsider-

ation.

(a) Right to reconsider termination.
Voting stockholders have the right to
reconsider their approval of the termi-
nation if a petition signed by at least
15 percent of the voting stockholders is
filed with us within 35 days after you
mail notices to stockholders that the
termination was approved. If we deter-
mine that the petition complies with
the requirements of section 7.9 of the
Act, you must call a special stock-
holders’ meeting to reconsider the
vote. The meeting must occur within 60
days after the date on which you
mailed to stockholders the results of
the termination vote.

(b) Quorum requirement for termination
reconsideration vote. At least 30 percent,
unless your bylaws provide for a higher
quorum, of the voting stockholders of
the institution must be present at the
stockholders’ meeting either in person
or by proxy in order to hold the recon-
sideration vote. If a majority of the
voting stockholders voting in person or
by proxy vote against the termination,
the termination may not take place.

(c) Stockholder list and expenses. You
must, at your expense, timely give
stockholders who request it a list of
the names and addresses of stock-
holders eligible to vote in the reconsid-
eration vote. The petitioners must pay
all other expenses for the petition. You
must pay expenses that you incur for
the reconsideration vote.

§611.1246 Filing of termination appli-
cation and its contents.

(a) Filing of termination application.
Send us your termination application
no later than 90 days after you send us
notice of the stockholder vote approv-
ing the termination. Please send us an
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original and five copies of the termi-
nation application for review and ap-
proval. If you send us the termination
application in electronic form, you
must send us at least one hard copy
with original signatures.

(b) Contents of termination application.
The application must contain:

(1) A certified copy of the termi-
nation and reaffirmation resolutions;

(2) A certification signed by the
board of directors that the board con-
tinues to support the termination,
there has been no material change to
any of the information contained in
the plan of termination or information
statement after the FCA approved the
plan of termination, and there have not
been any subsequent events that could
have a material impact on any of the
information in the plan of termination
or the termination; and

(3) Any additional information that
is required under this subpart, that we
request or that your board of directors
wishes to submit in support of the ap-
plication.

§611.1247 FCA review and approval—
termination.

(a) FCA action on application. After
we receive the termination application,
we will review it and either approve or
disapprove the termination.

(b) Basis for disapproval. We will dis-
approve the termination if we deter-
mine that there are one or more appro-
priate reasons for disapproval con-
sistent with our authorities under the
Act and our regulations. We will in-
form you of our reason(s) for dis-
approval in writing.

(c) Conditions of FCA approval. We
will approve your termination applica-
tion only if:

(1) Your stockholders have voted in
favor of termination in the termi-
nation vote and in any reconsideration
vote;

(2) You have given us executed copies
of all contracts, agreements, and other
documents submitted under §§611.1221
and 611.1223;

(3) You have paid or made adequate
provision for payment of debts, includ-
ing responsibility for any contingent
liabilities, and for retirement of equi-
ties;
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(4) A Federal or State chartering au-
thority has granted a new charter to
the successor institution;

(6) You deposit into escrow an
amount equal to 110 percent of the esti-
mated exit fee plus 110 percent of the
estimated amount you must pay to re-
tire equities of dissenting stockholders
and Farm Credit institutions, as de-
scribed in §611.1255(c); and

(6) You have fulfilled any condition
of termination we impose.

(d) Effective date of termination. If we
approve the termination, we will re-
voke your charter, and the termination
will be effective on the date that we
provide, but no earlier than the last to
occur of:

(1) Fulfillment of all conditions list-
ed in or imposed under paragraph (c) of
this section;

(2) Your proposed termination date;

(3) Ninety (90) days after we receive
your termination application described
in §611.1246; or

(4) Fifteen (15) days after any recon-
sideration vote.

§611.1250 Preliminary exit fee esti-
mate.

(a) Preliminary exit fee estimate—termi-
nating association. You must provide a
preliminary exit fee estimate to us
when you submit the plan of termi-
nation under §611.1221. Calculate the
preliminary exit fee estimate in the
following order:

(1) Base your exit fee calculation on
the average daily balances of assets
and liabilities for the 12-month period
as of the quarter end immediately be-
fore the date you send us your plan of
termination.

(2) Any amounts we refer to in this
section are average daily balances un-
less we specify that they are not.
Amounts that are not average daily
balances will be referred to as “dollar
amount.”

(3) Compute the average daily bal-
ances based on financial statements
that comply with GAAP. The financial
statements, as of the quarter end im-
mediately before the date you send us
your plan of termination, must be inde-
pendently audited by a qualified public
accountant. We may, in our discretion,
waive the audit requirement if an inde-
pendent audit was performed as of a
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date less than 6 months before you sub-
mit the plan of termination.

(4) Make adjustments to assets as fol-
lows:

(i) Add back expenses you have in-
curred related to termination. Related
expenses include, but are not limited
to, legal services, accounting services,
tax services, studies, auditing, business
planning, equity holder meetings, and
application fees for the termination
and reorganization. Do not add back to
assets expenses related to a require-
ment by the FCA to engage inde-
pendent experts to conduct assess-
ments, analyses, or studies, or to re-
quest rulings that solely address the
impact of the termination on the Sys-
tem or parties other than the termi-
nating institution and its stockholders.

(ii) Subtract the dollar amount of es-
timated current and deferred tax ex-
penses, if any, due to the termination.

(iii) Add the dollar amount of esti-
mated current and deferred tax bene-
fits, if any, due to the termination.

(iv) Adjust for the dollar amount of
significant transactions you reason-
ably expect to occur between the quar-
ter end before you file your plan of ter-
mination and date of termination. Ex-
amples of these transactions include,
but are not limited to, gains or losses
on the sale of assets, retirements of eq-
uity, loan repayments, and patronage
distributions. Do not make adjust-
ments for future expenses related to
termination, such as severance or spe-
cial retirement payments, or stock re-
tirements to dissenting stockholders
and Farm Credit institutions.

(5) Subtract from liabilities any li-
ability that we treat as regulatory cap-
ital under the capital or collateral re-
quirements in subparts H and K of part
615 of this chapter.

(6) Make any adjustments we require
under paragraph (c¢) of this section.

(7) After making these adjustments
to assets and liabilities, subtract 1li-
abilities from assets. This is your pre-
liminary total capital for purposes of
termination.

(8) Multiply assets as adjusted above
by 6 percent, and subtract this amount
from preliminary total capital. This is
your preliminary exit fee estimate.

(b) Preliminary exit fee estimate—termi-
nating bank.
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(1) Affiliated associations that are
terminating with you must calculate
their individual preliminary exit fee
estimates as described in paragraph (a)
of this section.

(2) Base your exit fee calculation on
the average daily balances of assets
and liabilities for the 12-month period
as of the quarter end immediately be-
fore the date you send us your plan of
termination.

(3) Any amounts we refer to in this
section are average daily balances un-
less we specify that they are not.
Amounts that are not average daily
balances will be referred to as “dollar
amount.”

(4) Compute the average daily bal-
ances based on bank-only financial
statements that comply with GAAP.
The financial statements, as of the
quarter end immediately before the
date you send us your plan of termi-
nation, must be independently audited
by a qualified public accountant. We
may, in our discretion, waive this re-
quirement if an independent audit was
performed as of a date less than 6
months before you submit the plan of
termination.

(5) Make adjustments to assets and
liabilities as follows:

(i) Add back to assets the following:

(A) Expenses you have incurred re-
lated to termination. Related expenses
include, but are not limited to, legal
services, accounting services, tax serv-
ices, studies, auditing, business plan-
ning, equity holder meetings, and ap-
plication fees for the termination and
reorganization. Do not add back to as-
sets expenses related to a requirement
by the FCA to engage independent ex-
perts to conduct assessments, analyses,
or studies, or to request rulings that
solely address the impact of the termi-
nation on the System or parties other
than the terminating institution and
its stockholders.

(B) Any specific allowance for losses,
and a pro rata portion of any general
allowance for loan losses, on direct
loans to associations that you do not
expect to incur before or at termi-
nation.

(ii) Subtract from your assets and 1li-
abilities an amount equal to your di-
rect loans to your affiliated associa-
tions that are not terminating.
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(iii) Subtract the following from as-
sets:

(A) Equity investments in your insti-
tution that are held by nonterminating
associations and that you expect to
transfer to another System bank before
or at termination. A nonterminating
association’s investment consists of
purchased equities, allocated equities,
and a share of the bank’s unallocated
surplus calculated in accordance with
the bank’s bylaw provisions on liquida-
tion. We may require a different cal-
culation method for the unallocated
surplus if we determine that using the
liquidation provision would be inequi-
table to stockholders; and

(B) The dollar amount of estimated
current and deferred tax expenses, if
any, due to the termination.

(iv) Add the dollar amount of current
and deferred estimated tax benefits, if
any, due to the termination.

(v) Subtract from liabilities any li-
ability that we treat as regulatory cap-
ital under the capital or collateral re-
quirements in subparts H and K of part
615 of this chapter.

(vi) Adjust for the dollar amount of
significant transactions you reason-
ably expect to occur between the quar-
ter end before you file your plan of ter-
mination and date of termination. Ex-
amples of these transactions include,
but are not limited to, retirements of
equity, loan repayments, and patron-
age distributions. Do not make adjust-
ments for future expenses related to
termination, such as severance or spe-
cial retirement payments, or stock re-
tirements to dissenting stockholders
and Farm Credit institutions.

(6) Make any adjustments we require
under paragraph (c¢) of this section.

(7T) After the above adjustments, com-
bine your balance sheet with the bal-
ance sheets of your terminating asso-
ciations after they have made the ad-
justments required in paragraph (a) of
this section. Subtract liabilities from
assets. This is your preliminary total
capital estimate for purposes of termi-
nation.

(8) Multiply the assets of the com-
bined balance sheet after the above ad-
justments by 6 percent. Subtract this
amount from the preliminary total
capital estimate of the combined bal-
ance sheet. The remainder is the pre-
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liminary exit fee estimate of the bank
and terminating affiliated associa-
tions.

(9) Your preliminary exit fee esti-
mate is the amount by which the pre-
liminary exit fee estimate for the com-
bined entity exceeds the total of the in-
dividual preliminary exit fee estimates
of your affiliated terminating associa-
tions.

(c) Adjustments. (1) We will review
your account balances, transactions
over the 3 years before the date of the
termination resolution under §611.1220,
and any subsequent transactions. Our
review will include, but not be limited
to, the following:

(i) Additions to or subtractions from
any allowance for losses;

(ii) Additions to assets or liabilities,
or subtractions from assets or liabil-
ities, due to transactions that are out-
side your ordinary course of business;

(iii) Dividends or patronage refunds
exceeding your usual practices;

(iv) Changes in the institution’s cap-
ital plan, or in implementing the plan,
that increased or decreased the level of
borrower investment;

(v) Contingent liabilities, such as
loss-sharing obligations, that can be
reasonably quantified; and

(vi) Assets, including real property
and servicing rights, that may be over-
valued, undervalued, or not recorded on
your books.

(2) If we determine the account bal-
ances do not accurately show the value
of your assets and liabilities (whether
the assets and liabilities were booked
before or during the 3-year look-back
adjustment period), we will make any
adjustments we deem necessary.

(3) We may require you to reverse the
effect of a transaction if we determine
that:

(i) You have retired capital outside
the ordinary course of business;

(ii) You have taken any other actions
unrelated to your core business that
have the effect of changing the exit fee;
or

(iii) You incurred expenses related to
termination prior to the 12-month av-
erage daily balance period on which the
exit fee calculation is based.

(4) We may require you to make
these adjustments to the preliminary
exit fee estimate that is disclosed in



§611.1255

the information statement, the final
exit fee calculation, and the calcula-
tions of the value of equities held by
dissenting stockholders, Farm Credit
institutions that choose to have their
equities retired at termination, and
reaffiliating associations.

[67 FR 17909, Apr. 12, 2002, as amended at 71
FR 76118, Dec. 20, 2006]

§611.1255 Exit fee calculation.

(a) Final exit fee calculation—termi-
nating association. Calculate the final
exit fee in the following order:

(1) Base your exit fee calculation on
the average daily balances of assets
and liabilities for the 12-month period
preceding the termination date. As-
sume for this calculation that you have
not paid or accrued the items described
in paragraph (a)(4)(ii) and (iii) of this
section.

(2) Any amounts we refer to in this
section are average daily balances un-
less we specify that they are not.
Amounts that are not average daily
balances will be referred to as “dollar
amount.”

(3) Compute the average daily bal-
ances based on financial statements
that comply with GAAP. The financial
statements, as of the termination date,
must be independently audited by a
qualified public accountant.

(4) Make adjustments to assets and
liabilities as follows:

(i) Add back expenses related to the
termination. Related expenses include,
but are not limited to, legal services,
accounting services, tax services, stud-
ies, auditing, business planning, pay-
ments of severance and special retire-
ments, equity holder meetings, and ap-
plication fees for the termination and
reorganization. Do not add back to as-
sets expenses related to a requirement
by the FCA to engage independent ex-
perts to conduct assessments, analyses,
or studies, or to request rulings that
solely address the impact of the termi-
nation on the System or parties other
than the terminating institution and
its stockholders.

(ii) Subtract from assets the dollar
amount of current and deferred tax ex-
penses, if any, due to the termination.

(iii) Add to assets the dollar amount
of current and deferred tax benefits, if
any, due to the termination.
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(iv) Subtract from liabilities any li-
ability that we treat as regulatory cap-
ital under the capital or collateral re-
quirements in subparts H and K of part
615 of this chapter.

(v) Make the adjustments that we re-
quire under §611.1250(c). For the final
exit fee, we will review and may re-
quire additional adjustments for trans-
actions between the date you adopted
the termination resolution and the ter-
mination date.

(5) After making these adjustments
to assets and liabilities, subtract 1li-
abilities from assets. This is your total
capital for purposes of termination.

(6) Multiply assets by 6 percent, and
subtract this amount from total cap-
ital. This is your final exit fee.

(b) Final exit fee calculation—termi-
nating bank.

(1) The individual exit fees of affili-
ated associations that are terminating
with you must be calculated as de-
scribed in paragraph (a) of this section.

(2) Base your exit fee calculation on
the average daily balances of assets
and liabilities for the 12-month period
preceding the termination date. As-
sume for this calculation that you have
not paid or accrued the items described
in paragraph (b)(6)({ii)(B) and (b)(5)(iv)
of this section.

(3) Any amounts we refer to in this
section are average daily balances un-
less we specify that they are not.
Amounts that are not average daily
balances will be referred to as “dollar
amount.”

(4) Compute the average daily bal-
ances based on bank-only financial
statements that comply with GAAP.
The financial statements, as of the ter-
mination date, must be independently
audited by a qualified public account-
ant.

(5) Make adjustments to assets and
liabilities as follows:

(i) Add back the following to your as-
sets:

(A) Expenses you have incurred re-
lated to termination. Related expenses
include, but are not limited to, legal
services, accounting services, tax serv-
ices, studies, auditing, business plan-
ning, payments of severance and spe-
cial retirements, equity holder meet-
ings, and application fees for the termi-
nation and reorganization. Do not add
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back to assets expenses related to a re-
quirement by the FCA to engage inde-
pendent experts to conduct assess-
ments, analyses, or studies, or to re-
quest rulings that solely address the
impact of the termination on the Sys-
tem or parties other than the termi-
nating institution and its stockholders.

(B) Any specific allowance for losses,
and a pro rata share of any general al-
lowance for losses, on direct loans to
associations that are paid off or trans-
ferred before or at termination.

(ii) Subtract from your assets and 1li-
abilities your direct loans to affiliated
associations that were paid off or
transferred in the 12-month period be-
fore termination or at termination.

(iii) Subtract from your assets the
following:

(A) Equity investments held in your
institution by affiliated associations
that you transferred at termination or
during the 12 months before termi-
nation; and

(B) The dollar amount of current and
deferred tax expenses, if any, due to
the termination;

(iv) Add to assets, the dollar amount
of estimated current and deferred tax
benefits, if any, due to the termi-
nation.

(v) Subtract from liabilities any li-
ability that we treat as regulatory cap-
ital (or that we do not treat as a liabil-
ity) under the capital or collateral re-
quirements in subparts H and K of part
615 of this chapter.

(vi) Make the adjustments that we
require under §611.1250(c). For the final
exit fee, we will review and may re-
quire additional adjustments for trans-
actions between the date you adopted
the termination resolution and the ter-
mination date.

(6) After the above adjustments, com-
bine your balance sheet with the bal-
ance sheets of terminating associations
after making the adjustments required
in paragraph (a) of this section.

(7) Subtract combined liabilities
from combined assets. This is the total
capital of the combined balance sheet.

(8) Multiply the assets of the com-
bined balance sheet after the above ad-
justments by 6 percent. Subtract this
amount from the total capital of the
combined balance sheet. This amount
is the combined final exit fee for your
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institution and the terminating affili-
ated associations.

(9) Your final exit fee is the amount
by which the combined final exit fee
exceeds the total of the individual final
exit fees of your affiliated terminating
associations.

(c) Payment of exit fee. On the termi-
nation date, you must:

(1) Deposit into an escrow account
acceptable to us and the FCSIC an
amount equal to 110 percent of the pre-
liminary exit fee estimate, adjusted to
account for stock retirements to dis-
senting stockholders and Farm Credit
institutions, and any other adjust-
ments we require.

(2) Deposit into an escrow account
acceptable to us an amount equal to
110 percent of the equity you must re-
tire for dissenting stockholders and
System institutions holding stock that
would be entitled to a share of the re-
maining assets in a liquidation.

(d) Pay-out of escrow. Following the
independent audit of the institution’s
account balances as of the termination
date, we will determine the amount of
the final exit fee and the amounts owed
to stockholders to retire their equities.
We will then direct the escrow agent
to:

(1) Pay the exit fee to the Farm Cred-
it Insurance Fund;

(2) Pay the amounts owed to dis-
senting stockholders and Farm Credit
institutions; and

(3) Return any remaining amounts to
the successor institution.

(e) Additional payment. If the amount
held in escrow is not enough to pay the
amounts under paragraph (d)(1) and
(d)(2) of this section, the successor in-
stitution must pay any remaining li-
ability to the escrow agent for dis-
tribution to the appropriate parties.
The termination application must in-
clude evidence that, after termination,
the successor institution will pay any
remaining amounts owed.

[67 FR 17909, Apr. 12, 2002, as amended at 71
FR 76118, Dec. 20, 2006]

§611.1260 Payment of debts and as-
sessments—terminating association.

(a) General rule. If your institution is
a terminating association, you must
pay or make adequate provision for the
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payment of all outstanding debt obliga-
tions and assessments.

(b) No OFI relationship. If the suc-
cessor institution will not become an
OF1I, you must either:

(1) Pay debts and assessments owed
to your affiliated Farm Credit bank at
termination; or

(2) With your affiliated Farm Credit
bank’s concurrence, arrange to pay any
obligations or assessments to the bank
after termination.

(c) Obligations to other Farm Credit in-
stitutions. You must pay or make ade-
quate provision for payment of obliga-
tions to any Farm Credit institution
(other than your affiliated bank) under
any loss-sharing or other agreement.

§611.1265 Retirement of a terminating
association’s investment in its affili-
ated bank.

(a) Safety and soundness restrictions.
Notwithstanding anything in this sub-
part to the contrary, we may prohibit a
bank from retiring the equities you
hold in the bank if the retirement
would cause the bank to fall below its
regulatory capital requirements after
retirement, or if we determine that the
bank would be in an unsafe or unsound
condition after retirement.

(b) Retirement agreement. Your affili-
ated bank may retire the purchased
and allocated equities held by your in-
stitution in the bank according to the
terms of the bank’s capital
revolvement plan or an agreement be-
tween you and the bank.

(c) Retirement in absence of agreement.
Your affiliated bank must retire any
equities not subject to an agreement or
revolvement plan no later than when
you or the successor institution pays
off your loan from the bank.

(d) No retirement of unallocated sur-
plus. When your bank retires equities
you own in the bank, the bank must
pay par or face value for purchased and
allocated equities, less any impair-
ment. The bank may not pay you any
portion of its unallocated surplus.

(e) Exclusion of equities from capital ra-
tios. If another Farm Credit institution
makes an agreement to retire equities
you hold in that institution after ter-
mination, we may require that institu-
tion to exclude part or all of those eq-
uities from assets and capital when the
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institution calculates its capital and
net collateral ratios under subparts H
and K of part 615 of this chapter.

§611.1270 Repayment of obligations—
terminating bank.

(a) General rule. If your institution is
a terminating bank, you must pay or
make adequate provision for the pay-
ment of all outstanding debt obliga-
tions, and provide for your responsi-
bility for any probable contingent li-
abilities identified.

(b) Satisfaction of primary liability on
consolidated or System-wide obligations.
After consulting with the other Farm
Credit banks, the Funding Corporation,
and the FCSIC, you must pay or make
adequate provision for payment of your
primary liability on consolidated or
System-wide obligations in a method
that we deem acceptable. Before we
make a final decision on your proposal
and as we deem necessary, we may con-
sult with the other Farm Credit banks,
the Funding Corporation, and the
FCSIC.

(c) Satisfaction of joint and several li-
ability and liability for interest on indi-
vidual obligations. (1) You and the other
Farm Credit banks must enter into an
agreement, which is subject to our ap-
proval, covering obligations issued
under section 4.2 of the Act and out-
standing on the termination date. The
agreement must specify how you and
your successor institution will make
adequate provision for the payment of
your joint and several liability to hold-
ers of obligations other than those ob-
ligations on which you are primarily
liable, in the event we make calls for
payment under section 4.4 of the Act.
You and your successor institution
must also provide for your liability
under section 4.4(a)(1) of the Act to pay
interest on the individual obligations
issued by other System banks. As a
part of the agreement, you must also
agree that your successor institution
will provide ongoing information to the
Funding Corporation to enable it to
fulfill its funding and disclosure duties.
The Funding Corporation may, at its
option, be a party to the agreement to
the extent necessary to fulfill its du-
ties with respect to financing and dis-
closure.
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(2) If you and the other Farm Credit
banks are unable to reach agreement
within 90 days before the proposed ter-
mination date, we will specify the man-
ner in which you will make adequate
provision for the payment of the liabil-
ities in question and how we will make
joint and several calls for those obliga-
tions outstanding on the termination
date.

(3) Notwithstanding any other provi-
sion in these regulations, the successor
institution will be jointly and severally
liable for consolidated and System-
wide debt outstanding on the termi-
nation date (other than the obligations
on which you are primarily liable). The
successor institution will also be liable
for interest on other banks’ individual
obligations as described in section
4.4(a)(1) of the Act and outstanding on
the termination date. The termination
application must include evidence that
the successor institution will continue
to be liable for consolidated and Sys-
tem-wide debt and for interest on other
banks’ individual obligations.

§611.1275 Retirement of equities held
by other System institutions.

(a) Retirement at option of equity hold-
er. If your institution is a terminating
institution, System institutions that
own your equities have the right to re-
quire you to retire the equities on the
termination date.

(b) Value of equity holders’ interests.
You must retire the equities in accord-
ance with the liquidation provisions in
your bylaws unless we determine that
the liquidation provisions would result
in an inequitable distribution to stock-
holders. If we make such a determina-
tion, we will require you to distribute
the equity in accordance with another
method that we deem equitable to
stockholders. Before you retire any eq-
uity, you must make the following ad-
justments to the amount of stock-
holder equity as stated in the financial
statements on the termination date:

(1) Make deductions for any taxes due
to the termination that have not yet
been recorded;

(2) Deduct the amount of the exit fee;
and

(3) Make any adjustments described
under §611.1250(c) that we may require
as we deem appropriate.
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(c) Transfer of affiliated association’s
investment. As an alternative to equity
retirement, an affiliated association
that reaffiliates with another Farm
Credit bank instead of terminating
with its bank has the right to require
the terminating bank to transfer its in-
vestment to its new affiliated bank
when it reaffiliates. If your institution
is a terminating bank, at the time of
reaffiliation you must transfer the pur-
chased and allocated equities held by
the association, as well as its share of
unallocated surplus, to the new affili-
ated bank. Calculate the association’s
share before deduction of the exit fee
as of the month end preceding the re-
affiliation date (or the termination
date if it is the same as the reaffilia-
tion date) in accordance with the liqg-
uidation provisions of your bylaws, un-
less we determine that the liquidation
provisions would result in an inequi-
table distribution. If we make such a
determination, we will require you to
distribute the association’s share of
your unallocated surplus in accordance
with another method that we deem eq-
uitable to stockholders. Before you dis-
tribute any unallocated surplus, you
must make the following adjustments
to stockholder equity as stated in the
financial statements as of the month
end preceding the reaffiliation date (or
the termination date if it is the same
as the reaffiliation date):

(1) Add back any taxes due to the ter-
mination, and the exit fee; and

(2) Make any adjustments described
under §611.1250(c) that we may require
as we deem appropriate.

(d) Prohibition on certain affiliations.
No Farm Credit institution may retain
an equity interest otherwise prohibited
by law in a successor institution

§611.1280 Dissenting stockholders’

rights.

(a) Definition. A dissenting stock-
holder is an equity holder (other than a
System institution) in a terminating
institution on the termination date
who either:

(1) Was eligible to vote on the termi-
nation resolution and voted against
termination;

(2) Was an equity holder on the vot-
ing record date but was not eligible to
vote; or
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(3) Became an equity holder after the
voting record date.

(b) Retirement at option of a dissenting
stockholder. A dissenting stockholder
may require a terminating institution
to retire the stockholder’s equity in-
terest in the terminating institution.

(c) Value of a dissenting stockholder’s
interest. You must pay a dissenting
stockholder according to the liquida-
tion provision in your bylaws, except
that you must pay at least par or face
value for eligible borrower stock (as
defined in section 4.9A(d)(2) of the Act).
If we determine that the liquidation
provision is inequitable to stock-
holders, we will require you to cal-
culate their share in accordance with
another formula that we deem equi-
table.

(d) Calculation of interest of a dis-
senting stockholder. Before you retire
any equity, you must make the fol-
lowing adjustments to the amount of
stockholder equity as stated in the fi-
nancial statements on the termination
date:

(1) Deduct any taxes due to the ter-
mination that you have not yet re-
corded;

(2) Deduct the amount of the exit fee;
and

(3) Make any adjustments described
under §611.1250(c) that we may require
as we deem appropriate.

(e) Form of payment to a dissenting
stockholder. You must pay dissenting
stockholders for their equities as fol-
lows:

(1) Pay cash for the par or face value
of purchased stock, less any impair-
ment;

(2) For equities other than purchased
equities, you may:

(i) Pay cash;

(ii) Cause or otherwise provide for
the successor institution to issue, on
the date of termination, subordinated
debt to the stockholder with a face
value equal to the value of the remain-
ing equities. This subordinated debt
must have a maturity date of 7 years
or less, must have priority in liquida-
tion ahead of all equity, and must
carry a rate of interest not less than
the rate (at the time of termination)
for debt of comparable maturity issued
by the U.S. Treasury plus 1 percent; or
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(iii) Provide for a combination of
cash and subordinated debt as de-
scribed above.

(f) Payment to holders of special class of
stock. If you have adopted bylaws under
§611.1210(f), you must pay a dissenting
stockholder who owns shares of the
special class of stock an amount equal
to the lower of the par (or face) value
or the value of such stock as deter-
mined under §611.1280(c) and (d).

(g) Notice to equity holders. The notice
to equity holders required in
§611.1240(f) must include a form for
stockholders to send back to you, stat-
ing their intention to exercise dis-
senters’ rights. The notice must con-
tain the following information:

(1) A description of the rights of dis-
senting stockholders set forth in this
section and the approximate value per
share that a dissenting stockholder can
expect to receive. State whether the
successor institution will require bor-
rowers to be stockholders or whether it
will require stockholders to be bor-
Towers.

(2) A description of the current book
and par value per share of each class of
equities, and the expected book and
market value of the stockholder’s in-
terest in the successor institution.

(3) A statement that a stockholder
must return the enclosed form to you
within 30 days if the stockholder choos-
es to exercise dissenters’ rights.

(h) Notice to subsequent equity holders.
Equity holders that acquire their equi-
ties after the termination vote must
also receive the notice described in
paragraph (g) of this section. You must
give them at least 5 business days to
decide whether to request retirement
of their stock.

(i) Reconsideration. If a reconsider-
ation vote is held and the termination
is disapproved, the right of stock-
holders to exercise dissenters’ rights is
rescinded. If a reconsideration vote is
held and the termination is approved,
you must retire the equities of dis-
senting stockholders as if there had
been no reconsideration vote.

§611.1285 Loan refinancing by bor-

rowers.

(a) Disclosure of credit and loan infor-
mation. At the request of a borrower
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seeking refinancing with another Sys-
tem institution before you terminate,
you must give credit and loan informa-
tion about the borrower to such insti-
tution.

(b) No reassignment of territory. If, at
the termination date, we have not as-
signed your territory to another Sys-
tem institution, any System institu-
tion may lend in your territory, to the
extent otherwise permitted by the Act
and the regulations in this chapter.

§611.1290 Continuation of borrower
rights.

You may not require a waiver of con-
tractual borrower rights provisions as
a condition of borrowing from and own-
ing equity in the successor institution.
Institutions that become other financ-
ing institutions on termination must
comply with the applicable borrower
rights provisions in the Act and part
617 of this chapter.

PART 612—STANDARDS OF CON-
DUCT AND REFERRAL OF KNOWN
O(I; SlsJSPECTED CRIMINAL VIOLA-
TION

Subpart A—Standards of Conduct

Sec.
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612.2135 Director and employee responsibil-
ities and conduct—generally.
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612.2155 Employee reporting.
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Credit Act (12 U.S.C. 2243, 2252, 2254).

SOURCE: 59 FR 24894, May 13, 1994, unless
otherwise noted.
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Subpart A—Standards of Conduct

§612.2130 Definitions.

For purposes of this part, the fol-
lowing terms are defined:

(a) Agent means any person, other
than a director or employee, who cur-
rently represents a System institution
in contacts with third parties or who
currently provides professional serv-
ices to a System institution, such as
legal, accounting, appraisal, and other
similar services.

(b) A conflict of interest or the appear-
ance thereof exists when a person has a
financial interest in a transaction, re-
lationship, or activity that actually af-
fects or has the appearance of affecting
the person’s ability to perform official
duties and responsibilities in a totally
impartial manner and in the best inter-
est of the employing institution when
viewed from the perspective of a rea-
sonable person with knowledge of the
relevant facts.

(c) Controlled entity and entity con-
trolled by mean an entity in which the
individual, directly or indirectly, or
acting through or in concert with one
Or more persons:

(1) Owns 5 percent or more of the eq-
uity;

(2) Owns, controls, or has the power
to vote 5 percent or more of any class
of voting securities; or

(3) Has the power to exercise a con-
trolling influence over the manage-
ment of policies of such entity.

(d) Employee means any salaried offi-
cer or part-time, full-time, or tem-
porary salaried employee.

(e) Entity means a corporation, com-
pany, association, firm, joint venture,
partnership (general or limited), soci-
ety, joint stock company, trust (busi-
ness or otherwise), fund, or other orga-
nization or institution.

(f) Family means an individual and
spouse and anyone having the fol-
lowing relationship to either: parents,

spouse, son, daughter, sibling, step-
parent, stepson, stepdaughter, step-
brother, stepsister, half brother, half
sister, uncle, aunt, nephew, niece,

grandparent, grandson, granddaughter,
and the spouses of the foregoing.

(g) Financial interest means an inter-
est in an activity, transaction, prop-
erty, or relationship with a person or
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an entity that involves receiving or
providing something of monetary value
or other present or deferred compensa-
tion.

(h) Financially obligated with means
having a joint legally enforceable obli-
gation with, being financially obli-
gated on behalf of (contingently or oth-
erwise), having an enforceable legal ob-
ligation secured by property owned by
another, or owning property that se-
cures an enforceable legal obligation of
another.

(i) Material, when applied to a finan-
cial interest or transaction or series of
transactions, means that the interest
or transaction or series of transactions
is of such magnitude that a reasonable
person with knowledge of the relevant
facts would question the ability of the
person who has the interest or is party
to such transaction(s) to perform his or
her official duties objectively and im-
partially and in the best interest of the
institution and its statutory purpose.

(j) Mineral interest means any interest
in minerals, oil, or gas, including, but
not limited to, any right derived di-
rectly or indirectly from a mineral, oil,
or gas lease, deed, or royalty convey-
ance.

(k) OFI means other financing insti-
tutions that have established an access
relationship with a Farm Credit Bank
or an agricultural credit bank under
section 1.7(b)(1)(B) of the Act.

(1) Officer means the chief executive
officer, president, chief operating offi-
cer, vice president, secretary, treas-
urer, general counsel, chief financial
officer, and chief credit officer of each
System institution, and any person not
so designated who holds a similar posi-
tion of authority.

(m) Ordinary course of business, when
applied to a transaction, means: (1) A
transaction that is usual and cus-
tomary between two persons who are in
business together; or

(2) A transaction with a person who
is in the business of offering the goods
or services that are the subject of the
transaction on terms that are not pref-
erential. Preferential means that the
transaction is not on the same terms
as those prevailing at the same time
for comparable transactions for other
persons who are not directors or em-
ployees of a System institution.
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(n) Person means individual or entity.

(0) Relative means any member of the
family as defined in paragraph (g) of
this section.

(p) Service organization means each
service organization authorized by sec-
tion 4.25 of the Act, and each unincor-
porated service organization formed by
one or more System institutions.

(a) Standards of Conduct Official
means the official designated under
§612.2170 of these regulations.

(r) Supervised institution is a term
which only applies within the context
of a System bank or an employee of a
System bank and refers to each asso-
ciation supervised by that bank.

(s) Supervising institution is a term
that only applies within the context of
an association or an employee of an as-
sociation and refers to the bank that
supervises that association.

(t) System institution and institution
mean any bank, association, or service
organization in the Farm Credit Sys-
tem, including the Farm Credit Banks,
banks for cooperatives, agricultural
credit banks, Federal land bank asso-
ciations, agricultural credit associa-
tions, Federal land credit associations,
production credit associations, the
Federal Farm Credit Banks Funding
Corporation, and service organizations.

[69 FR 24894, May 13, 1994, as amended at 71
FR 5762, Feb. 2, 2006]

§612.2135 Director and employee re-
sponsibilities and conduct—gen-
erally.

(a) Directors and employees of all
System institutions shall maintain
high standards of industry, honesty, in-
tegrity, impartiality, and conduct in
order to ensure the proper performance
of System business and continued pub-
lic confidence in the System and each
of its institutions. The avoidance of
misconduct and conflicts of interest is
indispensable to the maintenance of
these standards.

(b) To achieve these high standards
of conduct, directors and employees
shall observe, to the best of their abili-
ties, the letter and intent of all appli-
cable local, state, and Federal laws and
regulations and policy statements, in-
structions, and procedures of the Farm
Credit Administration and System in-
stitutions and shall exercise diligence
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and good judgment in carrying out

their duties, obligations, and respon-

sibilities.

§612.2140 Directors—prohibited
duct.

A director of a System institution
shall not:

(a) Participate, directly or indi-
rectly, in deliberations on, or the de-
termination of, any matter affecting,
directly or indirectly, the financial in-
terest of the director, any relative of
the director, any person residing in the
director’s household, any business
partner of the director, or any entity
controlled by the director or such per-
sons (alone or in concert), except those
matters of general applicability that
affect all shareholders/borrowers in a
nondiscriminatory way, e.g., a deter-
mination of interest rates.

(b) Divulge or make use of, except in
the performance of official duties, any
fact, information, or document not
generally available to the public that
is acquired by virtue of serving on the
board of a System institution.

(c) Use the director’s position to ob-
tain or attempt to obtain special ad-
vantage or favoritism for the director,
any relative of the director, any person
residing in the director’s household,
any business partner of the director,
any entity controlled by the director
or such persons (alone or in concert),
any other System institution, or any
person transacting business with the
institution, including borrowers and
loan applicants.

(d) Use the director’s position or in-
formation acquired in connection with
the director’s position to solicit or ob-
tain, directly or indirectly, any gift,
fee, or other present or deferred com-
pensation or for any other personal
benefit on behalf of the director, any
relative of the director, any person re-
siding in the director’s household, any
business partner of the director, any
entity controlled by the director or
such persons (alone or in concert), any
other System institution, or any per-
son transacting business with the insti-
tution, including borrowers and loan
applicants.

(e) Accept, directly or indirectly, any
gift, fee, or other present or deferred
compensation that is offered or could

con-
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reasonably be viewed as being offered
to influence official action or to obtain
information that the director has ac-
cess to by reason of serving on the
board of a System institution.

(f) Knowingly acquire, directly or in-
directly, except by inheritance or
through public auction or open com-
petitive bidding available to the gen-
eral public, any interest in any real or
personal property, including mineral
interests, that was owned by the em-
ploying, supervising, or any supervised
institution within the preceding 12
months and that had been acquired by
any such institution as a result of fore-
closure or similar action; provided,
however, a director shall not acquire
any such interest in real or personal
property if he or she participated in
the deliberations or decision to fore-
close or to dispose of the property or in
establishing the terms of the sale.

(g) Directly or indirectly borrow
from, lend to, or become financially ob-
ligated with or on behalf of a director,
employee, or agent of the employing,
supervising, or a supervised institution
or a borrower or loan applicant of the
employing institution, unless:

(1) The transaction is with a relative
or any person residing in the director’s
household;

(2) The transaction is undertaken in
an official capacity in connection with
the institution’s discounting, lending,
or participation relationships with
OF1Is and other lenders; or

(3) The Standards of Conduct Official
determines, pursuant to policies and
procedures adopted by the board, that
the potential for conflict is insignifi-
cant because the transaction is in the
ordinary course of business or is not
material in amount and the director
does not participate in the determina-
tion of any matter affecting the finan-
cial interests of the other party to the
transaction except those matters af-
fecting all shareholders/borrowers in a
nondiscriminatory way.

(h) Violate an institution’s policies
and procedures governing standards of
conduct.

§612.2145 Director reporting.

(a) Annually, as of the institution’s
fiscal year end, and at such other times
as may be required to comply with
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paragraph (c) of this section, each di-
rector shall file a written and signed
statement with the Standards of Con-
duct Official that fully discloses:

(1) The names of any immediate fam-
ily members as defined in §620.1(e) of
this chapter, or affiliated organiza-
tions, as defined in §620.1(a) of this
chapter, who had transactions with the
institution at any time during the
year;

(2) Any matter required to be dis-
closed by §620.5(k) of this chapter; and

(3) Any additional information the
institution may require to make the
disclosures required by part 620 of this
chapter.

(b) Each director shall, at such inter-
vals as the institution’s board shall de-
termine is necessary to effectively en-
force this regulation and the institu-
tion’s standards-of-conduct policy
adopted pursuant to §612.2165, file a
written and signed statement with the
Standards of Conduct Official that con-
tains those disclosures required by the
regulations and such policy. At a min-
imum, these requirements shall in-
clude:

(1) The name of any relative or any
person residing in the director’s house-
hold, business partner, or any entity
controlled by the director or such per-
sons (alone or in concert) if the direc-
tor knows or has reason to know that
such individual or entity transacts
business with the institution or any in-
stitution supervised by the director’s
institution; and

(2) The name and the nature of the
business of any entity in which the di-
rector has a material financial interest
or on whose board the director sits if
the director knows or has reason to
know that such entity transacts busi-
ness with:

(i) The director’s institution or any
institution supervised by the director’s
institution; or

(ii) A borrower of the director’s insti-
tution or any institution supervised by
the director’s institution.

(¢c) Any director who becomes or
plans to become involved in any rela-
tionship, transaction, or activity that
is required to be reported under this
section or could constitute a conflict of
interest shall promptly report such in-
volvement in writing to the Standards
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of Conduct Official for a determination
of whether the relationship, trans-
action, or activity is, in fact, a conflict
of interest.

(d) Unless a disclosure as a director
candidate under part 620 of this chapter
has been made within the preceding 180
days, a newly elected or appointed di-
rector shall report matters required to
be reported in paragraphs (a), (b), and
(c) of this section to the Standards of
Conduct Official within 30 days after
the election or appointment and there-
after shall comply with the require-
ments of this section.

§612.2150 Employees—prohibited con-
duct.

An employee of a System institution
shall not:

(a) Participate, directly or indi-
rectly, in deliberations on, or the de-
termination of, any matter affecting,
directly or indirectly, the financial in-
terest of the employee, any relative of
the employee, any person residing in
the employee’s household, any business
partner of the employee, or any entity
controlled by the employee or such per-
sons (alone or in concert), except those
matters of general applicability that
affect all shareholders/borrowers in a
nondiscriminating way, e.g. a deter-
mination of interest rates.

(b) Divulge or make use of, except in
the performance of official duties, any
fact, information, or document not
generally available to the public that
is acquired by virtue of employment
with a System institution.

(c) Use the employee’s position to ob-
tain or attempt to obtain special ad-
vantage or favoritism for the em-
ployee, any relative of the employee,
any person residing in the employee’s
household, any business partner of the
employee, any entity controlled by the
employee or such persons (alone or in
concert), any other System institution,
or any person transacting business
with the institution, including bor-
rowers and loan applicants.

(d) Serve as an officer or director of
an entity other than a System institu-
tion that transacts business with a
System institution in the district or of
any commercial bank, savings and
loan, or other non-System financial in-
stitution, except employee credit
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unions. For the purposes of this para-
graph, “transacts business” does not in-
clude loans by a System institution to
a family-owned entity, service on the
board of directors of the Federal Agri-
cultural Mortgage Corporation, or
transactions with nonprofit entities or
entities in which the System institu-
tion has an ownership interest. With
the prior approval of the board of the
employing institution, an employee of
a Farm Credit Bank or association may
serve as a director of a cooperative
that borrows from a bank for coopera-
tives. Prior to approving an employee
request, the board shall determine
whether the employee’s proposed serv-
ice as a director is likely to cause the
employee to violate any regulations in
this part or the institution’s policies,
e.g., the requirements relating to devo-
tion of time to official duties.

(e) Use the employee’s position or in-
formation acquired in connection with
the employee’s position to solicit or
obtain any gift, fee, or other present or
deferred compensation or for any other
personal benefit for the employee, any
relative of the employee, any person
residing in the employee’s household,
any business partner of the employee,
any entity controlled by the employee
or such persons (alone or in concert),
any other System institution, or any
person transacting business with the
institution, including borrowers and
loan applicants.

(f) Accept, directly or indirectly, any
gift, fee, or other present or deferred
compensation that is offered or could
reasonably be viewed as being offered
to influence official action or to obtain
information the employee has access to
by reason of employment with a Sys-
tem institution.

(g) Knowingly acquire, directly or in-
directly, except by inheritance, any in-
terest in any real or personal property,
including mineral interests, that was
owned by the employing, supervising,
or any supervised institution within
the preceding 12 months and that had
been acquired by any such institution
as a result of foreclosure or similar ac-
tion.

(h) Directly or indirectly borrow
from, lend to, or become financially ob-
ligated with or on behalf of a director,
employee, or agent of the employing,
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supervising, or a supervised institution
or a borrower or loan applicant of the
employing institution, unless:

(1) The transaction is with a relative
or any person residing in the employ-
ee’s household;

(2) The transaction is undertaken in
an official capacity in connection with
the institution’s discounting, lending,
or participation relationships with
OF1Is and other lenders; or

(3) The Standards of Conduct Official
determines, pursuant to policies and
procedures adopted by the board, that
the potential for conflict is insignifi-
cant because the transaction is in the
ordinary course of business or is not
material in amount and the employee
does not participate in the determina-
tion of any matter affecting the finan-
cial interests of the other party to the
transaction except those matters af-
fecting all shareholders/borrowers in a
nondiscriminatory way.

(i) Violate an institution’s policies
and procedures governing standards of
conduct.

(j) Act as a real estate agent or
broker; provided that this paragraph
shall not apply to transactions involv-
ing the purchase or sale of real estate
intended for the use of the employee, a
member of the employee’s family, or a
person residing in the employee’s
household.

(k) Act as an agent or broker in con-
nection with the sale and placement of
insurance; provided that this para-
graph shall not apply to the sale or
placement of insurance authorized by
section 4.29 of the Act.

[69 FR 24894, May 13, 1994, as amended at 71
FR 5762, Feb. 2, 2006]

§612.2155 Employee reporting.

(a) Annually, as of the institution’s
fiscal yearend, and at such other times
as may be required to comply with
paragraph (c) of this section, each sen-
ior officer must file a written and
signed statement with the Standards of
Conduct Official that fully discloses:

(1) The names of any immediate fam-
ily members, as defined in §620.1(e) of
this chapter, or affiliated organiza-
tions, as defined in §620.1(a) of this
chapter, who had transactions with the
institution at any time during the
year;
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(2) Any matter required to be dis-
closed by §620.5(k) of this chapter; and

(3) Any additional information the
institution may require to make the
disclosures required by part 620 of this
chapter.

(b) Each employee shall, at such in-
tervals as the Board shall determine
necessary to effectively enforce this
regulation and the institution’s stand-
ards-of-conduct policy adopted pursu-
ant to §612.2165, file a written and
signed statement with the Standards of
Conduct Official that contains those
disclosures required by the regulation
and such policy. At a minimum, these
requirements shall include:

(1) The name of any relative or any
person residing in the employee’s
household, any business partner, or any
entity controlled by the employee or
such persons (alone or in concert) if the
employee knows or has reason to know
that such individual or entity trans-
acts business with the employing insti-
tution or any institution supervised by
the employing institution; and

(2) The name and the nature of the
business of any entity in which the em-
ployee has a material financial interest
or on whose board the employee sits if
the employee knows or has reason to
know that such entity transacts busi-
ness with:

(i) The employing institution or any
institution supervised by the employ-
ing institution; or

(ii) A borrower of the employing in-
stitution or any institution supervised
by the employing institution.

(c) Any employee who becomes or
plans to become involved in any rela-
tionship, transaction, or activity that
is required to be reported under this
section or could constitute a conflict of
interest shall promptly report such in-
volvement in writing to the Standards
of Conduct Official for a determination
of whether the relationship, trans-
action, or activity is, in fact, a conflict
of interest.

(d) A newly hired employee shall re-
port matters required to be reported in
paragraphs (a), (b), and (c) of this sec-
tion to the Standards of Conduct Offi-
cial 5 business days after starting em-
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ployment and thereafter shall comply
with the requirements of this section.

[69 FR 24894, May 13, 1994, as amended at 71
FR 5763, Feb. 2, 2006; 71 FR 65386, Nov. 8, 2006]

§612.2157 Joint employees.

No officer of a Farm Credit Bank or
an agricultural credit bank may serve
as an employee of an association in its
district and no employee of a Farm
Credit Bank or an agricultural credit
bank may serve as an officer of an as-
sociation in its district. Farm Credit
Bank or agricultural credit bank em-
ployees other than officers may serve
as employees other than officers of an
association in its district provided each
institution appropriately reflects the
expense of such employees in its finan-
cial statements.

§612.2160 Institution responsibilities.

Each institution shall: (a) Ensure
compliance with this part by its direc-
tors and employees and act promptly
to preserve the integrity of and public
confidence in the institution in any
matter involving a conflict of interest,
whether or not specifically addressed
by this part or the policies and proce-
dures adopted pursuant to §612.2165;

(b) Take appropriate measures to en-
sure that all directors and employees
are informed of the requirements of
this regulation and policies and proce-
dures adopted pursuant to §612.2165;

(c) Adopt and implement policies and
procedures that will preserve the integ-
rity of and public confidence in the in-
stitution and the System pursuant to
§612.2165;

(d) Designate a Standards of Conduct
Official pursuant to §612.2170; and

(e) Maintain all standards-of-conduct
policies and procedures, reports, inves-
tigations, determinations, and evi-
dence of compliance with this part for
a minimum of 6 years.

§612.2165

(a) Each institution’s board of direc-
tors shall issue, consistent with this
part, policies and procedures governing
standards of conduct for directors and
employees.

(b) Board policies and procedures
issued pursuant to paragraph (a) of this
section shall reflect due consideration
of the potential adverse impact of any

Policies and procedures.
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activities permitted under the policies
and shall at a minimum:

(1) Establish such requirements and
prohibitions as are necessary to pro-
mote public confidence in the institu-
tion and the System, preserve the in-
tegrity and independence of the super-
visory process, and prevent the im-
proper use of official property, posi-
tion, or information. In developing
such requirements and prohibitions,
the institution shall address such
issues as the hiring of relatives, polit-
ical activity, devotion of time to duty,
the exchange of gifts and favors among
directors and employees of the employ-
ing, supervising, and supervised insti-
tution, and the circumstances under
which gifts may be accepted by direc-
tors and employees from outside
sources, in light of the foregoing objec-
tives;

(2) Outline authorities and respon-
sibilities of the Standards of Conduct
Official;

(3) Establish criteria for business re-
lationships and transactions not spe-
cifically prohibited by this part be-
tween employees or directors and bor-
rowers, loan applicants, directors, or
employees of the employing, super-
vised, or supervising institutions, or
persons transacting business with such
institutions, including OFIs or other
lenders having an access or participa-
tion relationship;

(4) Establish criteria under which
employees may accept outside employ-
ment or compensation;

(5) Establish conditions under which
employees may receive loans from Sys-
tem institutions;

(6) Establish conditions under which
employees may acquire an interest in
real or personal property that was
mortgaged to a System institution at
any time within the preceding 12
months;

(7) Establish conditions under which
employees may purchase any real or
personal property of a System institu-
tion acquired by such institution for
its operations. Farm Credit institu-
tions must use open competitive bid-
ding whenever they sell surplus prop-
erty above a stated value (as estab-
lished by the board) to their employ-
ees.

§612.2170

(8) Provide for a reasonable period of
time for directors and employees to
terminate transactions, relationships,
or activities that are subject to prohi-
bitions that arise at the time of adop-
tion or amendment of the policies.

(9) Require new directors and new
employees involved at the time of elec-
tion or hiring in transactions, relation-
ships, and activities prohibited by
these regulations or internal policies
to terminate such transactions within
the same time period established for
existing directors or employees pursu-
ant to paragraph (b)(8) of this section,
beginning with the commencement of
official duties, or such shorter time pe-
riod as the institution may establish.

(10) Establish procedures providing
for a director’s or employee’s recusal
from official action on any matter in
which he or she is prohibited from par-
ticipating under these regulations or
the institution’s policies.

(11) Establish documentation require-
ments demonstrating compliance with

standards-of-conduct decisions and
board policy;
(12) Establish reporting require-

ments, consistent with this part, to en-
able the institution to comply with
§620.5 of this chapter, monitor conflicts
of interest, and monitor recusal com-
pliance;

(13) HEstablish appeal procedures
available to any employee to whom
any required approval has been denied;

(14) Prohibit directors and employees
from purchasing or retiring any stock
in advance of the release of material
non-public information concerning the
institution to other stockholders; and

(15) Establish when directors and em-
ployees may purchase and retire their
preferred stock in the institution.

[69 FR 24894, May 13, 1994, as amended at 64
FR 43048, Aug. 9, 1999; 70 FR 53907, Sept. 13,
2005]

§612.2170 Standards of Conduct Offi-
cial.

(a) Bach institution’s board shall des-
ignate a Standards of Conduct Official
who shall:

(1) Advise directors, director can-
didates, and employees concerning the
provisions of this part;

(2) Receive reports required by this
part;
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(3) Make such determinations as are
required by this part;

(4) Maintain records of actions taken
to resolve and/or make determinations
upon each case reported relative to
provisions of this part;

(5) Make appropriate investigations,
as directed by the institution’s board;
and

(6) Report promptly, pursuant to part
617 of this chapter, to the institution’s
board and the Office of General Coun-
sel, Farm Credit Administration, all
cases where:

(i) A preliminary investigation indi-
cates that a Federal criminal statute
may have been violated;

(ii) An investigation results in the re-
moval of a director or discharge of an
employee; or

(iii) A violation may have an adverse
impact on continued public confidence
in the System or any of its institu-
tions.

(b) The Standards of Conduct Official
shall investigate or cause to be inves-
tigated all cases involving:

(1) Possible violations of criminal
statutes;

(2) Possible violations of §§612.2140
and 612.2150, and applicable policies and
procedures approved under §612.2165;

(3) Complaints received against the
directors and employees of such insti-
tution; and

(4) Possible violations of other provi-
sions of this part or when the activities
or suspected activities are of a sen-
sitive nature and could affect contin-
ued public confidence in the Farm
Credit System.

(c) An association board may comply
with this section by contracting with
the Farm Credit Bank or agricultural
credit bank in its district to provide a
Standards of Conduct Official.

§612.2260 Standards of conduct for
agents.

(a) Agents of System institutions
shall maintain high standards of hon-
esty, integrity, and impartiality in
order to ensure the proper performance
of System business and continued pub-
lic confidence in the System and all its
institutions. The avoidance of mis-
conduct and conflicts of interest is in-
dispensable to the maintenance of
these standards.
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(b) System institutions shall utilize
safe and sound business practices in
the engagement, utilization, and reten-
tion of agents. These practices shall
provide for the selection of qualified
and reputable agents. Employing Sys-
tem institutions shall be responsible
for the administration of relationships
with their agents, and shall take ap-
propriate investigative and corrective
action in the case of a breach of fidu-
ciary duties by the agent or failure of
the agent to carry out other agent du-
ties as required by contract, FCA regu-
lations, or law.

(c) System institutions shall be re-
sponsible for exercising corresponding
special diligence and control, through
good business practices, to avoid or
control situations that have inherent
potential for sensitivity, either real or
perceived. These areas include the em-
ployment of agents who are related to
directors or employees of the institu-
tions; the solicitation and acceptance
of gifts, contributions, or special con-
siderations by agents; and the use of
System and borrower information ob-
tained in the course of the agent’s as-
sociation with System institutions.

§612.2270 Purchase of System obliga-
tions.

(a) Employees and directors of Sys-
tem institutions, other than the Fed-
eral Farm Credit Banks Funding Cor-
poration, may only purchase joint, con-
solidated, or Systemwide obligations
that are:

(1) Part of an offering available to
the general public; and

(2) Purchased through a dealer or
dealer bank affiliated with a member
of the selling group designated by the
Federal Farm Credit Banks Funding
Corporation or purchased in the sec-
ondary market.

(b) No director or employee of the
Federal Farm Credit Banks Funding
Corporation may purchase or otherwise
acquire, directly or indirectly, except
by inheritance, any joint, consolidated,
or Systemwide obligation.
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Subpart B—Referral of Known or
Suspected Criminal Violations

SOURCE: 62 FR 24566, May 6, 1997, unless
otherwise noted. Redesignated at 69 FR 10907,
Mar. 9, 2004.

§612.2300 Purpose and scope.

(a) This part applies to all institu-
tions of the Farm Credit System as de-
fined in section 1.2(a) of the Farm Cred-
it Act of 1971, as amended, (Act) (12
U.S.C. 2002(a)) including, but not lim-
ited to, associations, banks, service
corporations chartered under section
4.25 of the Act, the Federal Farm Cred-
it Banks Funding Corporation, the
Farm Credit Leasing Services Corpora-
tion, and the Federal Agricultural
Mortgage Corporation (hereinafter, in-
stitutions). The purposes of this part
are to ensure public confidence in the
Farm Credit System, to ensure the re-
porting of known or suspected criminal
activity, to reduce potential losses to
institutions, and to ensure the safety
and soundness of institutions. This
part requires that institutions use the
Farm Credit Administration Criminal
Referral Form (hereinafter FCA Refer-
ral Form) to notify the appropriate
Federal authorities when any known or
suspected Federal criminal violations
of the type described in §612.2301 are
discovered by institutions.

(b) The specific referral requirements
of this part apply to known or sus-
pected criminal violations of the
United States Code involving the as-
sets, operations, or affairs of an insti-
tution. This part prescribes procedures
for referring those violations to the
proper Federal authorities and the
Farm Credit Administration. No spe-
cific procedural requirements apply to
the referral of violations of State or
local laws.

(¢c) Nothing in this part should be
construed as reducing in any way an
institution’s ability to report known or
suspected criminal activities to the ap-
propriate investigatory or prosecuting
authorities, whether Federal, State, or
local, even when the circumstances in
which a report is required under
§612.2301 are not present.

(d) It shall be the responsibility of
each System institution to determine
whether there appears to be a reason-

§612.2301

able basis to conclude that a criminal
violation has been committed and, if
so, to report the matter to the proper
law enforcement authorities for consid-
eration of prosecution.

(e) Each referral required by
§612.2301(a) shall be made on the FCA
Referral Form in accordance with the
FCA Referral Form instructions relat-
ing to its filing and distribution.

[62 FR 24566, May 6, 1997. Redesignated and
amended at 69 FR 10907, Mar. 9, 2004; 75 FR
35968, June 24, 2010.]

§612.2301 Referrals.

(a) Each institution and its board of
directors shall exercise due diligence to
ensure the discovery, appropriate in-
vestigation, and reporting of criminal
activity. Within 30 calendar days of de-
termining that there is a known or sus-
pected criminal violation of the United
States Code involving or affecting its
assets, operations, or affairs, the insti-
tution shall refer such criminal viola-
tion to the appropriate regional offices
of the United States Attorney, and the
Federal Bureau of Investigation or the
United States Secret Service or both,
using the FCA Referral Form. A copy
of the completed FCA Referral Form,
accompanied by any relevant docu-
mentation, shall be provided at the
same time to the Farm Credit Adminis-
tration’s Office of General Counsel. In
the event that a Farm Credit bank
makes a loan through a Federal land
bank association which services the
loan, the Federal land bank association
must inform the Farm Credit bank of
any known or suspected violation in-
volving that loan and the Farm Credit
bank shall refer the violation to Fed-
eral law enforcement authorities under
this section. A report is required in cir-
cumstances where there is:

(1) Any known or suspected criminal
activity (e.g., theft, embezzlement),
mysterious disappearance, unexplained
shortage, misapplication, or other de-
falcation of property and/or funds, re-
gardless of amount, where an institu-
tion employee, officer, director, agent,
or other person participating in the
conduct of the affairs of such an insti-
tution is suspected;

(2) Any known or suspected criminal
activity involving an actual or poten-
tial loss of $5,000 or more, through false
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statements or other fraudulent means,
where the institution has a substantial
basis for identifying a possible suspect
or group of suspects and the suspect(s)
is not an institution employee, officer,
director, agent, or other person partici-
pating in the conduct of the affairs of
such an institution;

(3) Any known or suspected criminal
activity involving an actual or poten-
tial loss of $25,000 or more, through
false statements or other fraudulent
means, where the institution has no
substantial basis for identifying a pos-
sible suspect or group of suspects; or

(4) Any known or suspected criminal
activity involving a financial trans-
action in which the institution was
used as a conduit for such criminal ac-
tivity (such as money laundering/struc-
turing schemes).

(b) In circumstances where there is a
known or suspected violation of State
or local criminal law, the institution
shall notify the appropriate State or
local law enforcement authorities.

(c) In addition to the requirements of
paragraph (a) of this section, the insti-
tution shall immediately notify by
telephone the appropriate Federal law
enforcement authorities and FCA of-
fices specified on the FCA Referral
Form upon determining that a known
or suspected criminal violation of Fed-
eral law requiring urgent attention has
occurred or is ongoing. Such cases in-
clude, but are not limited to, those
where:

(1) There is a likelihood that the sus-
pect(s) will flee;

(2) The magnitude or the continu-
ation of the known or suspected crimi-
nal violation may imperil the institu-
tion’s continued operation; or

(3) Key institution personnel are in-
volved.

§612.2302 Notification of board of di-
rectors and bonding company.

(a) The institution’s board of direc-
tors shall be promptly notified of any
criminal referral by the institution, ex-
cept that if the criminal referral in-
volves a member of the board of direc-
tors, discretion may be exercised in no-
tifying such member of the referral.

(b) The institution involved shall
promptly make all required notifica-
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tions under any applicable surety bond
or other contract for protection.

§612.2303 Institution responsibilities.

Each institution shall establish effec-
tive policies and procedures designed
to ensure compliance with this part,
including, but not limited to, adequate
internal controls.

PART 613—ELIGIBILITY AND SCOPE
OF FINANCING

Subpart A—Financing Under Titles | and Il
of the Farm Credit Act

Sec.

613.3000 Financing for farmers, ranchers,
and aquatic producers or harvesters.

613.3005 Lending objective.

613.3010 Financing for processing or mar-
keting operations.

613.3020 Financing for farm-related service
businesses.

613.3030 Rural home financing.

Subpart B—Financing for Banks Operating
Under Title 1l of the Farm Credit Act

613.3100 Domestic lending.
613.3200 International lending.

Subpart C—Similar Entity Authority Under
Sections 3.1(11)(B) and 4.18A of the Act

613.3300 Participations and other interests
in loans to similar entities.

AUTHORITY: Secs. 1.5, 1.7, 1.9, 1.10, 1.11, 2.2,
2.4, 2.12, 3.1, 3.7, 3.8, 3.22, 4.18A, 4.25, 4.26, 4.27,
5.9, 5.17 of the Farm Credit Act (12 U.S.C.
2013, 2015, 2017, 2018, 2019, 2073, 2075, 2093, 2122,
2128, 2129, 2143, 2206a, 2211, 2212, 2213, 2243,
2252).

Subpart A—Financing Under Titles
I and Il of the Farm Credit Act

SOURCE: 62 FR 4441, Jan. 30, 1997, unless
otherwise noted.

§613.3000 Financing for farmers,
ranchers, and aquatic producers or

harvesters.
(a) Definitions. For purposes of this
subpart, the following definitions
apply:

(1) Bona fide farmer or rancher means
a person owning agricultural land or
engaged in the production of agricul-
tural products, including aquatic prod-
ucts under controlled conditions.
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(2) Legal entity means any partner-
ship, corporation, estate, trust, or
other legal entity that is established
pursuant to the laws of the United
States, any State thereof, the Com-
monwealth of Puerto Rico, the District
of Columbia, or any tribal authority
and is legally authorized to conduct a
business.

(3) Person means a legal entity or an
individual who is a citizen of the
United States or a foreign national
who has been lawfully admitted into
the United States either for permanent
residency pursuant to 8 U.S.C.
1101(a)(20) or on a visa pursuant to a
provision in 8 U.S.C. 1101(a)(15) that au-
thorizes such individual to own prop-
erty or operate or manage a business or
a legal entity.

(4) Producer or harvester of aquatic
products means a person engaged in
producing or harvesting aquatic prod-
ucts for economic gain in open waters
under uncontrolled conditions.

(b) Eligible borrower. Farm Credit in-
stitutions that operate under titles I or
II of the Act may provide financing to
a bona fide farmer or rancher, or pro-
ducer or harvester of aquatic products
for any agricultural or aquatic purpose
and for other credit needs.

[62 FR 4441, Jan. 30, 1997, as amended at 73
FR 30475, May 28, 2008]

§613.3005 Lending objective.

It is the objective of each bank and
association, except for banks for co-
operatives, to provide full credit, to the
extent of creditworthiness, to the full-
time bona fide farmer (one whose pri-
mary business and vocation is farming,
ranching, or producing or harvesting
aquatic products); and conservative
credit to less than full-time farmers for
agricultural enterprises, and more re-
stricted credit for other credit require-
ments as needed to ensure a sound
credit package or to accommodate a
borrower’s needs as long as the total
credit results in being primarily an ag-
ricultural loan. However, the part-time
farmer who needs to seek off-farm em-
ployment to supplement farm income
or who desires to supplement off-farm
income by living in a rural area and is
carrying on a valid agricultural oper-
ation, shall have availability of credit
for mortgages, other agricultural pur-

§613.3010

poses, and family needs in the preferred
position along with full-time farmers.
Loans to farmers shall be on an in-
creasingly conservative basis as the
emphasis moves away from the full-
time bona fide farmer to the point
where agricultural needs only will be
financed for the applicant whose busi-
ness is essentially other than farming.
Credit shall not be extended where in-
vestment in agricultural assets for
speculative appreciation is a primary
factor.

§613.3010 Financing for processing or
marketing operations.

(a) Eligible borrowers. A borrower is
eligible for financing for a processing
or marketing operation under titles I
and II of the Act only if the borrower:

(1) Is a bona fide farmer, rancher, or
producer or harvester of aquatic prod-
ucts who regularly produces some por-
tion of the throughput used in the
processing or marketing operation; or

(2) Is a legal entity not eligible under
paragraph (a)(1) of this section in
which eligible borrowers under
§613.3000(b) own more than 50 percent
of the voting stock or equity and regu-
larly produce some portion of the
throughput used in the processing or
marketing operation; or

(3) Is a legal entity not eligible under
paragraph (a)(1) of this section in
which eligible borrowers under
§613.3000(b) own 50 percent or less of
the voting stock or equity, regularly
produce some portion of the through-
put used in the processing or mar-
keting operation and:

(i) Exercise majority voting control
over the legal entity; or

(ii) Constitute a majority of the di-
rectors of a corporation, general part-
ners of a limited partnership, or man-
aging members of a limited liability
company who exercise control over the
legal entity by determining and over-
seeing the policies, business practices,
management, and decision-making
process of the legal entity; or

(4) Is a legal entity not eligible under
paragraph (a)(1) of this section in
which eligible borrowers under
§613.3000(b) meet all of the following
criteria:
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(i) Own at least 25 percent of the vot-
ing stock or equity in the processing or
marketing operation;

(ii) Regularly produce 20 percent or
more of the throughput used in the
processing or marketing operation;

(iii) Maintain representation on the
board of directors or in the applicable
management structure of the entity.

(5) Is a legal entity not eligible under
paragraph (a)(1) of this section that is
a direct extension or outgrowth of an
eligible borrower’s operation and meets
all of the following criteria:

(i) The legal entity was created for
the primary purpose of processing or
marketing the eligible borrower’s
throughput and would not exist but for
the eligible borrower’s involvement,

(ii) The legal entity fulfills a busi-
ness need and supports the operation of
the eligible borrower through product
branding or other value-added business
activity directly related to the oper-
ations of the eligible borrower,

(iii) The legal entity and the eligible
borrower coordinate to operate in a
functionally integrated manner, and

(iv) The legal entity regularly re-
ceives throughput produced by the eli-
gible borrower representing either:

(A) At least 20 percent of the
throughput used by the legal entity in
the processing or marketing operation;
or

(B) At least 50 percent of the eligible
borrower’s total output of the com-
modity processed or marketed.

(b) Portfolio restrictions for certain
processing and marketing loans. Proc-
essing or marketing loans to eligible
borrowers who regularly supply less
than 20 percent of the throughput are
subject to the following restrictions:

(1) Bank limitation. The aggregate of
such processing and marketing loans
made by a Farm Credit bank shall not
exceed 15 percent of all its outstanding
retail loans at the end of the preceding
fiscal year.

(2) Association limitation. The aggre-
gate of such processing and marketing
loans made by all direct lender associa-
tions affiliated with the same Farm
Credit bank shall not exceed 15 percent
of the aggregate of their outstanding
retail loans at the end of the preceding
fiscal year. Each Farm Credit bank, in
conjunction with all its affiliated di-
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rect lender associations, shall ensure
that such processing or marketing
loans are equitably allocated among its
affiliated direct lender associations.

(38) Calculation of outstanding retail
loans. For the purposes of this para-
graph, “outstanding retail loans” in-
cludes loans, loan participations, and
other interests in loans that are either
bought without recourse or sold with
recourse.

(c) Reporting requirements. Each Sys-
tem institution shall include informa-
tion on loans made under authority of
this section in the Reports of Condition
and Performance required under §621.12
of this chapter, in the format pre-
scribed by FCA reporting instructions.

(d) Institution policies. The board of
directors of each System institution
making processing and marketing
loans to legal entities under authority
of this section must adopt a policy that
addresses eligibility requirements for
such entities and ensures that the in-
stitution, at a minimum, develops and
implements:

(1) Procedures on how, at or before
the time a loan is made, the institution
will document:

(i) Eligible borrower ownership, con-
trol, throughput, integration of oper-
ations and other factors, as applicable,
sufficient to establish eligibility of
legal entities at the time a loan is
made under this section; and

(ii) Each legal entity’s plan and in-
tent for maintaining eligible borrower
ownership, control, throughput, and in-
tegration of operations, as applicable,
during the duration of the loan;

(2) Procedures that encourage financ-
ing under paragraph (a)(4) of this sec-
tion of credit-worthy entities whose
operations directly benefit producers,
have local community investment sup-
port and provide accessible ownership
opportunities for local farmers and
ranchers.

(3) Procedures for determining func-
tional integration for loans made under
paragraph (a)(b) of this section that re-
quire consideration of all relevant
facts and circumstances, which include
the extent to which:

(i) The operations share resources
such as management, employees, facili-
ties, and equipment;
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(ii) The operations are conducted in
coordination with or reliance upon
each other; and

(iii) The eligible borrower and legal
entity are dependent upon each other
for economic success.

(4) Portfolio restrictions necessary to
comply with paragraph (b) of this sec-
tion and any board-defined limits on fi-
nancing provided under this section;
and

(5) Reporting requirements necessary
to comply with paragraph (c) of this
section and any board-defined report-
ing on financing provided under this
section.

[62 FR 4441, Jan. 30, 1997, as amended at 73
FR 30475, May 28, 2008]

§613.3020 Financing for farm-related
service businesses.

(a) Eligibility. An individual or legal
entity that furnishes farm-related serv-
ices to farmers and ranchers that are
directly related to their agricultural
production is eligible to borrow from a
Farm Credit bank or association that
operates under titles I or II of the Act.

(b) Purposes of financing. A Farm
Credit Bank, agricultural credit bank,
or direct lender association may fi-
nance:

(1) All of the farm-related business
activities of an eligible borrower who
derives more than 50 percent of its an-
nual income (as consistently measured
on either a gross sales or net sales
basis) from furnishing farm-related
services that are directly related to the
agricultural production of farmers and
ranchers; or

(2) Only the farm-related services ac-
tivities of an eligible borrower who de-
rives 50 percent or less of its annual in-
come (as consistently measured on ei-
ther a gross sales or net sales basis)
from furnishing farm-related services
that are directly related to the agricul-
tural production of farmers and ranch-
ers.

(c) Limitation. The authority of Farm
Credit banks and associations oper-
ating under section 1.7(a) of the Act to
finance eligible farm-related service
businesses under paragraphs (b)(1) and
(b)(2) of this section is limited to nec-

§613.3030

essary capital structures, equipment,
and initial working capital.

[62 FR 4441, Jan. 30, 1997, as amended at 66
FR 28643, May 24, 2001]

§613.3030 Rural home financing.

(a) Definitions. (1) Rural homeowner
means an individual who resides in a
rural area and is not a bona fide farm-
er, rancher, or producer or harvester of
aquatic products.

(2) Rural home means a single-family
moderately priced dwelling located in a
rural area that will be owned and occu-
pied as the rural homeowner’s principal
residence.

(3) Rural area means open country
within a State or the Commonwealth
of Puerto Rico, which may include a
town or village that has a population
of not more than 2,500 persons.

(4) Moderately priced means the price
of any rural home that either:

(i) Satisfies the criteria in section 8.0
of the Act pertaining to rural home
loans that collateralize securities that
are guaranteed by the Federal Agricul-
tural Mortgage Corporation; or

(ii) Is otherwise determined to be
moderately priced for housing values
for the rural area where it is located,
as documented by data from a credible,
independent, and recognized national
or regional source, such as a Federal,
State, or local government agency, or
an industry source. Housing values at
or below the 75th percentile of values
reflected in such data will be deemed
moderately priced.

(b) Eligibility. Any rural homeowner
is eligible to obtain financing on a
rural home. No borrower shall have a
loan from the Farm Credit System on
more than one rural home at any one
time.

(c) Purposes of financing. Loans may
be made to rural homeowners for the
purpose of buying, building, remod-
eling, improving, repairing rural
homes, and refinancing existing indebt-
edness thereon.

(d) Portfolio limitations. (1) The aggre-
gate of retail rural home loans by any
Farm Credit Bank or agricultural cred-
it bank shall not exceed 15 percent of
the total of all of its outstanding loans
at any one time.

(2) The aggregate of rural home loans
made by each direct lender association
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shall not exceed 15 percent of the total
of its outstanding loans at the end of
its preceding fiscal year, except with
the prior approval of its funding bank.
(3) The aggregate of rural home loans
made by all direct lender associations
that are funded by the same Farm
Credit bank shall not exceed 15 percent
of the total outstanding loans of all
such associations at the end of the
funding bank’s preceding fiscal year.

[62 FR 4441, Jan. 30, 1997, as amended at 66
FR 28643, May 24, 2001]

Subpart B—Financing for Banks
Operating Under Title Il of the
Farm Credit Act

SOURCE: 62 FR 4442, Jan. 30, 1997, unless
otherwise noted.

§613.3100 Domestic lending.

(a) Definitions. For purposes of this
subpart, the following definitions
apply:

(1) Cooperative means any association
of farmers, ranchers, producers or har-
vesters of aquatic products, or any fed-
eration of such associations, or a com-
bination of such associations and farm-
ers, ranchers, or producers or har-
vesters of aquatic products that con-
ducts business for the mutual benefit
of its members and has the power to:

(i) Process, prepare for market, han-
dle, or market farm or aquatic prod-
ucts;

(ii) Purchase, test, grade, process,
distribute, or furnish farm or aquatic
supplies; or

(iii) Furnish business and financially
related services to its members.

(2) Farm or aquatic supplies and farm
or aquatic business services are any
goods or services normally used by
farmers, ranchers, or producers and
harvesters of aquatic products in their
business operations, or to improve the
welfare or livelihood of such persons.

(3) Public utility means a cooperative
or other entity that is licensed under
Federal, State, or local law to provide
electric, telecommunication, cable tel-
evision, water, or waste treatment
services.

(4) Rural area means all territory of a
State that is not within the outer
boundary of any city or town having a
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population of more than 20,000 inhab-
itants based on the latest decennial
census of the United States.

(5) Service cooperative means a cooper-
ative that is involved in providing busi-
ness and financially related services
(other than public utility services) to
farmers, ranchers, aquatic producers or
harvesters, or their cooperatives.

(b) Cooperatives and other entities that
serve agricultural or aquatic producers—
(1) Eligibility of cooperatives. A bank for
cooperatives or an agricultural credit
bank may lend to a cooperative that
satisfies the following requirements:

(i) Unless the bank’s board of direc-
tors establishes by resolution a higher
voting control threshold for any type
of cooperative, the percentage of vot-
ing control of the cooperative held by
farmers, ranchers, producers or har-
vesters of aquatic products, or coopera-
tives shall be 80 percent except:

(A) Sixty (60) percent for a service co-
operative;

(B) Sixty (60) percent for local farm
supply cooperatives that have histori-
cally served the needs of a community
that would not be adequately served by
other suppliers and have experienced a
reduction in the percentage of member-
ship by agricultural or aquatic pro-
ducers due to changed circumstances
beyond their control; and

(C) Sixty (60) percent for local farm
supply cooperatives that provide or
will provide needed services to a com-
munity, and are or will be in competi-
tion with a cooperative specified in
§613.3100(b)(1)({)(B);

(ii) The cooperative deals in farm or
aquatic products, or products processed
therefrom, farm or aquatic supplies,
farm or aquatic business services, or fi-
nancially related services with or for
members in an amount at least equal
in value to the total amount of such
business it transacts with or for non-
members, excluding from the total of
member and non-member business,
transactions with the United States, or
any agencies or instrumentalities
thereof, or services or supplies fur-
nished by a public utility; and

(iii) The cooperative complies with
one of the following two conditions:

(A) No member of the cooperative
shall have more than one vote because
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of the amount of stock or membership
capital owned therein; or

(B) The cooperative restricts divi-
dends on stock or membership capital
to the maximum percentage per year
permitted by applicable state law.

(iv) Any cooperative that has re-
ceived a loan from a bank for coopera-
tives or an agricultural credit bank
shall, without regard to the require-
ments in paragraph (b)(1) of this sec-
tion, continue to be eligible for as long
as more than 50 percent (or such higher
percentage as is established by the
bank board) of the voting control of
the cooperative is held by farmers,
ranchers, producers or harvesters of
aquatic products, or other eligible co-
operatives.

(2) Other eligible entities. The fol-
lowing entities are eligible to borrow
from banks for cooperatives and agri-
cultural credit banks:

(i) Any legal entity that holds more
than 50 percent of the voting control of
a cooperative that is an eligible bor-
rower under paragraph (b)(1) of this
section and uses the proceeds of the
loan to fund the activities of its coop-
erative subsidiary on the terms and
conditions specified by the bank;

(ii) Any legal entity in which an eli-
gible cooperative (or a subsidiary or
other entity in which an eligible coop-
erative has an ownership interest) has
an ownership interest, provided that if
the percentage of ownership attrib-
utable to the eligible cooperative is
less than 50 percent, financing may not
exceed the percentage of ownership at-
tributable to the eligible cooperative
multiplied by the value of the total as-
sets of such entity; or

(iii) Any creditworthy private entity
operated on a non-profit basis that sat-
isfies the requirements for a service co-
operative and complies with the re-
quirements of either paragraphs
(b)(1)(A)(A) and (b)(1)(iii) of this section,
or paragraph (b)(1)(iv) of this section,
and any subsidiary of such entity. An
entity that is eligible to borrow under
this paragraph shall be organized to
benefit agriculture in furtherance of
the welfare of the farmers, ranchers,
and aquatic producers or harvesters
who are its members.

(c) Electric and telecommunication utili-
ties—(1) Eligibility. A bank for coopera-

§613.3100

tives or an agricultural credit bank
may lend to:

(i) Electric and telephone coopera-
tives as defined by section 3.8(a)(4)(A)
of the Act that satisfy the eligibility
criteria in paragraph (b)(1) of this sec-
tion;

(i1) Cooperatives and other entities
that:

(A) Have received a loan, loan com-
mitment, insured loan, or loan guar-
antee from the Rural Utilities Service
of the United States Department of Ag-
riculture to finance rural electric and
telecommunication services;

(B) Have received a loan or a loan
commitment from the Rural Telephone
Bank of the United States Department
of Agriculture; or

(C) Are eligible under the Rural Elec-
trification Act of 1936, as amended, for
a loan, loan commitment, or loan guar-
antee from the Rural Utilities Service
or the Rural Telephone Bank.

(iii) The subsidiaries of cooperatives
or other entities that are eligible under
paragraph (c)(1)(ii) of this section.

(iv) Any legal entity that holds more
than 50 percent of the voting control of
any public utility that is an eligible
borrower under paragraph (c)(1)(ii) of
this section, and uses the proceeds of
the loan to fund the activities of the el-
igible subsidiary on the terms and con-
ditions specified by the bank.

(v) Any legal entity in which an eligi-
ble utility under paragraph (c)(1)(ii) of
this section (or a subsidiary or other
entity in which an eligible utility
under paragraph (c)(1)(ii) has an owner-
ship interest) has an ownership inter-
est, provided that if the percentage of
ownership attributable to the eligible
utility is less than 50 percent, financ-
ing may not exceed the percentage of
ownership attributable to the eligible
utility multiplied by the value of the
total assets of such entity.

(2) Purposes for financing. A bank for
cooperatives or agricultural credit
bank may extend credit to entities
that are eligible to borrow under para-
graph (c)(1) of this section in order to
provide electric or telecommunication
services in a rural area. A subsidiary
that is eligible to borrow under para-
graph (c¢)(1)(iii) of this section may also
obtain financing from a bank for co-
operatives or agricultural credit bank
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for energy-related or public utility-re-
lated purposes that cannot be financed
by the lenders referred to in paragraph
(c)(1)(ii), including, without limitation,
financing to operate a licensed cable
television utility.

(d) Water and waste disposal facilities—
(1) Eligibility. A cooperative or a public
agency, quasi-public agency, body, or
other public or private entity that,
under the authority of state or local
law, establishes and operates water and
waste disposal facilities in a rural area,
as that term is defined by paragraph
(a)(4) of this section, is eligible to bor-
row from a bank for cooperatives or an
agricultural credit bank.

(2) Purposes for financing. A bank for
cooperatives or agricultural -credit
bank may extend credit to entities
that are eligible under paragraph (d)(1)
of this section solely for installing,
maintaining, expanding, improving, or
operating water and waste disposal fa-
cilities in rural areas.

(e) Domestic lessors. A bank for co-
operatives or agricultural credit bank
may lend to domestic parties to fi-
nance the acquisition of facilities or
equipment that will be leased to share-
holders of the bank for use in their op-
erations located inside of the United
States.

[62 FR 4442, Jan. 30, 1997; 62 FR 33746, June 23,
1997, as amended at 69 FR 43514, July 21, 2004;
71 FR 65386, Nov. 8, 2006]

§613.3200 International lending.

(a) Definitions. For the purpose of this
section only, the following definitions
apply:

(1) Agricultural supply includes:

(i) A farm supply; and

(ii) Agriculture-related processing
equipment, agriculture-related ma-
chinery, and other capital goods re-
lated to the storage or handling of ag-
ricultural commodities or products.

(2) Farm supply refers to an input
that is used in a farming or ranching
operation.

(b) Import transactions. The following
parties are eligible to borrow from a
bank for cooperatives or an agricul-
tural credit bank pursuant to section
3.7(b) of the Act for the purpose of fi-
nancing the import of agricultural
commodities or products therefrom,
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aquatic products, and agricultural sup-
plies into the United States:

(1) An eligible cooperative as defined
by §613.3100(b);

(2) A counterparty with respect to a
specific import transaction with a vot-
ing stockholder of the bank for the
substantial benefit of the shareholder;
and

(3) Any foreign or domestic legal en-
tity in which eligible cooperatives hold
an ownership interest.

(c) Ezxport transactions. Pursuant to
section 3.7(b)(2) of the Act, a bank for
cooperatives or an agricultural credit
bank is authorized to finance the ex-
port (including the cost of freight) of
agricultural commodities or products
therefrom, aquatic products, or agri-
cultural supplies from the TUnited
States to any foreign country. The
board of directors of each bank for co-
operatives and agricultural credit bank
shall adopt policies that ensure that
exports of agricultural products and
commodities, aquatic products, and ag-
ricultural supplies which originate
from eligible cooperatives are financed
on a priority basis. The total amount
of balances outstanding on loans made
under this paragraph shall not, at any
time, exceed 50 percent of the capital
of any bank for cooperatives or agricul-
tural credit bank for loans that:

(1) Finance the export of agricultural
commodities and products therefrom,
aquatic products, or agricultural sup-
plies that are not originally sourced
from an eligible cooperative; and

(2) At least 95 percent of the loan
amount is not guaranteed by a depart-
ment, agency, bureau, board, or com-
mission of the United States or a cor-
poration that is wholly owned directly
or indirectly by the United States.

(d) International business operations. A
bank for cooperatives or an agricul-
tural credit bank may finance a domes-
tic or foreign entity which is at least
partially owned by eligible coopera-
tives described in §613.3100(b), and fa-
cilitates the international business op-
erations of such cooperatives.

(e) Restrictions. (1) When eligible co-
operatives own less than 50 percent of a
foreign or domestic legal entity, the
amount of financing that a bank for co-
operatives or agricultural credit bank
may provide to the entity for imports,
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exports, or international business oper-
ations shall not exceed the percentage
of ownership that eligible cooperatives
hold in such entity multiplied by the
value of the total assets of such entity;
and

(2) A bank for cooperatives or agri-
cultural credit bank shall not finance
the relocation of any plant or facility
from the United States to a foreign
country.

[62 FR 4442, Jan. 30, 1997, as amended at 69
FR 43514, July 21, 2004]

Subpart C—Similar Entity Authority
Under Sections 3.1(11)(B) and
4.18A of the Act

§613.3300 Participations and other in-
terests in loans to similar entities.

(a) Definitions. (1) Participate and par-
ticipation, for the purpose of this sec-
tion, refer to multi-lender trans-
actions, including syndications, assign-
ments, loan participations, subpartici-
pations, other forms of the purchase,
sale, or transfer of interests in loans,
or other extensions of credit, or other
technical and financial assistance.

(2) Similar entity means a party that
is ineligible for a loan from a Farm
Credit bank or association, but has op-
erations that are functionally similar
to the activities of eligible borrowers
in that a majority of its income is de-
rived from, or a majority of its assets
are invested in, the conduct of activi-
ties that are performed by eligible bor-
rowers.

(b) Similar entity transactions. A Farm
Credit bank or a direct lender associa-
tion may participate with a lender that
is not a Farm Credit System institu-
tion in loans to a similar entity that is
not eligible to borrow directly under
§613.3000, 613.3010, 613.3020, 613.3100, or
613.3200, for purposes similar to those
for which an eligible borrower could
obtain financing from the participating
FCS institution.

(c) Restrictions. Participations by a
Farm Credit bank or association in
loans to a similar entity under this
section are subject to the following
limitations:

(1) Lending Ilimits. (i) Farm Credit
banks operating under title I of the Act
and direct lender associations. The total
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amount of all loan participations that
any Farm Credit bank, agricultural
credit bank, or direct lender associa-
tion has outstanding under paragraph
(b) of this section to a single credit
risk shall not exceed:

(A) Ten (10) percent of its total cap-
ital; or

(B) Twenty-five (25) percent of its
total capital if a majority of voting
stockholders voting of the respective
Farm Credit bank or direct lender asso-
ciation so approve.

(ii) Farm Credit banks operating under
title III of the Act. The total amount of
all loan participations that any bank
for cooperatives or agricultural credit
bank has outstanding under paragraph
(b) of this section to a single credit
risk shall not exceed 10 percent of its
total capital;

(2) Percentage held in the principal
amount of the loan. The participation
interest in the same loan held by one
or more Farm Credit bank(s) or asso-
ciation(s) shall not, at any time, equal
or exceed 50 percent of the principal
amount of the loan; and

(3) Portfolio limitations. The total
amount of participations that any
Farm Credit bank or direct lender asso-
ciation has outstanding under para-
graph (b) of this section shall not ex-
ceed 15 percent of its total outstanding
assets at the end of its preceding fiscal
year.

(d) Approval by other Farm Credit Sys-
tem institutions. A bank for cooperatives
or agricultural credit bank may not
participate in a loan to a similar entity
under title III of the Act if the similar
entity has a loan or loan commitment
outstanding with a Farm Credit Bank
or an association chartered under the
Act, unless agreed to by the Farm
Credit Bank or association.

[62 FR 4444, Jan. 30, 1997, as amended at 69
FR 43514, July 21, 2004; 75 FR 18743, Apr. 12,
2010]

PART 614—LOAN POLICIES AND
OPERATIONS

Subpart A—Lending Authorities

Sec.

614.4000
614.4010
614.4020
614.4030

Farm Credit Banks.
Agricultural credit banks.
Banks for cooperatives.

Federal land credit associations.
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614.4040 Production credit associations.

614.4050 Agricultural credit associations.

614.4055 Federal Agricultural Mortgage Cor-
poration loan participations.

614.4060 Affiliates established pursuant to
section 8.5(e)(1) of the Farm Credit Act of
1971.

Subpart B—Chartered Territories

614.4070 Loans and chartered territory—
Farm Credit Banks, agricultural credit
banks, Federal land bank associations,
Federal land credit associations, produc-
tion credit associations, and agricultural
credit associations.

614.4080 Loans and chartered territory—
banks for cooperatives.

Subpart C—Bank/Association Lending
Relationship

614.4100 Policies governing lending through
Federal land bank associations.

614.4110 Transfer of direct lending authority
to Federal land bank associations and
agricultural credit associations.

614.4120 Policies governing extensions of
credit to direct lender associations and
OF1Is.

614.4125 Funding and discount relationships
between Farm Credit Banks or agricul-
tural credit banks and direct lender asso-
ciations.

614.4130 Funding and discount relationships
between Farm Credit Banks or agricul-
tural credit banks and OF1Is.

Subpart D—General Loan Policies for
Banks and Associations

614.4150 Lending policies and loan under-
writing standards.

614.4155 Interest rates.

614.4160 Differential interst rate programs.

614.4165 Young, beginning, and small farm-
ers and ranchers.

614.4170 General.

614.4175 TUninsured voluntary and involun-
tary accounts.

Subpart E—Loan Terms and Conditions

614.4200 General requirements.

614.4231 Certain seasonal commodity loans
to cooperatives.

614.4232 Loans to domestic lessors.

614.4233 International loans.

Subpart F—Collateral Evaluation
Requirements

614.4240
614.4245
614.4250
614.4255
614.4260
614.4265

Collateral definitions.
Collateral evaluation policies.
Collateral evaluation standards.
Independence requirements.
Evaluation requirements.

Real property evaluations.
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614.4266 Personal and intangible property
evaluations.

614.4267 Professional association member-
ship; competency.

Subpart G [Reserved]

Subpart H—Loan Purchases and Sales

614.4325 Purchase and sale of interests in
loans.

614.4330 Loan participations.

614.4335 Borrower stock requirements.

614.4337 Disclosure to borrowers.

Subpart I—Loss-Sharing Agreements

614.4340 General.
614.4345 Guaranty agreements.

Subpart J—Lending and Leasing Limits

614.4350 Definitions.

614.43561 Computation of lending and leasing
limit base.

614.4352 Farm Credit Banks and agricultural
credit banks.

614.4353 Direct lender associations.

614.4354 Federal land bank associations.

614.43556 Banks for cooperatives.

614.4356 Farm Credit Leasing Services Cor-
poration.

614.4357 Banks for
through notes.

614.43568 Computation of obligations.

614.4359 Attribution rules.

614.4360 Lending and leasing limit viola-
tions.

614.4361 Transition.

Subparts K-L [Reserved]

cooperatives  look-

Subpart M—Loan Approval Requirements

614.4450 General requirements.
614.4460 Loan approval responsibility.
614.4470 Loans subject to bank approval.

Subpart N [Reserved]

Subpart O—Special Lending Programs

614.4525 General.

614.4530 Special loans, production credit as-
sociations and agricultural credit asso-
ciations.

Subpart P—Farm Credit Bank and Agricul-
tural Credit Bank Financing of Other Fi-
nancing Institutions

614.4540 Other financing institution access
to Farm Credit Banks and agricultural
credit banks for funding, discount, and
other similar financial assistance.

614.4550 Place of discount.

614.4560 Requirements for OFI funding rela-
tionships.
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614.4570 Recourse and security.

614.4580 Limitation on the extension of
funding, discount and other similar fi-
nancial assistance to an OFI.

614.4590 Equitable treatment of OFIs and
Farm Credit System associations.

614.4595 Public disclosure about OF1Is.

614.4600 Insolvency of an OFI.

Subpart Q—Banks for Cooperatives and
Agricultural Credit Banks Financing
International Trade

614.4700 Financing foreign trade receivables.

614.4710 [Reserved]

614.4720 Letters of credit.

614.4800 Guarantees and
suretyship.

614.4810 Standby letters of credit.

614.4900 Foreign exchange.

contracts  of

Subpart R—Secondary Market Authorities
614.4910 Basic authorities.

Subpart S—Flood Insurance Requirements

614.4920 Purpose and scope.

614.4925 Definitions.

614.4930 Requirement to purchase flood in-
surance where available.

614.4935 Escrow requirement.

614.4940 Required use of standard flood haz-
ard determination form.

614.4945 Forced placement of flood insur-
ance.

614.4950 Determination fees.

614.4955 Notice of special flood hazards and
availability of Federal disaster relief as-
sistance.

614.4960 Notice of servicer’s identity.

APPENDIX A TO SUBPART S OF PART 614—SAM-
PLE FORM OF NOTICE OF SPECIAL FLOOD
HAZARDS AND AVAILABILITY OF FEDERAL
DISASTER RELIEF ASSISTANCE

AUTHORITY: 42 U.S.C. 4012a, 4104a, 4104b,
4106, and 4128; secs. 1.3, 1.5, 1.6, 1.7, 1.9, 1.10,
1.11, 2.0, 2.2, 2.3, 2.4, 2.10, 2.12, 2.13, 2.15, 3.0,
3.1, 3.3, 3.7, 3.8, 3.10, 3.20, 3.28, 4.12, 4.12A,
4.13B, 4.14, 4.14A, 4.14C, 4.14D, 4.14E, 4.18,
4.18A, 4.19, 4.25, 4.26, 4.27, 4.28, 4.36, 4.37, 5.9,
5.10, 5.17, 7.0, 7.2, 7.6, 7.8, 7.12, 7.13, 8.0, 8.5 of
the Farm Credit Act (12 U.S.C. 2011, 2013,
2014, 2015, 2017, 2018, 2019, 2071, 2073, 2074, 2075,
2091, 2093, 2094, 2097, 2121, 2122, 2124, 2128, 2129,
2131, 2141, 2149, 2183, 2184, 2201, 2202, 2202a,
2202c, 2202d, 2202e, 2206, 2206a, 2207, 2211, 2212,
2213, 2214, 2219a, 2219b, 2243, 2244, 2252, 2279a,
2279a-2, 2279b, 2279c-1, 2279f, 2279f-1, 2279%aa,
2279aa-b); sec. 413 of Pub. L. 100-233, 101 Stat.
1568, 1639.

Subpart A—Lending Authorities

SOURCE: 55 FR 24880, June 19, 1990, unless
otherwise noted.

§614.4000

§614.4000 Farm Credit Banks.

(a) Long-term real estate lending. Ex-
cept to the extent such authorities are
transferred pursuant to section 7.6 of
the Act, Farm Credit Banks are au-
thorized, subject to the requirements
in §614.4200 of this part, to make real
estate mortgage loans with maturities
of not less than 5 years nor more than
40 years and continuing commitments
to make such loans.

(b) Extensions of credit to Farm Credit
direct lender associations. Farm Credit
Banks are authorized to make loans
and extend other similar financial as-
sistance to associations with direct
lending authority and discount for or
purchase from such associations, with
the association’s endorsement or guar-
anty, any note, draft, and other obliga-
tions for loans that have been made in
accordance with the provisions of sub-
parts D and E of part 614 of these regu-
lations. Such extensions of credit shall
be made pursuant to a written financ-
ing agreement meeting the require-
ments of §614.4125.

(c) Extensions of credit to other financ-
ing institutions. Farm Credit Banks are
authorized to make loans and extend
other similar financial assistance to
any national bank, State bank, trust
company, agricultural credit corpora-
tion, incorporated livestock loan com-
pany, savings institution, credit union,
or any association of agricultural pro-
ducers or any corporation engaged in
the making of loans to farmers and
ranchers or producers or harvesters of
aquatic products (collectively, “other
financing institutions”), for purposes
eligible for financing by a production
credit association in accordance with
§614.4130 and subpart P of this part.
Farm Credit Banks are authorized to
discount for or purchase from such in-
stitutions, with the institution’s en-
dorsement or guaranty, notes, drafts,
and other obligations or loans made to
persons and for purposes eligible for fi-
nancing by a production credit associa-
tion, in accordance with §614.4130 and
subpart P of this part.

(d) Loan participations. Subject to the
requirements of subpart H of part 614, a
Farm Credit Bank may enter into loan
participation agreements with:
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(1) Farm Credit banks and associa-
tions that are direct lenders and lend-
ers that are not Farm Credit institu-
tions on loans of the type it is author-
ized to make under title I of the Act;

(2) Farm Credit banks and associa-
tions that are direct lenders on loans it
is not authorized to make, provided the
borrower eligibility, membership,
term, amount, loan security, and stock
or participation certificate require-
ments of the originating institution
are met; and

(3) The Federal Agricultural Mort-
gage Corporation to the extent pro-
vided in §614.4055.

(e) Other interests in loans. (1) Subject
to the requirements of subpart H of
this part, Farm Credit Banks may sell
interests in loans only to:

(i) Farm Credit System institutions
authorized to purchase such interests;

(ii) Other lenders that are not Farm
Credit System institutions; and

(iii) Any certified agricultural mort-
gage marketing facility, as defined by
section 8.0(3) of the Act, for the pur-
pose of pooling and securitizing such
loans under title VIII of the Act.

(2) Subject to the requirements of
subpart H of this part, Farm Credit
Banks may purchase interests other
than participation interests in loans
and nonvoting stock from other Farm
Credit System institutions.

(3) Farm Credit Banks, in their ca-
pacity as certified agricultural mort-
gage marketing facilities under title
VIII of the Act, may purchase interests
in loans (other than participation in-
terests authorized in paragraph (d) of
this section) from institutions other
than Farm Credit System institutions
only for the purpose of pooling and
securitizing such loans under title VIII
of the Act.

(f) Residual powers after the transfer of
lending authority to an association. After
transferring its authority to make and
participate in long-term real estate
loans to an agricultural credit associa-
tion or a Federal land credit associa-
tion pursuant to section 7.6(a) of the
Act and subpart E of part 611 of these
regulations, a Farm Credit Bank re-
tains residual authority to:

(1) Enter into loan participation
agreements pursuant to paragraph (d)
of this section;
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(2) Purchase or sell other interests in
loans in accordance with paragraph (e)
of this section; and

(3) Make long-term real estate loans
in accordance with paragraph (a) of
this section in areas of its chartered
territory where no active association
operates.

[66 FR 24880, June 19, 1990, as amended at 57
FR 38246, Aug. 24, 1992; 57 FR 43290, Sept. 18,
1992; 62 FR 51013, Sept. 30, 1997; 63 FR 5723,
Feb. 4, 1998; 64 FR 43049, Aug. 9, 1999; 65 FR
24102, Apr. 25, 2000; 67 FR 1285, Jan. 10, 2002]

§614.4010 Agricultural credit banks.

(a) Long-term real estate lending. Ex-
cept to the extent such authorities are
transferred pursuant to section 7.6 of
the Act, agricultural credit banks are
authorized, subject to the requirements
of §614.4200, to make real estate mort-
gage loans with maturities of not less
than 5 years nor more than 40 years
and continuing commitments to make
such loans.

(b) Extensions of credit to Farm Credit
direct lender associations. Agricultural
credit banks are authorized to make
loans and extend other similar finan-
cial assistance to associations with di-
rect lending authority and discount for
or purchase from such associations,
with the association’s endorsement or
guaranty, any note, draft, and other
obligations for loans made by the asso-
ciation in accordance with the provi-
sions of this part. Such extensions of
credit shall be made pursuant to a
written financing agreement meeting
the requirements of §614.4125.

(c) Extensions of credit to other financ-
ing institutions. Agricultural credit
banks are authorized to make loans
and extend other similar financial as-
sistance to any national bank, State
bank, trust company, agricultural
credit corporation, incorporated live-
stock loan company, savings institu-
tion, credit union, or any association
of agricultural producers or corpora-
tion engaged in the making of loans to
farmers, ranchers, or producers or har-
vesters of aquatic products (collec-
tively, “other financing institutions”),
for purposes eligible for financing by a
production credit association, in ac-
cordance with §614.4130 and subpart P
of this part. Agricultural credit banks
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are authorized to discount for or pur-
chase from such other financing insti-
tutions, with the institution’s endorse-
ment or guaranty, notes, drafts, and
other obligations or loans made to per-
sons and for purposes eligible for fi-
nancing by a production credit associa-
tion, in accordance with the require-
ments of §614.4130 and subpart P of this
part.

(d) Extensions of credit to or on behalf
of eligible cooperatives. Agricultural
credit banks are authorized to make
loans and commitments and extend
other technical and financial assist-
ance, including but not limited to, col-
lateral custody, discounting notes and
other obligations, guarantees, and cur-
rency exchanges necessary to service
transactions financed under paragraphs
(d)(4) and (d)(b) of this section, to:

(1) Eligible cooperatives, as defined
in §613.3100(b)(1), in accordance with
§§614.4200, 614.4231, 614.4232, 614.4233, and
subpart Q of part 614;

(2) Other eligible entities, as defined
in §613.3100(b)(2), in accordance with
§§ 614.4200, 614.4231, and 614.4232;

(3) Domestic lessors, for the purpose
of providing leased assets to stock-
holders of the bank eligible to borrow
under section 3.7(a) of the Act for use
in such stockholders’ operations in the
United States, in accordance with
§614.4232;

(4) Domestic or foreign parties with
respect to a transaction with a voting
stockholder of the bank, for the import
of agricultural commodities, farm sup-
plies, or aquatic products through pur-
chases, sales or exchanges, provided
such stockholder substantially benefits
as a result of such extension of credit
or assistance, in accordance with poli-
cies of the bank’s board, §614.4233, and
subpart Q of part 614; and

(5) Domestic or foreign parties in
which a voting stockholder of the bank
has a minimum ownership interest, for
the purpose of facilitating such stock-
holder’s import operations of the type
described in paragraph (d)(4) of this
section, provided the stockholder sub-
stantially benefits as a result of such
extension of credit or assistance, in ac-
cordance with policies of the bank’s
board, §614.4233, and subpart Q of part
614.

§614.4010

(6) Any party, subject to the require-
ments in §613.3200(c) of this chapter,
for the export (including the cost of
freight) of agricultural commodities or
products therefrom, aquatic products,
or farm supplies from the United
States to any foreign country, in ac-
cordance with §614.4233 and subpart Q
of this part 614; and

(7) Domestic or foreign parties in
which eligible cooperatives, as defined
in §613.3100 of this chapter, hold an
ownership interest, for the purpose of
facilitating the international business
operations of such cooperatives pursu-
ant to the requirements of §613.3200 (d)
and (e) of this chapter.

(e) Loan participations. Subject to the
requirements of subpart H of this part,
an agricultural credit bank may enter
into loan participation agreements
with:

(1) Farm Credit banks and associa-
tions that are direct lenders and lend-
ers that are not Farm Credit institu-
tions on loans of the type it is author-
ized to make under the Act;

(2) Farm Credit banks and associa-
tions that are direct lenders on loans it
is not authorized to make, provided the
borrower eligibility, membership,
term, amount, loan security, and stock
or participation certificate require-
ments of the originating institution
are met; and

(3) The Federal Agricultural Mort-
gage Corporation to the extent pro-
vided in §614.4055.

(f) Other interest in loans. (1) Subject
to subpart H of this part, agricultural
credit banks may sell interests in real
estate mortgage loans identified in
paragraph (a) of this section to Farm
Credit System institutions authorized
to purchase such interests, other lend-
ers, and certified agricultural mort-
gage marketing facilities for the Fed-
eral Agricultural Mortgage Corpora-
tion. Agricultural credit banks may
also sell interests in the types of loans
listed in paragraph (d) of this section
to other Farm Credit System institu-
tions that are authorized to purchase
such interests.

(2) Subject to the requirements of
subpart H of this part, agricultural
credit banks may purchase interests
other than participation interests in
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loans and nonvoting stock from other
Farm Credit System institutions.

(3) Agricultural credit banks, in their
capacity as certified agricultural mort-
gage marketing facilities under title
VIII of the Act, may purchase interests
in loans (other than participation in-
terests authorized in paragraph (e) of
this section) from institutions other
than Farm Credit System institutions
only for the purpose of pooling and
securitizing such loans under title VIII
of the Act.

(g) Residual powers after the transfer of
lending authority to an association. After
transferring its authority to make and
participate in long-term real estate
loans to an agricultural credit associa-
tion or a Federal land credit associa-
tion pursuant to section 7.6(a) of the
Act and subpart E of part 611 of these
regulations, an agricultural credit
bank retains residual authority to:

(1) Enter into 1loan participation
agreements pursuant to paragraph (e)
of this section;

(2) Purchase or sell other interests in
loans in accordance with paragraph (f)
of this section; and

(3) Make long-term real estate loans
in accordance with paragraph (a) of
this section in areas of its chartered
territory where no active association
operates.

[66 FR 24880, June 19, 1990, as amended at 57
FR 38246, Aug. 24, 1992; 57 FR 43290, Sept. 18,
1992; 62 FR 4445, Jan. 30, 1997; 62 FR 51013,
Sept. 30, 1997; 63 FR 5723, Feb. 4, 1998; 64 FR
43049, Aug. 9, 1999; 656 FR 24102, Apr. 25, 2000;
67 FR 1285, Jan. 10, 2002; 71 FR 65387, Nov. 8,
2006]

§614.4020 Banks for cooperatives.

(a) Banks for cooperatives are au-
thorized to make loans and commit-
ments and extend other technical and
financial assistance, including but not
limited to, collateral custody, dis-
counting notes and other obligations,
guarantees, and currency exchanges
necessary to service transactions fi-
nanced under paragraphs (a)4) and
(a)(b) of this section, to:

(1) Eligible cooperatives, as defined
in §613.3100(b)(1), in accordance with
§§ 614.4200, 614.4231, 614.4232, 614.4233, and
subpart Q of this part;
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(2) Other eligible entities as defined
in §613.3100(b)(2), in accordance with
§§614.4200, 614.4231, and 614.4232;

(3) Domestic lessors, for the purpose
of providing leased assets to stock-
holders of the bank eligible to borrow
under section 3.7(a) of the Act for use
in such stockholder’s operations in the
United States, in accordance with
§614.4232;

(4) Domestic or foreign parties with
respect to a transaction with a voting
stockholder of the bank, for the import
of agricultural commodities, farm sup-
plies, or aquatic products through pur-
chases, sales or exchanges, provided
such stockholder substantially benefits
as a result of such extension of credit
or assistance, in accordance with poli-
cies of the bank’s board, §614.4233, and
subpart Q of this part; and

(6) Domestic or foreign parties in
which a voting stockholder of the bank
has an ownership interest, for the pur-
pose of facilitating the import oper-
ations of the type described in para-
graph (a)(4) of this section, in accord-
ance with policies of the bank’s board,
§614.4233, and subpart Q of this part.

(6) Any party, subject to the require-
ments in §613.3200(c) of this chapter,
for the export (including the cost of
freight) of agricultural commodities or
products therefrom, aquatic products,
or farm supplies from the TUnited
States to any foreign country, in ac-
cordance with §614.4233 and subpart Q
of this part; and

(7) Domestic or foreign parties in
which eligible cooperatives, as defined
in §613.3100 of this chapter, hold an
ownership interest, for the purpose of
facilitating the international business
operations of such cooperatives pursu-
ant to the requirements in §613.3200 (d)
and (e) of this chapter.

(b) Loan participations. Subject to the
requirements of subpart H of this part,
a bank for cooperatives may enter into
loan participation agreements with:

(1) Farm Credit banks and associa-
tions that are direct lenders and lend-
ers that are not Farm Credit institu-
tions on loans of the type it is author-
ized to make under title III of the Act;

(2) Farm Credit banks and associa-
tions that are direct lenders on loans of
the type it is not authorized to make,
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provided the borrower eligibility, mem-
bership, term, amount, loan security,
and stock or participation certificate
requirements of the originating insti-
tution are met; and

(3) The Federal Agricultural Mort-
gage Corporation to the extent pro-
vided in §614.4055.

[656 FR 24880, June 19, 1990, as amended at 62
FR 4445, Jan. 30, 1997; 62 FR 51013, Sept. 30,
1997; 67 FR 1285, Jan. 10, 2002; 71 FR 65387,
Nov. 8, 2006]

§614.4030 Federal land credit associa-
tions.

(a) Long-term real estate lending. Fed-
eral land credit associations are au-
thorized, subject to the requirments of
§614.4200, to make real estate mortgage
loans with maturities of not less than 5
years nor more than 40 years and con-
tinuing commitments to make such
loans.

(b) Loan participations. Subject to the
requirements of subpart H of this part,
Federal land credit associations may
enter into participation agreements
with:

(1) Farm Credit banks and associa-
tions that are direct lenders and lend-
ers that are not Farm Credit institu-
tions on loans of the type it is author-
ized to make under title I of the Act;

(2) Farm Credit banks and associa-
tions that are direct lenders on loans it
is not authorized to make, provided the
borrower eligibility, membership,
term, amount, loan security, and stock
or participation certificate require-
ments of the originating institution
are met; and

(3) The Federal Agricultural Mort-
gage Corporation to the extent pro-
vided in §614.4055.

(c) Other interests in loans. (1) Subject
to the requirements of subpart H of
this part and the supervision of their
respective funding banks, Federal land
credit associations may sell interests
in loans made under paragraph (a) of
this section only to:

(i) Farm Credit System institutions,
as authorized by their respective fund-
ing banks;

(ii) Other lenders that are not Farm
Credit System institutions, as author-
ized by their respective funding banks;
and

§614.4040

(iii) Any certified agricultural mort-
gage marketing facility, as defined by
section 8.0(3) of the Act, for the pur-
pose of pooling and securitizing such
loans under title VIII of the Act.

(2) Subject to the requirements of
subpart H of this part, Federal land
credit associations may purchase inter-
ests in loans that comply with the re-
quirements of paragraph (a) of this sec-
tion and nonvoting stock from Farm
Credit System institutions.

(3) Federal land credit associations,
in their capacity as certified agricul-
tural mortgage marketing facilities
under title VIII of the Act, may pur-
chase interests in loans (other than
participation interests under para-
graph (b) of this section) from institu-
tions other than Farm Credit System
institutions for the purpose of pooling
and securitizing such loans under title
VIII of the Act.

[65 FR 24880, June 19, 1990, as amended at 57
FR 38247, Aug. 24, 1992; 62 FR 51013, Sept. 30,
1997; 64 FR 43049, Aug. 9, 1999; 65 FR 24102,
Apr. 25, 2000; 67 FR 1285, Jan. 10, 2002]

§614.4040 Production credit associa-
tions.

(a) Loan terms. (1) Production credit
associations are authorized to make or
guarantee loans and other similar fi-
nancial assistance for the following
terms:

(i) Not more than 7 years

(ii) More than 7 years, but not more
than 10 years, subject to authorization
in policies approved by the funding
bank

(iii) Not more than 15 years to pro-
ducers or harvesters of aquatic prod-
ucts for major capital expenditures, in-
cluding but not limited to the purchase
of vessels, construction or purchase of
shore facilities, and similar purposes
directly related to the producing or
harvesting operation

(2) Subject to policies approved by
the funding bank, production credit as-
sociations may amortize loans over a
period greater than the loan terms au-
thorized under paragraph (a)(1) of this
section, provided that:

(i) The loan is amortized over a pe-
riod not to exceed 15 years

(ii) The loan may be refinanced only
if the lender determines, at the time of
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refinancing, that the loan meets its
loan policy and underwriting criteria;

(iii) Any refinancing may not extend
repayment beyond 15 years from the
date of the original loan; and

(iv) The loan is not being made solely
for the purpose of acquiring unim-
proved real estate; and

(3) Short- and intermediate-term
loans shall be made with maturities
that are appropriate for the purpose
and underlying collateral of the loan
and that comply with an institution’s
loan underwriting standards adopted
pursuant to §614.4150 and the general
requirements of §614.4200 of this part.

(b) Loan participations. Subject to the
requirements of subpart H of this part,
a production credit association may
enter into participation agreements
with:

(1) Farm Credit banks and associa-
tions that are direct lenders and lend-
ers that are not Farm Credit institu-
tions on loans of the type it is author-
ized to make under title IT of the Act;

(2) Farm Credit banks and associa-
tions that are direct lenders on loans it
is not authorized to make, provided the
borrower eligibility, membership,
term, amount, loan security, and stock
or participation certificate require-
ments of the originating institution
are met; and

(3) The Federal Agricultural Mort-
gage Corporation to the extent pro-
vided in §614.4055.

(c) Other interests in loans. (1) Subject
to the requirements of subpart H of
this part and the supervision of their
respective funding banks, production
credit associations may sell interests
in loans that are made under paragraph
(a) of this section to:

(i) Banks of the Farm Credit System,
as authorized by their respective fund-
ing banks; and

(ii) Any certified agricultural mort-
gage marketing facility, as defined by
section 8.0(3) of the Act, for the pur-
pose of pooling and securitizing such
loans under title VIII of the Act.

(2) Subject to the requirements of
subpart H of this part, production cred-
it associations, as authorized by their
respective funding banks, may pur-
chase interests in loans that comply
with the requirements of paragraph (a)
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of this section and nonvoting stock
from banks of the Farm Credit System.

(3) Production credit associations, in
their capacity as certified mortgage
marketing facilities under title VIII of
the Act, may purchase from Farm
Credit System institutions and institu-
tions that are not Farm Credit System
institutions interests in loans (other
than participation interests authorized
by paragraph (c) of this section) for the
purpose of pooling and securitizing
such loans under title VIII of the Act.

[65 FR 24880, June 19, 1990; 55 FR 28511, July
11, 1990, as amended at 57 FR 38247, Aug. 24,
1992; 62 FR 51013, Sept. 30, 1997; 64 FR 43049,
Aug. 9, 1999; 656 FR 24102, Apr. 25, 2000; 67 FR
1285, Jan. 10, 2002]

§614.4050 Agricultural credit associa-
tions.

Agricultural credit associations are
authorized to make or guarantee, sub-
ject to the requirements of §614.4200 of
this part:

(a) Long-term real estate mortgage
loans with maturities of not less than 5
nor more than 40 years, and continue
commitments to make such loans; and

(b) Short- and intermediate-term loans
and provide other similar financial as-
sistance for a term of not more than 10
years (15 years for aquatic producers
and harvesters.

(c) Loan participations. Subject to the
requirements of subpart H of this part,
agricultural credit associations may
enter into participation agreements
with:

(1) Farm Credit banks and associa-
tions that are direct lenders and lend-
ers that are not Farm Credit institu-
tions on loans of the type it is author-
ized to make under titles I and II of the
Act;

(2) Farm Credit banks and associa-
tions that are direct lenders on loans of
the type it is not authorized to make,
provided the borrower eligibility, mem-
bership, term, amount, loan security,
and stock or participation certificate
requirements of the originating insti-
tution are met; and

(3) The Federal Agricultural Mort-
gage Corporation to the extent pro-
vided in §614.4055.

(d) Other interests in loans. (1) Subject
to the requirements of subpart H of
this part and the supervision of their
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respective funding banks, agricultural
credit associations may sell:

(i) Interests in loans made under
paragraph (a) of this section only to:

(A) Farm Credit System institutions,
as authorized by their respective fund-
ing banks;

(B) Lenders that are not Farm Credit
System institutions, as authorized by
their respective funding banks; and

(C) Any certified agricultural mort-
gage marketing facility, as defined by
section 8.0(3) of the Act, for the pur-
pose of pooling and securitizing such
loans under title VIII of the Act.

(ii) Interests in loans made under
paragraph (b) of this part only to:

(A) Banks of the Farm Credit Sys-
tem, as authorized by their respective
funding banks; and

(B) Any certified agricultural mort-
gage marketing facility, as defined by
section 8.0(3) of the Act, for the pur-
pose of pooling and securitizing such
loans under title VIII of the Act.

(2) Subject to the requirements of
subpart H of this part, agricultural
credit associations may purchase:

(i) Interests in loans that comply
with the requirements in paragraph (a)
of this section from institutions of the
Farm Credit System;

(ii) Interests in loans that comply
with the requirements of paragraph (b)
of this section from banks of the Farm
Credit System; and

(iii) Nonvoting stock from institu-
tions of the Farm Credit System.

(3) Agricultural credit associations,
in their capacity as certified agricul-
tural mortgage marketing facilities
under title VIII of the Act, may pur-
chase interests in loans, other than
participation interests authorized by
paragraph (c) of this section, from in-
stitutions other than Farm Credit Sys-
tem institutions for the purpose of
pooling and securitizing such loans
under title VIII of the Act.

[55 FR 24880, June 19, 1990; 55 FR 28511, July
11, 1990, as amended at 57 FR 38247, Aug. 24,
1992; 62 FR 51013, Sept. 30, 1997; 64 FR 43049,
Aug. 9, 1999; 656 FR 24102, Apr. 25, 2000; 67 FR
1285, Jan. 10, 2002]

§614.4070

§614.4055 Federal Agricultural Mort-
gage Corporation loan participa-
tions.

Subject to the requirements of sub-
part H of this part 614:

(a) Any Farm Credit System bank or
direct 1lender association may buy
from, and sell to, the Federal Agricul-
tural Mortgage Corporation, participa-
tion interests in “qualified loans.”

(b) The Federal Agricultural Mort-
gage Corporation may buy from, and
sell to, any Farm Credit System bank
or direct lender association, or lender
that is not a Farm Credit System insti-
tution, participation interests in
“qualified loans.”

(c) For purposes of this section,
“qualified loans” means qualified loans
as defined in section 8.0(9) of the Act.

[67 FR 1285, Jan. 10, 2002]

§614.4060 Affiliates established pursu-
ant to section 8.5(e)(1) of the Farm
Credit Act of 1971.

An affiliate established by one or
more Farm Credit System institutions
pursuant to section 8.5(e)(1) of the Act
and §611.1137 of this chapter, as a cer-
tified agricultural mortgage marketing
facility, may purchase loans from
Farm Credit System institutions and
institutions other than Farm Credit
System institutions in accordance with
title VIII of the Act and any applicable
regulation promulgated thereunder.

[57 FR 38247, Aug. 24, 1992]

Subpart B—Chartered Territories

§614.4070 Loans and chartered terri-
tory—Farm Credit Banks, agricul-
tural credit banks, Federal land
bank associations, Federal land
credit associations, production
credit associations, and agricultural
credit associations.

(a) A bank or association chartered
under title I or II of the Act may fi-
nance eligible borrower operations con-
ducted wholly within its chartered ter-
ritory regardless of the residence of the
applicant.

(b) A bank or association operating
under title I or II of the Act may fi-
nance the operations of a borrower
headquartered and operating in its ter-
ritory even though the operation fi-
nanced is conducted partially outside

121



§614.4080

its territory, provided notice is given
to all Farm Credit institutions pro-
viding similar credit in the terri-
tory(ies) in which the operations being
financed are conducted. A bank or as-
sociation operating under title I or II
of the Act may lend to a borrower
headquartered outside its territory to
finance eligible borrower operations
that are conducted partially within its
territory and partially outside its ter-
ritory only if the concurrence of Farm
Credit institutions providing similar
credit for the territories in which the
operations are conducted is obtained.

(c) A bank or association chartered
under title I or II of the Act may fi-
nance eligible borrower operations con-
ducted wholly outside its chartered
territory, provided such loans are au-
thorized by the policies of the bank
and/or association involved, do not con-
stitute a significant shift in loan vol-
ume away from the bank or associa-
tion’s assigned territory, and are made
and administered in accordance with
paragraphs (c)(1) and (c)(2) of this sec-
tion.

(1) If a loan is made to an eligible
borrower whose operations are con-
ducted wholly outside the chartered
territory of the lending bank or asso-
ciation, the lending institution shall
obtain concurrence of all Farm Credit
institutions providing similar credit in
the territory(ies) in which the oper-
ation being financed is conducted.

(2) Loans to finance eligible borrower
operations conducted wholly outside a
bank’s or association’s territory shall
be appropriately designated by the
bank or association to provide ade-
quate identification of the number and
volume of such loans, which shall be
monitored by the bank or association.

[65 FR 24882, June 19, 1990]

§614.4080 Loans and chartered terri-
tory—banks for cooperatives.

Loans made under title III by banks
for cooperatives and agricultural credit
banks may be made to eligible domes-
tic parties domiciled within any terri-
tory that may be served by Farm Cred-
it institutions under section 1.2 of the
Act and to eligible foreign parties
without regard to domicile.

[65 FR 24882, June 19, 1990]
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Subpart C—Bank/Association
Lending Relationship

§614.4100 Policies governing lending
through Federal land bank associa-
tions.

(a) Farm Credit Banks and agricul-
tural credit banks may delegate au-
thority to make credit decisions to
Federal land bank associations that
demonstrate the ability to extend and
administer credit soundly, provided the
association develops, implements and
maintains adequate credit administra-
tion guidelines, standards, and prac-
tices.

(b) The board of directors of each
Farm Credit Bank and each agricul-
tural credit bank lending through Fed-
eral land bank associations shall adopt
policies and procedures governing the
exercise of statutory and delegated au-
thorities by such associations. Policies
governing the delegated authorities
shall:

(1) Define authorities to be delegated;

(2) Require the documented evalua-
tion of the capability and responsi-
bility of individuals exercising dele-
gated authorities;

(3) Provide for reporting of actions
taken under delegated authority to the
delegating bank;

(4) Provide procedures for periodic re-
view and enforcement;

(5) Provide for withdrawal of author-
ity where appropriate; and

(6) Where redelegation from the asso-
ciation’s board to association employ-
ees is authorized, require similar con-
trol measures to be used.

[65 FR 24883, June 19, 1990]

§614.4110 Transfer of direct lending
authority to Federal land bank as-
sociations and agricultural credit
associations.

(a) Upon the transfer of authority to
make and participate in long-term ag-
ricultural real estate mortgage loans
by a Farm Credit Bank or agricultural
credit bank to a Federal land bank as-
sociation pursuant to section 7.6(a) of
the Act and subpart E of part 611 of
these regulations, the association shall
be designated a Federal land credit as-
sociation and shall have the powers set
forth in §614.4030.
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(b) Upon the transfer of the authority
to make and participate in long-term
real estate loans by a Farm Credit
Bank or agricultural credit bank to an
agricultural credit association pursu-
ant to section 7.6(d) of the Act, the as-
sociation shall have all of the powers
set forth in §614.4050.

(c) An association to which such
long-term lending authority is to be
transferred shall have in place, prior to
the transfer, policies and procedures
guiding the extension and administra-
tion of credit within its territory.

[55 FR 24883, June 19, 1990]

§614.4120 Policies governing exten-
sions of credit to direct lender asso-
ciations and OF1Is.

The board of directors of each Farm
Credit Bank and agricultural credit
bank shall adopt policies and proce-
dures governing the making of direct
loans to and the discounting of loans
for direct lender associations and OFIs.
The policies and procedures shall pre-
scribe lending policies and loan under-
writing standards that are consistent
with sound financial and credit prac-
tices. The policies shall require a peri-
odic review of the lending relationship
with each direct lender association and
OFI at intervals consistent with the
term of the general financing agree-
ment but in no case longer than 5
years. The policies shall require an
evaluation of the creditworthiness of a
direct lender association on the basis
of credit factors and lending policies
and loan underwriting standards set
forth in part 614, subpart D, and may
permit lending to such an institution
on an unsecured basis only if the over-
all condition of the institution war-
rants. The stated term of a general fi-
nancing agreement shall not exceed 5
years but may be automatically renew-
able for additional terms not to exceed
5 years if neither party objects at the
time of renewal. The term of any gen-
eral financing agreement that provides
for unsecured lending to a direct lender
association shall not exceed 1 year and
may not be automatically renewed.

[63 FR 5724, Feb. 4, 1998]

§614.4125

§614.4125 Funding and discount rela-
tionships between Farm Credit
Banks or agricultural credit banks
and direct lender associations.

(a) A Farm Credit Bank or agricul-
tural credit bank shall not advance
funds to, or discount loans for, any di-
rect lender association except pursuant
to a general financing agreement. Each
general financing agreement must re-
quire that the amount of financing
available to a direct lender association
not be based on loans that are ineli-
gible under the Act and the regulations
in this chapter. If financing under a
general financing agreement is based
on a loan that FCA determines is ineli-
gible under the Act and the regulations
in this chapter, then the amount of fi-
nancing available must be recalculated
without that ineligible loan.

(b) The Farm Credit Bank or agricul-
tural credit bank shall deliver a copy
of the executed general financing
agreement and all related documents,
such as a promissory note or security
agreement, and all amendments of any
of these documents, within 10 business
days after any such document or
amendment is executed, to the Chief
Examiner, Farm Credit Administra-
tion, or to the Farm Credit Adminis-
tration office that the Chief Examiner
designates.

(c) The general financing agreement
shall address only those matters that
are reasonably related to the debtor/
creditor relationship between the Farm
Credit Bank or agricultural credit
bank and the direct lender association.

(d) The total credit extended to a di-
rect lender association, through direct
loan or discounts, shall be consistent
with the Farm Credit Bank’s or agri-
cultural credit bank’s lending policies
and loan underwriting standards and
the creditworthiness of the direct lend-
er association. The general financing
agreement or promissory note shall es-
tablish a maximum credit limit deter-
mined by objective standards as estab-
lished by the Farm Credit Bank or ag-
ricultural credit bank.

(e) A Farm Credit Bank or agricul-
tural credit bank that provides notice
to a direct lender association that it is
in material default of any covenant,
term, or condition of the general fi-
nancing agreement, promissory note,

123



§614.4130

security agreement, or other related
documents simultaneously shall pro-
vide written notification to the Chief
Examiner, Farm Credit Administra-
tion, or to the Farm Credit Adminis-
tration office that the Chief Examiner
designates and the Director, Risk Man-
agement, Farm Credit System Insur-
ance Corporation.

(f) A direct lender association shall
provide written mnotification to the
Chief Examiner, Farm Credit Adminis-
tration, or to the Farm Credit Admin-
istration office that the Chief Exam-
iner designates, and the Director, Risk
Management, Farm Credit System In-
surance Corporation immediately upon
receipt of a notice that it is in material
default under any general financing
agreement, loan agreement, promis-
sory note, security agreement, or other
related documents with a Farm Credit
Bank, agricultural credit bank or non-
Farm Credit institution.

(g) A Farm Credit Bank or agricul-
tural credit bank shall obtain prior
written consent of the Farm Credit Ad-
ministration before it takes any action
that leads to or could lead to the lig-
uidation of a direct lender association.

(h) No direct lender association shall
obtain financing from any party unless
the parties agree to the requirements
of this paragraph. No Farm Credit
Bank, agricultural credit bank, or
other party shall petition any Federal
or State court to appoint a conser-
vator, receiver, liquidation agent, or
other administrator to manage the af-
fairs of or liquidate a direct lender as-
sociation.

[63 FR 5724, Feb. 4, 1998, as amended at 69 FR
43514, July 21, 2004]

§614.4130 Funding and discount rela-
tionships between Farm Credit
Banks or agricultural credit banks
and OFIs.

(a) A Farm Credit Bank or agricul-
tural credit bank shall not advance
funds to, or discount loans for, an OFI,
as defined in §611.1205 of this chapter,
except pursuant to a general financing
agreement.

(b) The Farm Credit Bank or agricul-
tural credit bank shall deliver a copy
of the executed general financing
agreement and all related documents,
such as a promissory note or security

12 CFR Ch. VI (1-1-11 Edition)

agreement, and all amendments of any
of these documents, within 10 business
days after any such document or
amendment is executed, to the Chief
Examiner, Farm Credit Administra-
tion, or to the Farm Credit Adminis-
tration office that the Chief Examiner
designates.

(c) The total credit extended to the
OFI, through direct loan or discounts,
shall be consistent with the Farm
Credit Bank’s or agricultural credit
bank’s lending policies and loan under-
writing standards and the credit-
worthiness of the OFI. The general fi-
nancing agreement or promissory note
shall establish a maximum credit limit
determined by objective standards as
established by the Farm Credit Bank
or agricultural credit bank.

[63 FR 5724, Feb. 4, 1998, as amended at 67 FR
17917, Apr. 12, 2002]

Subpart D—General Loan Policies
for Banks and Associations

§614.4150 Lending policies and loan
underwriting standards.

Under the policies of its board, each
institution shall adopt written stand-
ards for prudent lending and shall issue
written policies, operating procedures,
and control mechanisms that reflect
prudent credit practices and comply
with all applicable laws and regula-
tions. Written policies and procedures
shall, at a minimum, prescribe:

(a) The minimum supporting credit
and financial information, frequency
for collection of information, and
verification of information required in
relation to loan size, complexity and
risk exposure

(b) The procedures to be followed in
credit analysis

(¢) The minimum standards for loan
disbursement, servicing and collections

(d) Requirements for collateral and
methods for its administration

(e) Loan approval delegations and re-
quirements for reporting to the board

(f) Loan pricing practices

(g) Loan underwriting standards that
include measurable standards:

(1) For determining that an applicant
has the operational, financial, and
management resources necessary to
repay the debt from cashflow
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(2) That are appropriate for each loan
program and the institution’s risk-
bearing ability; and

(3) That consider the nature and type
of credit risk, amount of the loan, and
enterprises being financed

(h) Requirements that loan terms
and conditions are appropriate for the
loan; and

(i) Such other requirements as are
necessary for the professional conduct
of a lending organization, including
documentation for each loan trans-
action of compliance with the loan un-
derwriting standards or the compen-
sating factors or extenuating cir-
cumstances that establish repayment
of the loan notwithstanding the failure
to meet any one or more loan under-
writing standard.

[62 FR 51014, Sept. 30, 1997]

§614.4155 Interest rates.

Loans made by each bank and direct
lender association shall bear interest
at a rate or rates as may be determined
by the institution board. The board
shall set interest rates or approve indi-
vidual interest rate changes either on a
case-by-case basis or pursuant to an in-
terest rate plan within which manage-
ment may establish rates. Any interest
rate plan shall set loan-pricing policies
and objectives, provide guidance re-
garding the circumstances under which
management may adjust rates, and
provide the upper and lower limits on
management authority. Any interest
rate plan adopted shall be reviewed on
a continuing basis by the board, as well
as in conjunction with its review and
approval of the institution’s oper-
ational and strategic business plan.

[62 FR 66818, Dec. 22, 1997]

§614.4160 Differential
programs.

Pursuant to policies approved by the
board of directors, differential interest
rates may be established for loans
based on a variety of factors that may
include type, purpose, amount, quality,
funding or operating costs, or similar
factors or combinations of factors. Dif-
ferential interest rate programs should
achieve equitable rate treatment with-
in categories of borrowers. In the adop-
tion of differential interest rate pro-

interest rate
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grams, institutions may consider,
among other things, the effect that
such interest rate structures will have
on the achievement of objectives relat-
ing to the special credit needs of
young, beginning or small farmers.

[61 FR 67186, Dec. 20, 1996. Redesignated at 62
FR 66818, Dec. 22, 1997]

§614.4165 Young, beginning, and small
farmers and ranchers.

(a) Definitions. (1) For purposes of
this subpart, the term “credit” in-
cludes:

(i) Loans made to farmers and ranch-
ers and producers or harvesters of
aquatic products under title I or II of
the Act; and

(ii) Interests in participations made
to farmers and ranchers and producers
or harvesters of aquatic products under
title I or II of the Act.

(2) For purposes of this subpart, the
term “services” includes:

(i) Leases made to farmers and ranch-
ers and producers or harvesters of
aquatic products under title I or II of
the Act; and

(ii) Related services to farmers and
ranchers and producers or harvesters of
aquatic products under title I or II of
the Act.

(b) Farm Credit bank policies. Each
Farm Credit Bank and Agricultural
Credit Bank must adopt written poli-
cies that direct:

(1) The board of each affiliated direct
lender association to establish a pro-
gram to provide sound and construc-
tive credit and services to young, be-
ginning, and small farmers and ranch-
ers and producers or harvesters of
aquatic products (YBS farmers and
ranchers or YBS). The terms “bona fide
farmer or rancher,” and “producer or
harvester of aquatic products” are de-
fined in §613.3000 of this chapter;

(2) Each affiliated direct lender asso-
ciation to include in its YBS farmers
and ranchers program provisions ensur-
ing coordination with other System in-
stitutions in the territory and other
governmental and private sources of
credit;

(3) Each affiliated direct lender asso-
ciation to provide, annually, a com-
plete and accurate YBS farmers and
ranchers operations and achievements
report to its funding bank; and
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(4) The bank to provide the agency a
complete and accurate annual report
summarizing the YBS program oper-
ations and achievements of its affili-
ated direct lender associations.

(c) Direct lender association YBS pro-
grams. The board of directors of each
direct lender association must estab-
lish a program to provide sound and
constructive credit and services to YBS
farmers and ranchers in its territory.
Such a program must include the fol-
lowing minimum components:

(1) A mission statement describing
program objectives and specific means
for achieving such objectives.

(2) Annual quantitative targets for
credit to YBS farmers and ranchers
that are based on an understanding of
reasonably reliable demographic data
for the lending territory. Such targets
may include:

(i) Loan volume and loan number
goals for “young,” “beginning,” and
“small” farmers and ranchers in the
territory;

(ii) Percentage goals representative
of the demographics for “young,” “be-
ginning,” and “small” farmers and
ranchers in the territory;

(iii) Percentage goals for loans made
to new borrowers qualifying as “young,”
“pbeginning,” and “small” farmers and
ranchers in the territory; or

(iv) Goals for capital committed to
loans made to “young,” “beginning,” and
“small” farmers and ranchers in the
territory.

(3) Annual qualitative YBS goals
that must include efforts to:

(i) Offer related services either di-
rectly or in coordination with others
that are responsive to the needs of the
“young,” “beginning,” and “small” farm-
ers and ranchers in the territory;

(ii) Take full advantage of opportuni-
ties for coordinating credit and serv-
ices offered with other System institu-
tions in the territory and other govern-
mental and private sources of credit
who offer credit and services to those
who qualify as “young,” “beginning,”
and “small” farmers and ranchers; and

(iii) Implement effective outreach
programs to attract YBS farmers and
ranchers, which may include the use of
advertising campaigns and educational
credit and services programs beneficial
to “young,” “beginning,” and “small”
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farmers and ranchers in the territory,
as well as an advisory committee com-
prised of “young,” “beginning,” and
“small” farmers and ranchers to provide
views on how the credit and services of
the direct lender association could best
serve the credit and services needs of
YBS farmers and ranchers.

(4) Methods to ensure that credit and
services offered to YBS farmers and
ranchers are provided in a safe and
sound manner and within a direct lend-
er association’s risk-bearing capacity.
Such methods could include cus-
tomized loan underwriting standards,
loan guarantee programs, fee waiver
programs, or other credit enhancement
programs.

(d) Review and approval of YBS pro-
grams. The YBS program of each direct
lender association is subject to the re-
view and approval of its funding bank.
However, the funding bank’s review
and approval is limited to a determina-
tion that the YBS program contains all
required components as set forth in
paragraph (c) of this section. Any con-
clusion by the bank that a YBS pro-
gram is incomplete must be commu-
nicated to the direct lender association
in writing.

(e) YBS program and the operational
and strategic business plan. Targets and
goals outlined in paragraphs (c)(2) and
(c)(3) of this section must be included
in each direct lender association’s
operational and strategic business plan
for at least the succeeding 3 years (as
set forth in §618.8440 of this chapter).

(f) YBS program internal controls. Each
direct lender association must have in-
ternal controls that establish clear
lines of responsibility for YBS program
implementation, YBS performance re-
sults, and YBS quarterly reporting to
the association’s board of directors.

[69 FR 16470, Mar. 30, 2004]

§614.4170 General.

Direct lenders shall be responsible for
the servicing of the loans that they
make. However, loan participation
agreements may designate specific
loan servicing efforts to be accom-
plished by a participating institution.
BEach direct lender shall adopt loan
servicing policies and procedures to as-
sure that loans will be serviced fairly
and equitably for the borrower while

126



Farm Credit Administration

minimizing the risk for the lender.
Procedures shall include specific plans
that help preserve the quality of sound
loans and that help correct credit defi-
ciencies as they develop.

(a) The Farm Credit Bank shall pro-
vide guidelines for the servicing of
loans by the Federal land bank associa-
tions. The servicing may be accom-
plished either under the direct super-
vision of the bank or under delegated
authority.

(b) The servicing of loans which are
participated in by Farm Credit System
institutions shall be in accordance
with §614.4325.

(c) In the development of loan serv-
icing policies and procedures, the fol-
lowing criteria shall be included:

(1) Term loans. The objective shall be
to provide borrowers with prompt and
efficient service with respect to actions
in such areas as personal liability, par-
tial release of security, insurance re-
quirements or adjustments, loan divi-
sions or transfers, or conditional pay-
ments. Procedures shall provide for
adequate inspections, reanalyses, re-
appraisals, controls on payment of in-
surance and taxes (and for payment
when necessary), and prompt exercise
of legal options to preserve the lender’s
collateral position or guard against
loss. Loan servicing policies for rural
home loans shall recognize the inher-
ent differences between agricultural
and rural home lending.

(2) Operating loans. The objective
shall be to service such loans to assure
disbursement in accordance with the
basis of approval, repayment from the
sources obligated or pledged, and to
minimize risk exposure to the lender.
Procedures shall require:

(i) The procurement of periodic oper-
ating data essential for maintaining
control, for the proper analysis of such
data, and prompt action as needed;

(ii) Inspections, reappraisals, and
borrower visits appropriate to the na-
ture and quality of the loan; and

(iii) Controls on insurance, margin
requirements, warehousing, and the
prompt exercise of legal options to pre-
serve the lender’s collateral position
and guard against loss.

(3) Legal entity loans. In addition to
the foregoing servicing objectives for
term and operating loans, procedures
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for servicing these loans shall require
procurement of data on changes in
ownership, control, and management;
review of business objectives, financing
programs, organizational structure,
and operating methods, and appro-
priate analysis of such changes with
provision for action as needed.

[87 FR 11424, June 7, 1972, as amended at 40
FR 17745, Apr. 22, 1975. Redesignated at 46 FR
51878, Oct. 22, 1981 and amended at 48 FR
54475, Dec. 5, 1983; 51 FR 39502, Oct. 28, 1986;
57 FR 38250, Aug. 24, 1992; 61 FR 67187, Dec. 20,
1996. Redesignated at 756 FR 35968, June 24,
2010]

§614.4175 Uninsured voluntary and in-
voluntary accounts.

(a) Borrowers may make voluntary
advance payments on their loans or,
under agreement with a System insti-
tution, may make voluntary advance
conditional payments intended to be
applied to future maturities. The mon-
ies in the advance conditional payment
accounts may be available for return to
the borrower in lieu of increasing his
loan. System institutions may pay in-
terest on advance conditional pay-
ments for the time the funds are held
unapplied at a rate not to exceed the
rate charged on the related loan(s).
System institutions shall hold any ad-
vance conditional payments received in
accordance with this section in vol-
untary advance payment accounts.

(b) System institutions may estab-
lish involuntary payment accounts in-
cluding, but not limited to, funds held
for the borrower, such as loan proceeds
to be disbursed for which the borrower
is obligated; the unapplied insurance
proceeds arising from any insured loss;
and total insurance premiums and ap-
plicable taxes collected in advance in
connection with any loan.

[63 FR 35454, Sept. 14, 1988. Redesignated at
75 FR 35968, June 24, 2010]

Subpart E—Loan Terms and
Conditions

SOURCE: 55 FR 24884, June 19, 1990, unless
otherwise noted.

§614.4200 General requirements.

(a) Terms and conditions. (1) The
terms and conditions of each loan made
by a Farm Credit bank or association
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shall be set forth in a written docu-
ment or documents, such as a loan
agreement, promissory note, or other
instrument(s) appropriate to the type
and amount of the credit extension, in
order to establish loan conditions and
performance requirements. Copies of
all documents executed by the bor-
rower in connection with the closing of
a loan made under titles I or II of the
Act shall be provided to the borrower
at the time of execution and at any
time thereafter that the borrower re-
quests additional copies.

(2) The terms and conditions of all
loans shall be adequately disclosed in
writing to the borrower not later than
loan closing. For loans made under ti-
tles I and II of the Act, the institution
shall provide prompt written notice of
the approval of the loan.

(3) Applicants shall be provided noti-
fication of the action taken on each
credit application in compliance with
the requirements of 12 CFR 202.9.

(b) Security. (1) Long-term real estate
mortgage loans must be secured by a
first lien interest in real estate, except
that the loans may be secured by a sec-
ond lien interest if the institution also
holds the first lien on the property. No
funds shall be advanced, under a le-
gally binding commitment or other-
wise, if the outstanding loan balance
after the advance would exceed 85 per-
cent (or 97 percent as provided in sec-
tion 1.10(a) of the Act) of the appraised
value of the real estate, except that a
loan on which private mortgage insur-
ance is obtained may exceed 85 percent
of the appraised value of the real estate
to the extent that the loan amount in
excess of 85 percent is covered by such
insurance. The real estate that is used
to satisfy the loan-to-value limitation
must be comprised primarily of agri-
cultural or rural property, including
agricultural land and improvements
thereto, a farm-related business, a
marketing or processing operation, a
rural residence, or real estate used as
an integral part of an aquatic oper-
ation.

(2) Notwithstanding the requirements
of paragraph (b)(1) of this section, the
lending institution may advance funds
for the payment of taxes or insurance
premiums with respect to the real es-
tate, reschedule loan payments, grant
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partial releases of security interests in
the real estate, and take other actions
necessary to protect the lender’s col-
lateral position. Any action taken that
results in exceeding the loan-to-value
limitation shall be in accordance with
a policy of the institution’s board of di-
rectors and adequately documented in
the loan file.

(3) Short- and intermediate-term
loans may be secured or unsecured as
the documented creditworthiness of
the borrower warrants.

(4) In addition to the requirements in
paragraph (b)(1) of this section, a long-
term, non-farm rural home loan, in-
cluding a revolving line of credit, shall
be secured by a first lien on the prop-
erty, except that it may be secured by
a second lien if the institution also
holds the first lien on the property. A
short- or intermediate-term loan on a
rural home, including a revolving line
of credit, must be secured by a lien on
the property unless the financing is
provided exclusively for repairs, re-
modeling, or other improvements to
the rural home, in which case the loan
may be secured by other property or
unsecured if warranted by the docu-
mented creditworthiness of the bor-
rower.

(5) Except as provided in §614.4231,
loans made under title III of the Act
may be secured or unsecured, as appro-
priate for the purpose of the loan and
the documented creditworthiness of
the borrower.

[62 FR 51014, Sept. 30, 1997]

§614.4231 Certain seasonal commodity
loans to cooperatives.

Loans on certain commodities that
are part of government programs shall
comply with the criteria established
for those programs. Security taken on
program commodities shall be con-
sistent with prudent lending practices
and ensure compliance with the gov-
ernment program. The bank shall pro-
vide for periodic review by bank offi-
cials of any custodial activities and
shall provide notice to the custodians
that their activities are subject to re-
view and examination by the Farm
Credit Administration.

[62 FR 51015, Sept. 30, 1997]
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§614.4232 Loans to domestic lessors.

Loans and financial assistance ex-
tended by banks for cooperatives and
agricultural credit banks to domestic
lessors to finance equipment or facili-
ties leased by a stockholder of the
bank shall be subject to the following
terms and conditions:

(a) The term of the loan shall not be
longer than the total period of the
lease;

(b) The contract between the lessor
and lessee shall establish that the
leased assets are effectively under the
control of the lessee and that such con-
trol shall continue in effect for essen-
tially all of the term of the lease;

(c) The lessee must hold at least one
share of stock or one participation cer-
tificate; and

(d) The leased equipment and facili-
ties must be primarily for use in the
lessee’s operations in the TUnited
States.

[66 FR 24884, June 19, 1990, as amended at 64
FR 34517, June 28, 1999]

§614.4233 International loans.

Term loans made by banks for co-
operatives and agricultural -credit
banks under the authority of section
3.7(b) of the Act and §613.3200 of this
chapter to foreign or domestic parties
who are not shareholders of the bank
shall be subject to the following condi-
tions:

(a) The loan shall be denominated in
a currency to eliminate foreign ex-
change risk on repayment.

(b) The borrower’s obligations shall
be guaranteed or insured against de-
fault under such policies as are avail-
able in the United States and other
countries. Exceptions may be made
where a prospective borrower has had a
longstanding successful business rela-
tionship with an eligible cooperative
borrower or an eligible cooperative
which is not a borrower if the prospec-
tive borrower has a high credit rating
as determined by the bank.

(c) For a borrower in which a voting
stockholder of the bank has a majority
ownership interest, financing may be
extended for the full value of the trans-
action; otherwise, financing may be ex-
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tended only to approximate the percent
of ownership.

[656 FR 24884, June 19, 1990, as amended at 55
FR 28886, July 16, 1990; 55 FR 50544, Dec. T,
1990; 56 FR 5927, Feb. 14, 1991; 62 FR 4445, Jan.
30, 1997]

Subpart F—Collateral Evaluation
Requirements

SOURCE: 59 FR 46730, Sept. 12, 1994, unless
otherwise noted.

§614.4240 Collateral definitions.

For the purposes of this part, the fol-
lowing definitions shall apply:

(a) Abundance of caution, when used
to describe decisions to require collat-
eral, means that the collateral is taken
in circumstances in which:

(1) It is not required by statute, regu-
lation, or the institution’s policies; and

(2) A prudent lender would extend
credit based on a borrower’s income
and/or other collateral, absent the real
estate, and the decision to extend cred-
it was, in fact, based on other sources
of revenue or collateral.

(b) Appraisal means a written state-
ment independently and impartially
prepared by a qualified appraiser set-
ting forth an opinion as to the market
value of an adequately described prop-
erty as of a specific date(s), supported
by the presentation and analysis of rel-
evant market information.

(c) Appraisal Foundation means the
Appraisal Foundation established on
November 30, 1987, by professional ap-
praisal organizations, as a not-for-prof-
it corporation under the laws of Illi-
nois, in order to enhance the quality of
professional appraisals.

(d) Appraisal Subcommittece means the
Appraisal Subcommittee of the Federal
Financial Institutions Examination
Council.

(e) Business loan means a loan or
other extension of credit to any cor-
poration, general or limited partner-
ship, business trust, joint venture, sole
proprietorship, or other business entity
(including entities and individuals en-
gaged in farming enterprises).

(f) Cost approach means the process
by which an evaluator establishes an
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indicated value by measuring the cur-
rent market cost to construct a repro-
duction of or replacement for the im-
provements, minus the amount of de-
preciation (physical deterioration, or
functional and/or external obsoles-
cence) evident in the structure from all
causes, plus the market value of the
land.

(g) Evaluation means a study of the
nature, quality, or utility of, interest
in, or aspects of, an asset. An evalua-
tion may take the form of a valuation
or an appraisal.

(h) Fee appraiser means a qualified
evaluator who is not an employee of
the party contracting for the comple-
tion of the evaluation and who per-
forms an evaluation on a fee basis. For
purposes of this subpart, a fee ap-
praiser may include a staff evaluator
from another Farm Credit System in-
stitution only if the employing institu-
tion is not operating under joint man-
agement with the contracting institu-
tion. In addition, for purposes of per-
sonal and intangible collateral evalua-
tions, the term “fee appraiser” includes,
but is not limited to, certified public
accountants, equipment dealers, grain
buyers, livestock buyers, and auc-
tioneers.

(i) FIRREA means the Financial In-
stitutions Recovery, Reform, and En-
forcement Act of 1989.

(j) Highest and best use means the rea-
sonable and most probable use of the
property that would result in the high-
est market value of vacant land or im-
proved property, as of the date of valu-
ation; or that use, from among reason-
ably probable and legally alternative
uses, found to be physically possible,
appropriately supported, financially
feasible, and which results in the high-
est land value.

(k) Income capitalization approach
means the procedure that values prop-
erty by measuring the present value of
the expected future benefits of prop-
erty ownership. This value is derived
from either:

(1) Capitalizing a single year’s in-
come expectancy or an annual average
of several years’ income expectancies
at a market-derived capitalization rate
that reflects a specific income pattern,
return on investment, and change in
the value of the investment; or
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(2) Discounting the annual cashflows
for the holding period and the rever-
sion at a specified yield rate or speci-
fied yield rates which reflect market
behavior.

(1) Market value means the most prob-
able price that a property should bring
in a competitive and open market
under all conditions requisite to a fair
sale, the buyer and seller each acting
prudently, knowledgeably, and assum-
ing neither is under duress. Implicit in
this definition is the consummation of
a sale as of a specified date and the
passing of title from seller to buyer
under conditions whereby:

(1) Buyer and seller are typically mo-
tivated;

(2) Both parties are well informed or
well advised, and acting in what they
consider their best interests;

(3) A reasonable time is allowed for
exposure in the open market;

(4) Payment is made in terms of cash
in United States dollars or in terms of
financial arrangements comparable
thereto; and

(5) The price represents the normal
consideration for the property sold un-
affected by special or creative financ-
ing or sales concessions granted by
anyone associated with the sale.

(m) Personal property, for purposes of
this subpart, means all tangible and
movable property not considered real
property or fixtures.

(n) Qualified evaluator means an indi-
vidual who is competent, reputable,
impartial, and has demonstrated suffi-
cient training and experience to prop-
erly evaluate property of the type that
is the subject of the evaluation. For
the purposes of this definition, the
term “qualified evaluator” includes an
appraiser or valuator.

(0) Real estate means an identified
parcel or tract of land, including im-
provements, if any.

(p) Real estate-related financial trans-
actions means any transaction involv-
ing:

(1) The sale, lease, purchase, invest-
ment in, or exchange of real property,
including interests in property or the
financing thereof; or

(2) The refinancing of real property
or interests in real property; or

(3) The use of real property or inter-
ests in real property as security for a
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loan or investment,
gage-backed securities.

(a) Real property means all interests,
benefits, and rights inherent in the
ownership of real estate.

(r) Sales comparison approach means
the procedure that values property by
comparing the subject property to
similar properties located in relatively
close proximity, having similar size
and utility, and having been recently
sold in arm’s-length transactions (com-
parable sales). The sales comparison
approach requires the evaluator to es-
timate the degree of similarity and dif-
ference between the subject property
and comparable sales. Such comparison
shall be made on the basis of condi-
tions of sale, financing terms, market
conditions, location, physical charac-
teristics, and income characteristics.
Appropriate adjustments shall be made
to the sales price of the comparable
property based on the identified defi-
ciencies or superiorities of the subject
property to arrive at a probable price
for which the subject property could be
sold on the date of the collateral eval-
uation.

(s) State certified appraiser means any
individual who has satisfied the re-
quirements for and has been certified
as a real estate appraiser by a State or
territory whose requirements for cer-
tification currently meet or exceed the
minimum criteria for certification
issued by the Appraiser Qualification
Board of the Appraisal Foundation. No
individual shall be a State certified ap-
praiser unless such individual has
achieved a passing grade on a suitable
examination administered by a State
or territory that is consistent with and
equivalent to the Uniform State Cer-
tification Examination issued or en-
dorsed by the Appraiser Qualification
Board of the Appraisal Foundation. In
addition, the Appraisal Subcommittee
must not have issued a finding that the
policies, practices, or procedures of the
State or territory are inconsistent
with title XI of FIRREA.

(t) State licensed appraiser means any
individual who has satisfied the re-
quirements for licensing and has been
licensed as a real estate appraiser by a
State or territory in which the licens-
ing procedures comply with title XI of
FIRREA and in which the Appraisal

including mort-
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Subcommittee has not issued a finding
that the policies, practices, or proce-
dures of the State or territory are in-
consistent with title XI of FIRREA.

(u) Transaction value means:

(1) For loans or other extensions of
credit, the amount of the loan, loan
commitment, or other extensions of
credit;

(2) For sales, leases, purchases, in-
vestments in, or exchanges of real
property, the market value of the prop-
erty interest involved; and

(3) For the pools of loans or interests
in real property, the transaction value
of the individual loans or the market
value of the real property interests
comprising the pool.

(v) USPAP means the Uniform Stand-
ards of Professional Appraisal Practice
adopted by the Appraisal Foundation.

(w) Valuation means the process of es-
timating a defined value of an identi-
fied interest or interests in a specific
asset or assets as of a given date. A
valuation results from the completion
of a collateral evaluation that does not
require an appraisal.

§614.4245 Collateral evaluation poli-
cies.

(a) The board of directors of each
Farm Credit System institution that
engages in lending or leasing secured
by collateral shall adopt well-defined
and effective collateral evaluation poli-
cies and standards, that comply with
the regulations in this subpart, to en-
sure that collateral evaluations are:

(1) Sufficiently descriptive and de-
tailed to provide ample support to the
institution’s related credit decisions;

(2) Performed based on criteria estab-
lished for the purpose of determining
the circumstances under which collat-
eral evaluations will be required and
when they will be required. Such cri-
teria must, at a minimum:

(i) Establish when an institution will
require a collateral appraisal com-
pleted under the USPAP rather than a
collateral valuation; and

(ii) Take into account such factors as
market trends, market volatility, and
various types of credit, loan servicing,
collection, and liquidation actions; and

(3) Completed by a qualified eval-
uator in an unbiased manner.
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(b) The policies and standards re-
quired by this section shall, at a min-
imum, address the criteria outlined in
§§614.4250 through 614.4267 of this sub-
part.

(c) A Federal land bank association
shall, with the approval of its respec-
tive Farm Credit bank, adopt collat-
eral evaluation policies that are con-
sistent with the bank’s policies and
standards.

(d) An institution’s board of directors
may adopt specific collateral evalua-
tion requirements, consistent with the
regulations in this subpart, for loans
designated as part of a minimum infor-
mation program.

[69 FR 46730, Sept. 12, 1994, as amended at 62
FR 51015, Sept. 30, 1997]

§614.4250 Collateral evaluation stand-
ards.

(a) When real, personal, or intangible
property is taken as security for a loan
or is the subject of a lease, an evalua-
tion of such property shall be per-
formed in accordance with §614.4260
and the institutions’ policies and pro-
cedures. Such a collateral evaluation
shall be identified as either a collateral
valuation or a collateral appraisal.
Specifically, all collateral evaluations
must:

(1) Value the subject property based
upon market value as defined in
§614.4240(1);

(2) Be presented in a written format;

(3) Consider the purpose for which
the property will be used and the prop-
erty’s highest and best use, if different
from the intended use;

(4) Be sufficiently descriptive to en-
able the reader to ascertain the reason-
ableness of the estimated market value
and the rationale for the estimate;

(5) Provide sufficient detail (includ-
ing an identification and description of
the property) and depth of analysis to
reflect the relevant characteristics and
complexity of the subject property;

(6) Analyze and report, as appro-
priate, for real, intangible, and/or per-
sonal property, on:

(i) The current income producing ca-
pacity of the property;

(ii) A reasonable marketing period
for the property;

(iii) The current market conditions
and trends that will affect projected in-
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come, to the extent such conditions
will affect the value of the property;

(iv) The appropriate deductions and
discounts as they would apply to the
property, including but not limited to,
those based on the condition of the
property, as well as the specialization
of the operation and property; and

(v) Potential liabilities, including
those associated with any hazardous
waste or other environmental con-
cerns; and

(7) Include in the evaluation report a
certification that the evaluation was
not based on a requested minimum
valuation or specific valuation or ap-
proval of a loan.

(b) For purposes of determining ap-
praisal value as required in section
1.10(a) of the Act, the definition of mar-
ket value and the requirements of this
subpart shall apply.

§614.4255 Independence requirements.

(a) Prohibitions. For all personal and
intangible property, and for all real
property exempted under §614.4260(c) of
this subpart, no person may:

(1) Perform evaluations in connection
with transactions in which such person
has a direct or indirect interest, finan-
cial or otherwise, in the loan or subject
property;

(2) As a director, vote on or approve
a loan decision on which such person
performed a collateral evaluation; or

(3) As a director, perform a collateral
evaluation in connection with any
transaction on which such person made
or will be required to make a credit de-
cision.

(b) Officers and employees. If the insti-
tution’s internal control procedures re-
quired by §618.8430 of this chapter in-
clude requirements for either a prior
approval or post-review of credit deci-
sions, officers and employees may:

(1) Participate in a vote or approval
involving assets on which they per-
formed a collateral evaluation; or

(2) Perform a collateral evaluation in
connection with a transaction on
which they have made or will be re-
quired to make a credit decision.

(c) Real estate appraiser. Except as
provided in §614.4260(c) of this subpart,
all evaluations of real property that
serve as the primary security for a loan
shall be performed by a qualified real
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estate appraiser who has no direct or
indirect interest, financial or other-
wise, in the loan or subject property
and is not engaged in the marketing,
lending, collection, or credit decision
processes of any of the following:

(1) A Farm Credit System institution
making or originating the loan;

(2) A Farm Credit System institution
operating under common management
with the institution making or origi-
nating the loan; or

(3) A Farm Credit System institution
purchasing an interest in the loan.

(d) Fee appraisers. Fee appraisers
shall be engaged directly by the Farm
Credit System institution or its agent,
and shall have no direct or indirect in-
terest, financial or otherwise, in the
property or transaction. A Farm Credit
System institution may accept a real
estate appraisal that was prepared by
an appraiser engaged directly by an-
other Farm Credit System institution,
by a United States Government agen-
cy, a Government-Sponsored Enter-
prise or by a financial institution sub-
ject to title XI of FIRREA.

(e) Loan purchases. No employee who,
acting as a State licensed or State cer-
tified appraiser, performed a real es-
tate appraisal on any collateral sup-
porting a loan shall subsequently par-
ticipate in any decision related to the
loan purchase.

§614.4260 Evaluation requirements.

(a) Valuation. Valuations of personal
and intangible property, as well as real
property exempted under paragraph (c)
of this section, shall be performed by
qualified individuals who meet the es-
tablished standards of this subpart and
the Farm Credit System institution ob-
taining the collateral valuation.

(b) Appraisal. (1) Appraisals for real
estate-related financial transactions
with transaction values of more than
$250,000 shall be performed by a quali-
fied appraiser who is a State licensed
or a State certified real estate ap-
praiser.

(2) Appraisals for real estate-related
financial transactions with transaction
values of more than $1,000,000 shall be
performed by a qualified appraiser who
is a State certified real estate ap-
praiser.

§614.4260

(c) Appraisals mot required. An ap-
praisal performed by a State certified
or State licensed appraiser is not re-
quired for any real estate-related fi-
nancial transaction in which any of the
following conditions are met:

(1) The transaction value is $250,000
or less;

(2) The transaction is a “business
loan” as defined in §614.4240(e) that:

(i) Has a transaction value of
$1,000,000 or less; and

(ii) Is not dependent on income de-
rived from the sale or cash rental of
real estate as the primary source of re-
payment;

(3) A lien on real property has been
taken as collateral in an abundance of
caution, and the application, when
evaluated on the five basic credit fac-
tors, without considering the subject
real estate, would support the credit
decision that was based on other
sources of repayment or collateral;

(4) A lien on real estate is not statu-
torily required and has been taken for
purposes other than the real estate’s
value;

(5) Subsequent loan transactions
(which include but are not limited to
loan servicing actions, reamortiza-
tions, modifications of loan terms, and
partial releases), provided that either:

(i) The transaction does not involve
the advancement of new loan funds
other than funds necessary to cover
reasonable closing costs; or

(ii) There has been no obvious and
material change in market conditions
or physical aspects of the property that
threatens the adequacy of the Farm
Credit System institution’s real estate
collateral protection, even with the ad-
vancement of new loan funds;

(6) A Farm Credit System institution
purchases a loan or an interest in a
loan, pool of loans, or interests in real
property, including mortgage-backed
securities, provided that:

(i) The appraisal prepared for each
loan, pooled loan, or real property in-
terest, when originated, met the stand-
ards of this subpart, other Federal reg-
ulations adopted pursuant to FIRREA,
or the requirements of the government-
sponsored secondary market inter-
mediaries under whose auspices the in-
terest is sold; and
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(ii) There has been no obvious and
material change in market conditions
or physical aspects of the property that
would threaten the Farm Credit Sys-
tem institution’s collateral position, or

(7) A Farm Credit System institution
makes or purchases a loan secured by
real estate, which loan is guaranteed
by an agency of the United States Gov-
ernment and is supported by an ap-
praisal that conforms to the require-
ments of the guaranteeing agency.

To qualify for exceptions in para-
graphs (c¢)(1) through (c)(7) of this sec-
tion from the requirements of this sub-
part, the institution must have docu-
mentation justifying the use of such
exceptions in the applicable loan
file(s). In addition, the institution
must document that the repayment of
a “business loan” is not dependent on
income derived from the sale or cash
rental of real estate.

(d) FCA-required appraisals. The FCA
reserves the right to require an ap-
praisal under this subpart whenever it
believes it is necessary to address safe-
ty and soundness issues.

(e) Reciprocity. The requirements of
this subpart are satisfied by the use of
State certified or State licensed ap-
praisers from any State provided that:

(1) The appraiser is qualified to per-
form such appraisals;

(2) The applicable Farm Credit Sys-
tem institution has established policies
providing for such interstate apprais-
als; and

(3) The applicable State appraiser li-
censing and certification agency recog-
nizes the certification or license of the
appraiser’s State of permanent certifi-
cation or licensure.

[69 FR 46730, Sept. 12, 1994, as amended at 60
FR 2687, Jan. 11, 1995]

§614.4265 Real property evaluations.

(a) Real estate shall be valued on the
basis of market value.

(b) Market value shall be determined
by a reasonable valuation method that:

(1) Comnsiders the income capitaliza-
tion approach, the sales comparison ap-
proach, and/or the cost approach, as ap-
propriate, to determine market value;

(2) Explains and documents the
elimination of any approach not used.

(3) Reconciles the market values of
the applicable approaches; and
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(c) At a minimum, the institution
shall develop and document the evalua-
tion of the income and debt servicing
capacity for the property and operation
where the transaction value exceeds
$250,000 and the real estate taken as
collateral:

(1) Is an integral part of and supports
the principal source of loan repayment;
or

(2) Is not an integral part of and does
not support the principal source of loan
repayment, but has demonstrable rent-
al market appeal, is statutorily re-
quired, and fully or partially con-
stitutes an integral part of an agricul-
tural or aquatic operation.

(d) The income-earning and debt-
servicing capacity established under
paragraph (c) of this section on such
properties shall be documented as part
of the credit analysis for any related
loan action, whether or not the income
capitalization approach value is used
as the basis for the market value con-
clusion stated in the evaluation report.

(e) Collateral closely aligned with, an
integral part of, and normally sold
with real estate (fixtures) may be in-
cluded in the value of the real estate.
All other collateral associated with the
real estate, but designated as personal
property, shall be evaluated as per-
sonal property in accordance with
§§614.4250 and 614.4266.

(f) The evaluation shall properly
identify all nonagricultural influences,
including, but not limited to, urban de-
velopment, mineral deposits, and com-
mercial building development value,
and the reasoning supporting the eval-
uator’s highest and best-use conclu-
sion.

(g) Where an evaluation of real prop-
erty is completed by a fee appraiser, as
defined in §614.4240(g), the institution’s
standards shall include provisions for
periodic collateral inspections per-
formed by the institution’s account of-
ficer or appropriate designee.

[69 FR 46730, Sept. 12, 1994, as amended at 71
FR 65387, Nov. 8, 2006; 75 FR 35968, June 24,
2010]

§614.4266 Personal and
property evaluations.

intangible

(a) Personal property and intangibles
shall be valued on the basis of market
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value in accordance with the institu-
tion’s evaluation standards and poli-
cies.

(b) Personal property evaluations
shall include a source of comparisons
of value (i.e., equipment dealer list-
ings, Blue Book, market sales reports,
etc.) and a description of the property
being evaluated, including location of
the property and, where applicable,
quantity, species/variety, measure/
weight, value per unit and in total,
type of identification (such as brand,
bill of lading, or warehouse receipt),
quality, condition, and date.

(c) Evaluations of intangibles shall
include a review and description of the
documents supporting the property in-
terests and the marketability of the in-
tangible property, including applicable
terms, conditions, and restrictions con-
tained in the document that would af-
fect the value of the property.

(d) Where an evaluation of personal
or intangible property is completed by
a fee appraiser, as defined in
§614.4240(g), the institution’s standards
shall include provisions for periodic
collateral inspections and verification
by the institution’s account officer or
appropriate designee.

(e) When a Farm Credit System insti-
tution deems an appraisal necessary,
personal or intangible property shall be
appraised in accordance with proce-
dures and standards established by the
institution by individuals deemed
qualified by the institution to com-
plete the work under the USPAP Com-
petency and Ethics Provisions.

[69 FR 46730, Sept. 12, 1994, as amended at 59
FR 50964, Oct. 6, 1994]

§614.4267 Professional association
membership; competency.

(a) Membership in appraisal organiza-
tions. A State certified appraiser or a
State licensed appraiser may not be ex-
cluded from consideration for an as-
signment for a real estate-related
transaction solely by virtue of mem-
bership or lack of membership in any
particular appraisal organization.

(b) Competency. All staff and fee eval-
uators, including appraisers, per-
forming evaluations in connection with
real, personal, or intangible property
taken as collateral in connection with
extensions of credit must meet the

§614.4325

qualification requirements of this sub-
part. However, an evaluator (as defined
in §614.4240(n)) may not be considered
competent solely by virtue of being
certified, licensed, or accredited. Any
determination of competency shall be
based on the individual’s experience
and educational background as they re-
late to the particular evaluation as-
signment for which such individual is
being considered.

Subpart G [Reserved]

Subpart H—Loan Purchases and
Sales

SOURCE: 57 FR 38247, Aug. 24, 1992, unless
otherwise noted.

§614.4325 Purchase and sale of inter-
ests in loans.

(a) Definitions. For the purposes of
this subpart, the following definitions
shall apply:

(1) Interests in loans means ownership
interests in the principal amount, in-
terest payments, or any aspect of a
loan transaction and transactions in-
volving a pool of loans, including serv-
icing rights.

(2) Lead lender means a lending insti-
tution having a direct contractual rela-
tionship with a borrower to advance
funds, which institution sells or as-
signs an interest or interests in such
loan to one or more other lenders.

(3) Loan means any extension of cred-
it or similar financial assistance of the
type authorized under the Act, such as
guarantees, letters of credit, and other
similar transactions.

(4) Participating institution means an
institution that purchases a participa-
tion interest in a loan originated by
another lender.

(5) Sale with recourse means a sale of
a loan or an interest in a loan in which
the seller:

(i) Retains some risk of loss from the
transferred asset for any cause except
the seller’s breach of usual and cus-
tomary warranties or representations
designed to protect the purchaser
against fraud or misrepresentation; or

(ii) Has an obligation to make pay-
ments of principal or interest to any
party resulting from:

135



§614.4325

(A) Default on the payment of prin-
cipal or interest on the loan by the bor-
rower or guarantor or any other defi-
ciencies in the obligor’s performance;

(B) Changes in the market value of
the assets after transfer;

(C) Any contractual relationship be-
tween the seller and purchaser incident
to the transfer that, by its terms, could
continue even after final payment, de-
fault, or other termination of the as-
sets transferred; or

(D) Any other cause, except the re-
tention at servicing rights alone shall
not constitute recourse.

(6) Subordinated participation interest
means an interest in a loan that bears
the first risk of loss, including the re-
tention of such an interest when a loan
is sold to a pooler certified by the Fed-
eral Agricultural Mortgage Corpora-
tion pursuant to title VIII of the Act,
or an interest in a pool of subordinated
participation interests purchased to
satisfy the requirements of title VIII of
the Act with respect to a loan sold to
such a certified pooler.

(b) Authority to purchase and sell inter-
ests in loans. Loans and interests in
loans may only be sold in accordance
with each institution’s lending au-
thorities, as set forth in subpart A of
this part. No Farm Credit System in-
stitution may purchase from an insti-
tution that is not a Farm Credit Sys-
tem institution any interest in a loan,
except for the purpose of pooling and
securitizing such loans under title VIII
of the Act, unless such an interest is a
participation interest that qualifies
under the institution’s lending author-
ity, as set forth in subpart A of this
part, and meets the requirements of
§614.4330 of this subpart.

(c) Policies. BEach Farm Credit System
institution that is authorized to sell or
purchase interests in loans under sub-
part A of this part shall exercise that
authority in accordance with a policy
adopted by its board of directors that
addresses the following matters:

(1) The types of purchasers to which
the institution is authorized to sell in-
terests in loans;

(2) The types of loans in which the in-
stitution may purchase or sell an inter-
est and the types of interests which
may be purchased or sold;
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(3) The underwriting standards to be
applied in the purchase of interests in
loans:

(4) Such limitations on the aggregate
principal amount of interests in loans
that the institution may purchase from
a single institution as are necessary to
diversify risk, and such limitations on
the aggregate amount the institution
may purchase from all institutions as
are necessary to assure that service to
the territory is not impeded,;

(5) Provision for the identification
and reporting of loans in which inter-
ests are sold or purchased;

(6) Requirements for providing and
securing in a timely manner adequate
credit and other information needed to
make an independent credit judgment;
and

(7) Any limitations or conditions to
which sales or purchases are subject
that the board deems appropriate, in-
cluding arbitration.

(d) Purchase and sale agreements.
Agreements to purchase or sell an in-
terest in a loan shall, at a minimum:

(1) Identify the particular loan(s) to
be covered by the agreement;

(2) Provide for the transfer of credit
and other borrower information on a
timely and continuing basis;

(3) Provide for sharing, dividing, or
assigning collateral;

(4) Identify the nature of the inter-
est(s) sold or purchased;

(5) Set forth the rights and obliga-
tions of the parties and the terms and
conditions of the sale; and

(6) Contain any terms necessary for
the appropriate administration of the
loan and the protection of the interests
of the Farm Credit System institution.

(e) Independent credit judgment. Each
institution that purchases an interest
in a loan shall make a judgment on the
creditworthiness of the borrower that
is independent of the originating or
lead lender and any intermediary seller
or broker prior to the purchase of the
interest and prior to any servicing ac-
tion that alters the terms of the origi-
nal agreement, which judgment shall
not be delegated to any person(s) not
employed by the institution. A Farm
Credit System institution that pur-
chases a loan or any interest therein
may use information, such as apprais-
als or collateral inspections, furnished
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by the originating or lead lender, or
any intermediary seller or broker; how-
ever, the purchasing Farm Credit Sys-
tem institution shall independently
evaluate such information when exer-
cising its independent credit judgment.
No employee who performed a real es-
tate appraisal on any collateral sup-
porting a loan shall participate in the
decision to purchase that loan. The
independent credit judgment shall be
documented by a credit analysis that
considers factors set forth in the loan
underwriting standards adopted pursu-
ant to §614.4150 of this part and is inde-
pendent of the originating institution
and any intermediary seller or broker.
The credit analysis shall consider such
credit and other borrower information
as would be required by a prudent lend-
er and shall include an evaluation of
the capacity and reliability of the
servicer. Boards of directors of jointly
managed institutions shall adopt pro-
cedures to ensure that the interests of
their respective shareholders are pro-
tected in participation between such
institutions.

(f) Limitations. The aggregate prin-
cipal amount of interests in loans pur-
chased from a single lead lender and
the aggregate principal amount of in-
terests in loans purchased from other
institutions shall not exceed the limits
set in the institution’s policy.

(g) Sales with recourse. When a loan or
interest in a loan is sold with recourse,
it shall be accorded the following
treatment:

(1) The loan shall be considered, to
the extent of the recourse, an exten-
sion of credit by the purchaser to the
seller, as well as an extension of credit
from the seller to the borrower(s), for
the purpose of determining whether
credit extensions to a borrower are
within the lending limits established in
subpart J of this part.

(2) The amount of the loan subject to
the recourse agreement shall be consid-
ered a loan sold with recourse for the
purpose of computing permanent cap-
ital ratios.

(h) Transactions through agents.
Transactions pertaining to purchases
of loans, including the judgement on
creditworthiness, may be performed
through an agent, provided that:

§614.4330

(1) The institution establishes the
necessary criteria in a written agency
agreement that outlines, at a min-
imum, the scope of the agency rela-
tionship and obligates the agent to
comply with the institution’s under-
writing standards;

(2) The institution periodically re-
views the agency relationship to deter-
mine if the agent’s actions are in the
best interest of the institution;

(3) The agent must be independent of
the seller or intermediate broker in the
transaction; and

(4) If an association’s funding bank
serves as its agent, the agency agree-
ment must provide that:

(i) The association can terminate the
agreement upon no more than 60 days
notice to the bank;

(ii) The association may, in its dis-
cretion, require the bank to purchase
from the association any interest in a
loan that the association determines
does not comply with the terms of the
agency agreement or the association’s
loan underwriting standards.

[67 FR 38247, Aug. 24, 1992, as amended at 58
FR 40321, July 28, 1993; 62 FR 51015, Sept. 30,
1997; 64 FR 34517, June 28, 1999; 67 FR 1285,
Jan. 10, 2002]

§614.4330 Loan participations.

Agreements to purchase or sell a par-
ticipation interest shall be subject to
the provisions of §614.4325 of this sub-
part, and, in addition, shall satisfy the
requirements of this section.

(a) Participation agreements. Agree-
ments to purchase or sell a participa-
tion interest in a loan shall, in addi-
tion to meeting the requirements of
§614.4325(d) of this subpart, at a min-
imum:

(1) Define the duties and responsibil-
ities of the participating institution
and the lead lender, and/or the serv-
icing institution, if different from the
lead lender.

(2) Provide for loan servicing and
monitoring of the servicer;

(3) Set forth authorization and condi-
tions for action in the event of bor-
rower distress or default;

(4) Provide for sharing of risk;

(5) Set forth conditions for the offer-
ing and acceptance of the loan partici-
pation and termination of the agree-
ment;
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(6) Provide for sharing of fees, inter-
est charges, and costs between partici-
pating institutions;

(7) Provide for a method of resolution
of disagreements arising under the
agreement between two or more insti-
tutions;

(8) Specify whether the contract is
assignable by either party; and

(9) Provide for the issuance of certifi-
cates evidencing a participation inter-
est in a loan.

(b) Intrasystem participations. Loans
participated between or among Farm
Credit System institutions shall meet
the borrower eligibility, membership,
loan term, loan amount, loan security,
and stock purchase requirements of the
originating lender.

[67 FR 38247, Aug. 24, 1992, as amended at 67
FR 1285, Jan. 10, 2002]

§614.4335
ments.

Borrower stock require-

(a) In general. Except as provided in
paragraph (b) of this section, a bor-
rower shall meet the minimum bor-
rower stock purchase requirements as
a condition of obtaining a loan.

(b) Loans designated for sale into a sec-
ondary market. (1) An institution’s by-
laws may provide that the institution’s
minimum borrower stock purchase re-
quirements do not apply if a loan is
designated, at the time it is made, for
sale into a secondary market.

(2) If a loan designated for sale under
paragraph (b)(1) of this section is not
sold into a secondary market during
the 180-day period that begins on the
date of designation, the institution’s
minimum borrower stock purchase re-
quirements shall apply.

(c) Retirement of borrower stock—(1) In
general. Borrower stock may be retired
only if the institution meets the min-
imum permanent capital requirements
imposed by the FCA pursuant to the
Act or regulations and, except as pro-
vided in paragraph (c)(2) of this sec-
tion, in accordance with the following:

(i) Borrower stock may be retired if
the entire loan is sold without re-
course, provided that when the loan is
sold without recourse to another Farm
Credit System institution, the bor-
rower may elect to hold stock in either
the selling or purchasing institution.
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(ii) Borrower stock may not be re-
tired when the entire loan is sold with
recourse.

(iii) When an interest in a loan is sold
without recourse, a proportionate
amount of borrower stock may be re-
tired, but in no event may stock be re-
tired below the institution’s minimum
stock purchase requirements for the in-
terest retained.

(iv) If an institution repurchases a
loan on which the stock has been re-
tired, the borrower shall be required to
repurchase stock in the amount of the
minimum stock purchase requirement.

(2) Loans sold into a secondary market.
An institution’s bylaws may provide
that all outstanding voting stock held
by a borrower with respect to a loan
shall be retired when the loan is sold
into a secondary market.

(d) Applicability. In the case of a loan
sold into a secondary market under
title VIII of the Act, paragraphs (b)(1)
and (c)(2) of this section apply regard-
less of whether the institution retains
a subordinated participation interest
in a loan or pool of loans or contributes
to a cash reserve.

[62 FR 63646, Dec. 2, 1997]

§614.4337 Disclosure to borrowers.

When a loan or an interest in a loan
other than a participation interest is
sold with servicing rights, the disclo-
sure shall be made to the borrower in
accordance with this section:

(a) The selling institution shall dis-
close to the borrower at least 10 days
prior to the borrower’s next payment
date;

(1) The name, address, and telephone
number of the purchasing institution;

(2) The name and address of the party
to whom payment is to be made;

(3) A description of the impact of the
sale on statutory borrower rights after
the sale;

(4) Any terms in the agreement that
would permit a purchaser to change
the terms or conditions of the loan.

(b) A Farm Credit System institution
that purchases a loan or a non-partici-
pation interest therein shall not take
any servicing action that adversely af-
fects the borrower until it ensures that
disclosure has been made to the bor-
rower of:
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(1) The name, address, and telephone
number of the purchasing institution;
and

(2) The address where the payment
should be sent.

Subpart I—Loss-Sharing
Agreements

§614.4340 General.

(a) Upon the approval of the board of
directors of the respective Farm Credit
System institutions, any System bank,
association, or service corporation or
service association may enter into an
agreement to share loan and other
losses with any other institution(s) of
the System. As appropriate, a loss-
sharing agreement may contain provi-
sions relating to definitions of terms,
terms and conditions for activation,
determinations of assessment for-
mulas, limitations on assessments, re-
imbursements, administration, arbitra-
tion, and provisions for amendment
and termination.

(b) System institutions may agree
among themselves to share losses for
the purpose of protecting against the
impairment of capital stock or partici-
pation certificates, or for any other
purpose. Agreements may provide for
sharing losses that arise in the future
or that were recognized by one or more
of the signatory institutions before the
date of the agreement. Agreements
may contain provisions that are not
entirely reciprocal among the signato-
ries to the agreement. Loss-sharing
agreements can provide for the sharing
of loan losses, operating losses, cas-
ualty losses, losses on high risk assets,
or any other losses.

[49 FR 48910, Dec. 17, 1984, as amended at 54
FR 1151, Jan. 12, 1989; 54 FR 50736, Dec. 11,
1989]

§614.4345

Guaranty agreements under which a
percentage of the risk associated with
specific loans is assumed may be en-
tered into by or among System banks
and associations.

Guaranty agreements.

[49 FR 48910, Dec. 17, 1984, as amended at 54
FR 1151, Jan. 12, 1989; 54 FR 50736, Dec. 11,
1989]

§614.4350

Subpart J—Lending and Leasing
Limits

SOURCE: 58 FR 40321, July 28, 1993, unless
otherwise noted.

§614.4350 Definitions.

For purposes of this subpart, the fol-
lowing definitions shall apply:

(a) Borrower means an individual,
partnership, joint venture, trust, cor-
poration, or other business entity to
which an institution has made a loan
or a commitment to make a loan either
directly or indirectly. Excluded are a
Farm Credit System association or
other financing institution that com-
ply with the criteria in section 1.7(b) of
the Act and the regulations in subpart
P of this part. For the purposes of this
subpart, the term “borrower” includes
any customer to whom an institution
has made a lease or a commitment to
make a lease.

(b) Commitment means a legally bind-
ing obligation to extend credit, enter
into lease financing, purchase or par-
ticipate in loans or leases, or pay the
obligation of another, which becomes
effective at the time such commitment
is made.

(c) Loan means any extension of, or
commitment to extend, credit author-
ized under the Act whether it results
from direct negotiations between a
lender and a borrower or is purchased
from or discounted for another lender.
This includes participation interests.
The term “loan” includes loans and
leases outstanding, obligated but
undisbursed commitments to lend or
lease, contracts of sale, notes receiv-
able, other similar obligations, guaran-
tees, and all types of leases. An institu-
tion “makes a loan or lease” when it en-
ters into a commitment to lend or
lease, advances new funds, substitutes
a different borrower or lessee for a bor-
rower or lessee who is released, or
where any other person’s liability is
added to the outstanding loan, lease or
commitment.

(d) Primary liability means an obliga-
tion to repay that is not conditioned
upon an unsuccessful prior demand on
another party.

(e) Secondary liability means an obli-
gation to repay that only arises after
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an unsuccessful demand on another
party.

[68 FR 40321, July 28, 1993, as amended at 64
FR 34517, June 28, 1999]

§614.4351 Computation of lending and
leasing limit base.

(a) Lending and leasing limit base. An
institution’s lending and leasing limit
base is composed of the permanent cap-
ital of the institution, as defined in
§615.56201 of this chapter, with adjust-
ments applicable to the institution
provided for in §615.5207 of this chapter,
and with the following further adjust-
ments:

(1) Where one institution invests in
another institution in connection with
the sale of a loan participation inter-
est, the amount of investment in the
institution purchasing this participa-
tion interest that is owned by the in-
stitution originating the loan shall be
counted in the lending and leasing
limit base of the originating institu-
tion and shall not be counted in the
lending and leasing limit base of the
purchasing institution.

(2) Stock protected under section
4.9A of the Act may be included in the
lending and leasing limit base until
January 1, 1998.

(3) Any amounts of preferred stock
not eligible to be included in total sur-
plus as defined in §615.5301(i) of this
chapter must be deducted from the
lending limit base.

(b) Timing of calculation. The lending
limit base will be calculated on a
monthly basis as of the preceding
month end.

[68 FR 40321, July 28, 1993, as amended at 59
FR 37403, July 22, 1994; 64 FR 34517, June 28,
1999; 70 FR 35348, June 17, 2005; 70 FR 53907,
Sept. 13, 2005]

§614.4352 Farm Credit Banks and ag-
ricultural credit banks.

(a) Farm Credit Banks. No Farm Cred-
it Bank may make or discount a loan
to a Dborrower, if the consolidated
amount of all loans outstanding and
undisbursed commitments to that bor-
rower exceed 25 percent of the bank’s
lending and leasing limit base.

(b) Agricultural credit banks. (1) No ag-
ricultural credit bank may make or
discount a loan to a borrower under the
authority of title I of the Act, if the
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consolidated amount of all loans out-
standing and undisbursed commit-
ments to that borrower exceeds 25 per-
cent of the bank’s lending and leasing
limit base.

(2) No agricultural credit bank may
make or discount a loan to a borrower
under the authority of title III of the
Act, if the consolidated amount of all
loans outstanding and undisbursed
commitments to that borrower exceeds
the lending and leasing limits pre-
scribed in §614.4355 of this subpart.

[68 FR 40321, July 28, 1993, as amended at 64
FR 34517, June 28, 1999]

§614.4353 Direct lender associations.

No association may make a loan to a
borrower, if the consolidated amount of
all loans outstanding and undisbursed
commitments to that borrower exceeds
25 percent of the association’s lending
and leasing limit base.

[68 FR 40321, July 28, 1999, as amended at 64
FR 34517, June 28, 1999]

§614.4354 Federal land bank associa-
tions.

No Federal land bank association
may assume endorsement liability on
any loan if the total amount of the as-
sociation’s endorsement liability on
loans outstanding and undisbursed
commitments to that borrower would
exceed 25 percent of the association’s
lending and leasing limit base.

[68 FR 40321, July 28, 1999, as amended at 64
FR 34517, June 28, 1999]

§614.4355 Banks for cooperatives.

No bank for cooperatives may make
a loan if the consolidated amount of all
loans outstanding and undisbursed
commitments to that borrower exceeds
the following percentages of the lend-
ing and leasing limit base of the bank:

(a) Basic limit. (1) Term loans to eligi-
ble cooperatives: 25 percent.

(2) Term loans to foreign and domes-
tic parties: 10 percent.

(3) Lease loans qualifying under
§614.4020(a)(3) and applying to the les-
see: 25 percent.

(4) Standby letters of credit quali-
fying under §614.4810: 35 percent.
(5) Guarantees qualifying

§614.4800: 35 percent.

under
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(6) Seasonal loans exclusive of com-
modity loans qualifying under
§614.4231: 35 percent.

(7) Foreign trade receivables quali-
fying under §614.4700: 50 percent.

(8) Commodity loans qualifying under
§614.4231: 50 percent.

(9) Export and import letters of cred-
it qualifying under §614.4720: 50 per-
cent.

(b) Total limit. (1) The sum of term
and seasonal loans exclusive of com-
modity loans qualifying under
§614.4231: 35 percent.

(2) The sum of paragraphs (a)(1)
through (a)(9) of this section: 50 per-
cent.

[68 FR 40321, July 28, 1993, as amended at 62
FR 51015, Sept. 30, 1997; 64 FR 34517, June 28,
1999; 71 FR 65387, Nov. 8, 2006]

§614.4356 Farm Credit Leasing Serv-
ices Corporation.

The Farm Credit Leasing Services
Corporation may enter into a lease
agreement with a lessee if the consoli-
dated amount of all leases and
undisbursed commitments to that les-
see or any related entities does not ex-
ceed 25 percent of its lending and leas-
ing limit base.

[64 FR 34517, June 28, 1999]

§614.4357 Banks for cooperatives look-
through notes.

Where a bank for cooperatives makes
a loan to an eligible borrower that is
secured by notes of individuals or busi-
ness entities, the basic lending limits
provided in §614.4355 may be applied to
each original notemaker rather than to
the loan to the eligible borrower, if:

(a) Each note is current and carries a
full recourse endorsement or uncondi-
tional guarantee by the borrower;

(b) The bank determines the finan-
cial condition, repayment capacity,
and other credit factors of the loan to
the original maker reasonably justify
the credit granted by the endorser; and

(c) The loans are fully supported by
documented loan files, which include,
at a minimum:

(1) A credit report supporting the
bank’s finding that the financial condi-
tion, repayment capacity, and other
factors of the maker of the notes being
pledged justify the credit extended by
the bank and/or endorser;

§614.4358

(2) A certification by a bank officer
designated for that purpose by the loan
or executive committee that the finan-
cial responsibility of the original
notemaker has been evaluated by the
loan committee and the bank is relying
primarily on each such maker for the
payment of the obligation; and

(38) Other credit information normally
required of a borrower when making
and administering a loan.

[68 FR 40321, July 28, 1993. Redesignated at 64
FR 34517, June 28, 1999]

§614.4358 Computation of obligations.

(a) Inclusions. The computation of
total loans to each borrower for the
purpose of computing their lending and
leasing limit shall include:

(1) The total unpaid principal of all
loans and lease balances outstanding
and the total amount of undisbursed
commitments except as excluded by
paragraph (b) of this section. This
amount shall include loans that have
been charged off on the books of the in-
stitution in whole or in part but have
not been collected, except to the extent
that such amounts are not legally col-
lectible;

(2) Purchased interests in loans, in-
cluding participation interests, to the
extent of the amount of the purchased
interest, including any undisbursed
commitment;

(3) Loans attributed to a borrower in
accordance with §614.4359.

(b) Exclusions. The following loans
when adequately documented in the
loan file, may be excluded from loans
to a borrower subject to the lending
and leasing limit:

(1) Any loan or portion of a loan that
carries a full faith and credit perform-
ance guaranty or surety of any depart-
ment, agency, bureau, board, commis-
sion, or establishment of the United
States government, provided there is
no evidence to suggest that the guar-
anty has become unenforceable and the
institution can demonstrate that it is
in compliance with the terms and con-
ditions of the guaranty.

(2) Any loan or portion of a loan
guaranteed by a Farm Credit System
institution, pursuant to the provisions
of §614.4345 on guaranty agreements.
This exclusion does not apply to the in-
stitution providing the guaranty.
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(3) Any loan or portion of a loan that
is secured by bonds, notes, certificates
of indebtedness, or Treasury bills of
the United States or by other obliga-
tions guaranteed as to principal and in-
terest by the United States govern-
ment, provided the loans are fully se-
cured by the current market value of
such obligations. If the market value of
the collateral declines to below the
balance of the loan, and the entire
loan, individually, or when combined
with other loans and undisbursed com-
mitments to or attributed to the bor-
rower, causes the borrower’s total in-
debtedness to exceed the institution’s
lending limit, the institution shall
have 5 business days to bring the loan
into conformance before it shall be
deemed to be in violation of the lend-
ing limit.

(4) Interests in loans sold, including
participation interests, when the sale
agreement meets the following require-
ments:

(i) The interest must be sold without
recourse; and

(ii) The agreement under which the
interest is sold must provide for the
sharing of all payments of principal,
collection expenses, collateral pro-
ceeds, and risk of loss on a pro rata
basis according to the percentage in-
terest in the principal amount of the
loan. Agreements that provide for the
pro rata sharing to commence at the
time of default or similar event, as de-
fined in the agreement under which the
interest is sold, shall be considered to
be pro rata agreements, notwith-
standing the fact that advances are
made and payments are distributed on
a basis other than pro rata prior to
that time.

(5) Interests in leases sold when the
sale agreement provides that:

(i) The interest sold must be:

(A) An undivided interest in all the
lease payments or the residual value of
all the leased property; or

(B) A fractional undivided interest in
the total lease transaction;

(ii) The interest must be sold without
recourse; and

(iii) Sharing of all lease payments
must be on a pro rata basis according
to the percentage interest in the lease
payments.

12 CFR Ch. VI (1-1-11 Edition)

(6) Loans sold in their entirety to a
pooler certified by the Federal Agricul-
tural Mortgage Corporation, if an in-
terest in a pool of subordinated partici-
pation interests is purchased to satisfy
the requirements of title VIII of the
Act.

[68 FR 40321, July 28, 1993. Redesignated and
amended at 64 FR 34517, June 28, 1999; 67 FR
1285, Jan. 10, 2002]

§614.4359 Attribution rules.

(a) For the purpose of applying the
lending and leasing limit to the indebt-
edness of a borrower, loans to a related
borrower shall be combined with loans
outstanding to the borrower and at-
tributed to the borrower when any one
of the following three conditions exist:

(1) Liability. (i) The borrower has pri-
mary or secondary liability on a loan
made to the related borrower. The
amount of such loan attributable to
the borrower is limited to the amount
of the borrower’s liability.

(ii) This section does not require at-
tribution of a guarantee taken out of
an abundance of caution. To qualify for
the abundance of caution exception to
the requirements of this subpart, the
institution must document in the loan
file that the loan, when evaluated
under the loan underwriting standards
adopted pursuant to §614.4150 of this
part without considering the guar-
antee, would support the credit deci-
sion under the same basic terms and
conditions.

(iii) For the banks for cooperatives
and agricultural credit banks operating
under title III authorities of the Act,
look-through notes are exempt from
the lending limit provisions provided
they meet the criteria of §614.4357.

(2) Financial interdependence. The op-
erations of a borrower and related bor-
rower are financially interdependent.
Financial interdependence exists if the
borrower is the primary source of re-
payment for a related borrower’s loan,
or if the operations of the borrower and
the related borrower are commingled.

(i) The borrower shall be considered
the primary source of repayment on
the loan to the related borrower if the
borrower is obligated to supply 50 per-
cent or more of the related borrower’s
annual gross receipts, and reliance on
the income from one another is such
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that, regardless of the solvency and li-
quidity of the borrower’s operations,
the debt service obligation of the re-
lated borrower could not be met if in-
come flow from the borrower is inter-
rupted or terminated. For the purpose
of this paragraph, gross receipts in-
clude, but are not limited to, revenues,
intercompany loans, dividends and cap-
ital contributions.

(ii) The assets or operations of the
borrower and related borrower are con-
sidered to be commingled if they can-
not be separated without materially
impacting the economic survival of the
individual operations and their ability
to repay their loans.

(3) Control. The borrower directly or
indirectly controls the related bor-
rower. A borrower is deemed to control
a related borrower if either paragraph
(a)(3)(i) or (a)(3)(ii) of this section
exist:

(i) The borrower, directly or acting
through one or more other persons,
owns 50 percent or more of the stock of
the related borrower; or

(ii) The borrower, directly or acting
through one or more other persons,
owns or has the power to vote 25 per-
cent or more of the voting stock of a
related borrower, and meets at least
one of the following three conditions:

(A) The borrower shares a common
directorate or management with a re-
lated borrower. A common directorate
is deemed to exist when a majority of

§614.4359

the directors, trustees, or other per-
sons performing similar functions of
one borrower also serves the other bor-
rower in a like capacity. A common
management is deemed to exist if any
employee of the borrower holds the po-
sition of chief executive officer, chief
operating officer, chief financial offi-
cer, or an equivalent position in the re-
lated borrower’s organization.

(B) The borrower controls in any
manner the election of a majority of
directors of a related borrower.

(C) The borrower exercises or has the
power to exercise a controlling influ-
ence over management of a related bor-
rower’s operations through the provi-
sions of management placement or
marketing agreements, or providing
services such as insurance carrier or
bookkeeping.

(b) Each institution shall make pro-
visions for appropriately designating
loans to a related borrower that are
combined with the borrower’s loan and
attributed to the borrower to ensure
that loans to the borrower are within
the lending and leasing limits.

(c) Attribution rules table. For the pur-
poses of applying the lending and leas-
ing limit to the indebtedness of a bor-
rower, loans to a related borrower shall
be combined with loans outstanding to
the borrower and attributed to the bor-
rower when any one of three attribu-
tion rules are met as outlined in Table
1.

TABLE 1
Attribution rule Criteria per §614.4359 Attribute

(A) Liability ....ceoeveeireeisieiecrecriees Borrower has primary or secondary liability Yes.*

*to the extent of the borrower’s liabil- | Borrower’s liability is taken out of an abundance of caution .. No.*
ity.

Look-through notes (BC only) No.

(B) Financial Interdependence .......... Source of Repayment:

(Economic survival of the borrower’s | Borrower is obligated to supply 50 percent or more of related borrower’s | Yes.
operation will materially impact annual gross receipts, and reliance on the income from one another
economic survival of the related is such that the debt service of the related borrower could not be met
borrowers operation). if income flow from the borrower is interrupted or terminated.

Commingled Operations:

Assets or operations of the borrowers are commingled and cannot be | Yes.
separated without materially impacting the borrowers’ repayment ca-
pacity

(C) Control .....ccccevveevvieiiieiiiiieiies The borrower owns 50 percent or more of the stock of the related bor- | Yes.

rower.
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TABLE 1—Continued

Attribution rule

Criteria per §614.4359

Attribute

(The borrower, directly or indirectly,
controls the related borrower).

rower, or

or

carrier or bookkeeping.

The borrower owns or has the power to vote 25 percent or more of the
voting stock of a related borrower, and
(1) Shares a common directorate or management with a related bor-

(2) Controls the election of a majority of directors of a related borrower,
(3) Exercises a controlling influence over management of a related bor-

rower’s operations through the provisions of management placement
or marketing agreements, or providing services such as insurance

Yes.

[68 FR 40321, July 28, 1993, as amended at 62 FR 51015, Sept. 30, 1997. Redesignated and amend-

ed at 64 FR 34517, June 28, 1999]

§614.4360 Lending and leasing limit
violations.

(a) BEach loan, except loans that are
grandfathered under the provisions of
§614.4361, shall be in compliance with
the lending and leasing limit on the
date the loan is made, and at all times
thereafter. Except as provided for in
paragraph (b) of this section, loans
which are in violation of the lending
and leasing limit shall comply with the
provisions of §615.5090 of this chapter.

(b) Under the following conditions a
loan that violates the lending and leas-
ing limit shall be exempt from the pro-
visions of §615.5090 of this chapter:

(1) A loan in which the total amount
of principal outstanding and
undisbursed commitments exceed the
lending and leasing limit because of a
decline in permanent capital after the
loan was made.

(2) Loans on which funds are ad-
vanced pursuant to a commitment that
was within the lending and leasing
limit at the time the commitment was
made, even if the lending and leasing
limit subsequently declines.

(3) A loan that exceeds the lending
and leasing limit as a result of the con-
solidation of the debt of two or more
borrowers as a consequence of a merger
or the acquisition of one borrower’s op-
erations by another borrower. Such a
loan may be extended or renewed, for a
period not to exceed 1 year from the
date of such merger or acquisition, dur-
ing which period the institution may
advance and/or readvance funds not to
exceed the greater of:

(1) 110 percent of the advances to the
borrower in the prior calendar year; or

(ii) 110 percent of the average of the
advances to the borrower in the past 3
calendar years.

(c) For all lending and leasing limit
violations except those exempted under
§614.4360(b)(3), within 90 days of the
identification of the violation, the in-
stitution must develop a written plan
prescribing the specific actions that
will be taken by the institution to
bring the total amount of loans and
commitments outstanding or attrib-
uted to that borrower within the new
lending and leasing limit, and must
document the plan in the loan file.

(d) All leases, except those permitted
under §614.4361, reading “effective date
of this subpart” in §614.4361(a) and “ef-
fective date of these regulations” in
§614.4361(b) as “effective date of this
amendment,” must comply with the
lending and leasing limit on the date
the lease is made, and at all times after
that.

(e) Nothing in this section limits the
authority of the FCA to take adminis-
trative action, including, but not lim-
ited to, monetary penalties, as a result
of lending and leasing limit violations.

[68 FR 40321, July 28, 1993. Redesignated and
amended at 64 FR 34517, June 28, 1999]

§614.4361 Transition.

(a) A loan (not including a commit-
ment) made or attributed to a borrower
prior to the effective date of this sub-
part, which does not comply with the
limits contained in this subpart, will
not be considered a violation of the
lending and leasing limits during the
existing contract terms of such loans.
A new loan must conform with the
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rules set forth in this subpart. A new
loan includes but is not limited to:

(1) Funds advanced in excess of exist-
ing commitment;

(2) A different borrower is sub-
stituted for a borrower who is subse-
quently released; or

(3) An additional person becomes an
obligor on the loan.

(b) A commitment made prior to the
effective date of these regulations
which exceeds the lending and leasing
limit may be funded to the full extent
of the legal commitment. Any ad-
vances that exceed the lending and
leasing limit are subject to the provi-
sions prescribed in §614.4360.

[68 FR 40321, July 28, 1993. Redesignated and
amended at 64 FR 34517, 34518, June 28, 1999]

Subparts K-L [Reserved]

Subpart M—Loan Approval
Requirements

§614.4450 General requirements.

Authority for loan approval is vested
in the Farm Credit banks and associa-
tions.

[61 FR 41947, Nov. 20, 1986]

§614.4460 Loan
bility.

Approval of the following loans is the
responsibility of each district board of
directors. The responsibility may be
discharged by prior approval of such
loans by the appropriate bank board, or
establishment of a policy under which
the authority to approve such loans is
delegated to bank management (except
paragraphs (d) and (e) of this section
which cannot be delegated to manage-
ment). If the approval of such loans is
to be delegated to bank management,
the loans are to be submitted promptly
for post review by the bank board and
a report disclosing all material facts
relating to the credit relationship in-
volved shall be submitted annually by
bank management to the district
board.

(a) Loans to a member of the Farm
Credit Administration Board.

(b) Loans to a member of the district
board.

(c) Loans to a cooperative of which a
member of a bank board of directors is

approval responsi-

§614.4470

a member of the board of directors, an
officer, or employee.

(d) Loans to the president of a Farm
Credit bank.

(e) Loans to employees of the Farm
Credit Administration.

(f) Loans where directors, officers or
employees designated above:

(1) Are to receive proceeds of the loan
in excess of an amount prescribed by
an appropriate bank board, or

(2) Are stockholders or owners of eq-
uity in a legal entity to which the loan
is to be made wherein they have a sig-
nificant personal or beneficial interest
in the loan proceeds thereof or the se-
curity, or

(3) Are endorsers, guarantors or co-
makers in excess of an amount pre-
scribed by an appropriate bank board.

[38 FR 27837, Oct. 9, 1973, as amended at 39 FR
29585, Aug. 16, 1974. Redesignated at 46 FR
51878, Oct. 22, 1981, and amended at 51 FR
41947, Nov. 20, 1986; 54 FR 1151, Jan. 12, 1989;
54 FR 50736, Dec. 11, 1989; 56 FR 2674, Jan. 24,
1991]

§614.4470 Loans subject to bank ap-
proval.

(a) The following loans (unless such
loans are of a type prohibited under
part 612) shall be subject to prior ap-
proval of the bank supervising the as-
sociation in which the loan application
originates:

(1) Loans to a director of the associa-
tion.

(2) Loans to a director of an associa-
tion which is under joint management
when the application originates in one
of the associations.

(3) Loans to an employee of the asso-
ciation.

(4) Loans to an employee of an asso-
ciation which is under joint manage-
ment when the application originates
in one of the associations.

(6) Loans to bank employees when
the application originates in one of the
associations supervised by the employ-
ing bank.

(b) Loans to any borrower shall be
subject to the prior approval of the
bank supervising the association in
which the loan application originates
whenever a director or an employee of
the association or an employee of the
bank supervising the association:
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(1) Will receive proceeds of the loan
in excess of the amount prescribed by
the supervising bank board, or

(2) Has a significant personal or bene-
ficial interest in the loan, the proceeds,
or the security, or controls the bor-
rower, or

(3) Is an endorser, guarantor, or
comaker with respect to the loan in ex-
cess of an amount prescribed by the su-
pervising bank board.

(c) Any loan which will result in any
one borrower being obligated (as de-
fined in subpart J of this part) in ex-
cess of an amount established by the
supervising bank under its policies for
delegation of authority to associations
shall be subject to prior approval of the
supervising bank.

[47 FR 49832, Nov. 3, 1982, as amended at 58
FR 40324, July 28, 1993; 60 FR 20010, Apr. 24,
1995]

Subpart N [Reserved]

Subpart O—Special Lending
Programs

§614.4525

(a) To provide the best possible credit
service to farmers, ranchers, and pro-
ducers or harvesters of aquatic prod-
ucts, bank and association boards may
adopt policies permitting the bank or
association to enter into agreements
with agents, dealers, cooperatives,
other lenders, and individuals to facili-
tate its making of loans to eligible
farmers, ranchers, and producers or
harvesters of aquatic products.

(b) A bank or association, pursuant
to its board policies, may enter into an
agreement with third parties that will
accrue to the benefit of the borrower
and the lender to perform functions in
the making or servicing of loans other
than the evaluation and approval of
loans. When such an agreement is de-
veloped, and the territory covered by
the agreement extends outside the ter-
ritorial limits of the originating asso-
ciation or bank, the written consent of
all affected banks or associations is re-
quired. Reasonable compensation may
be paid for services rendered.

(c) Production credit associations
and agricultural credit associations
may enter into agreements with pri-
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vate dealers or cooperatives permitting
them to take applications for loans
from the association to purchase farm
or aquatic equipment, supplies, and
machinery. Such agreements shall nor-
mally be limited to persons or busi-
nesses selling to farmers, ranchers, or
producers or harvesters of aquatic
products and shall contain credit lim-
its consistent with sound credit stand-
ards. When the sales territory of a
dealer or cooperative extends outside
the territory of the originating asso-
ciation or the Farm Credit district,
written consent of each bank and asso-
ciation affected shall be obtained be-
fore making such loans. Reasonable
compensation may be paid or charged
to a dealer or cooperative for services
rendered in connection with such pro-
grams.

(d) Farm Credit System institutions
that are direct lenders may enter into
memoranda of understanding among
themselves or with other lenders for
the simultaneous processing and clos-
ing of loans to a mutual borrower. The
basic policies and principles of each
System lender shall apply.

[47 FR 12146, Mar. 22, 1982. Redesignated at 53
FR 35454, Sept. 14, 1988, and amended at 55
FR 24886, June 19, 1990; 61 FR 67187, Dec. 20,
1996]

§614.4530 Special loans, production
credit associations and agricultural
credit associations.

Under policies approved by the bank
board and procedures developed by the
bank, production credit associations
and agricultural credit associations
may make the following special types
of loans on commodities covered by
price support programs. Notwith-
standing the regulations covering
other loans made by an association,
loans may be made to members on any
commodity for which a Commodity
Credit Corporation price support pro-
gram is in effect, at such rate of inter-
est and upon such terms as the bank
board may prescribe subject to the fol-
lowing conditions:

(a) The commodity offered as secu-
rity for the loan shall be eligible for
price support under a Commodity Cred-
it Corporation price support program
and shall be stored in a bonded public
warehouse, holding storage agreement
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for such commodity approved by Com-
modity Credit Corporation.

(b) The member shall have complied
with all Commodity Credit Corporation
eligibility requirements.

(¢c) The loan shall mature not later
than 30 days prior to the expiration of
the period during which the Com-
modity Credit Corporation 1loan or
other price support may be obtained on
the commodity and shall be secured by
pledge of negotiable warehouse receipts
covering the commodity.

(d) The borrower shall appoint the as-
sociation as his attorney-in-fact to ob-
tain a Commodity Credit Corporation
loan (or other such price support as is
available) in the event that the bor-
rower fails to do so prior to maturity
or repayment of the loan.

[37 FR 11424, June 7, 1972. Redesignated at 46
FR 51878, Oct. 22, 1981, and amended at 55 FR
24886, June 19, 1990]

Subpart P—Farm Credit Bank and
Agricultural Credit Bank Fi-
nancing of Other Financing
Institutions

SOURCE: 63 FR 36547, July 7, 1998, unless
otherwise noted.

§614.4540 Other financing institution
access to Farm Credit Banks and
agricultural credit banks for fund-
ing, discount, and other similar fi-
nancial assistance.

(a) Basic criteria for access. Any na-
tional bank, State bank, trust com-
pany, agriculture credit corporation,
incorporated livestock loan company,
savings association, credit union, or
any association of agricultural pro-
ducers engaged in the making of loans
to farmers and ranchers, and any cor-
poration engaged in the making of
loans to producers or harvesters of
aquatic products may become an other
financing institution (OFI) that funds,
discounts, and obtains other similar fi-
nancial assistance from a Farm Credit
Bank or agricultural credit bank in
order to extend short- and inter-
mediate-term credit to eligible bor-
rowers for authorized purposes pursu-
ant to sections 1.10(b) and 2.4(a) and (b)
of the Act. Each OFI shall be duly or-
ganized and qualified to make loans

§614.4540

and leases under the laws of each juris-
diction in which it operates.

(b) Assured access. Each Farm Credit
Bank or agricultural credit bank must
fund, discount, or provide other similar
financial assistance to any credit-
worthy OFI that:

(1) Maintains at least 15 percent of
its loan volume at a seasonal peak in
loans and leases to farmers, ranchers,
aquatic producers and harvesters. The
Farm Credit Bank or agricultural cred-
it bank shall not include the loan as-
sets of the OFI’s parent, affiliates, or
subsidiaries when determining compli-
ance with the requirement of this para-
graph; and

(2) Executes a general financing
agreement with the Farm Credit Bank
or agricultural credit bank that estab-
lishes a financing or discount relation-
ship for at least 2 years.

(c) Underwriting standards. KEach
Farm Credit Bank and agricultural
credit bank shall establish objective
policies, procedures, pricing guidelines,
and loan underwriting standards for de-
termining the creditworthiness of each
OFI applicant. A copy of such policies,
procedures, guidelines, and standards
shall be made available, upon request
to each OFI and OFI applicant.

(d) Denial of OFI access. A Farm Cred-
it Bank or an agricultural credit bank
may deny the funding request of any
creditworthy OFI that meets the condi-
tions in paragraph (b) of this section
only when such request would:

(1) Adversely affect a Farm Credit
Bank or agricultural credit bank’s abil-
ity to:

(i) Achieve and maintain established
or projected capital levels; or

(ii) Raise funds in the money mar-
kets; or

(2) Otherwise expose the Farm Credit
Bank or agricultural credit bank to
safety and soundness risks.

(e) Notice to applicants. Each Farm
Credit Bank or agricultural credit
bank shall render its decision on an
OFI1 application in as expeditious a
manner as is practicable. Upon reach-
ing a decision on an application, the
Farm Credit Bank or agricultural cred-
it bank shall provide prompt written
notice of its decision to the applicant.
When the Farm Credit Bank or agricul-
tural credit bank makes an adverse
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credit decision on an application, the
written notice shall include the spe-
cific reason(s) for the decision.

(f) Reports to the board of directors.
Each Farm Credit Bank and agricul-
tural credit bank shall provide its
board of directors with a written an-
nual report regarding the scope of OFI
program activities during the pre-
ceding fiscal year.

[63 FR 36547, July 7, 1998, as amended at 69
FR 29862, May 26, 2004]

§614.4550 Place of discount.

A Farm Credit Bank or agricultural
credit bank may provide funding, dis-
counting, or other similar financial as-
sistance to any OFI applicant. How-
ever, a Farm Credit Bank or agricul-
tural credit bank cannot fund, dis-
count, or extend other similar financial
assistance to an OFI that maintains its
headquarters, or has more than 50 per-
cent of its outstanding loan volume to
eligible borrowers who conduct agricul-
tural or aquatic operations in the char-
tered territory of another Farm Credit
bank unless it notifies such bank in
writing within five (5) business days of
receiving the OFI’s application for fi-
nancing. Two or more Farm Credit
banks cannot simultaneously fund the
same OFI.

[69 FR 29863, May 26, 2004]

§614.4560 Requirements for OFI fund-
ing relationships.

(a) As a condition for extending fund-
ing, discount and other similar finan-
cial assistance to an OFI, each Farm
Credit Bank or agricultural -credit
bank shall require every OFI to:

(1) Execute a general financing agree-
ment pursuant to the regulations in
subpart C of part 614; and

(2) Purchase non-voting stock in its
Farm Credit Bank or agricultural cred-
it bank pursuant to the bank’s bylaws.

(b) A Farm Credit Bank or agricul-
tural credit bank shall extend funding,
discount and other similar financial as-
sistance to an OFI only for purposes
and terms authorized under sections
1.10(b) and 2.4(a) and (b) of the Act.

(c) Rural home loans to borrowers
who are not bona fide farmers, ranch-
ers, and aquatic producers and har-
vesters are subject to the restrictions
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in §613.3030 of this chapter. Loans that
an OFI makes to processing and mar-
keting operators who supply less than
20 percent of the throughput shall be
included in the calculation that
§613.3010(b)(1) of this chapter estab-
lishes for Farm Credit Banks and agri-
cultural credit banks.

(d) The borrower rights requirements
in part C of title IV of the Act, and the
regulations in part 617 of this chapter
shall apply to all loans that an OFI
funds or discounts through a Farm
Credit Bank or agricultural credit
bank, unless such loans are subject to
the Truth-in-Lending Act, 15 U.S.C.
1601 et seq.

(e) As a condition for obtaining fund-
ing, discount and other similar finan-
cial assistance from a Farm Credit
Bank or agricultural credit bank, all
State banks, trust companies, or State-
chartered savings associations shall
execute a written consent that author-
izes their State regulators to furnish
examination reports to the Farm Cred-
it Administration upon its request.
Any OFI that is not a depository insti-
tution shall consent in writing to ex-
amination by the Farm Credit Admin-
istration as a condition precedent for
obtaining funding, discount and other
similar financial assistance from a
Farm Credit Bank or agricultural cred-
it bank, and file such consent with its
Farm Credit funding bank.

[63 FR 36547, July 7, 1998, as amended at 69
FR 10906, Mar. 9, 2004; 69 FR 29863, May 26,
2004]

§614.4570 Recourse and security.

(a) Full recourse and guarantee. All ob-
ligations that are funded or discounted
through a Farm Credit Bank or agri-
cultural credit bank shall be endorsed
with the full recourse or unconditional
guarantee of the OFI.

(b) General collateral. (1) Each Farm
Credit Bank and agricultural credit
bank shall take as collateral all notes,
drafts, and other obligations that it
funds or discounts for each OFI; and

(2) Each Farm Credit Bank and agri-
cultural credit bank shall perfect, in
accordance with State law, a senior se-
curity interest in any and all obliga-
tions and the proceeds thereunder that
the OFI pledges as collateral.
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(c) Supplemental collateral. (1) Each
Farm Credit Bank and agricultural
credit bank shall develop policies and
loan underwriting standards that es-
tablish uniform and objective require-
ments to determine the need and
amount of supplemental collateral or
other credit enhancements that each
OF1I shall provide as a condition for ob-
taining funding, discount and other
similar financial assistance from such
Farm Credit bank.

(2) The amount, type, and quality of
supplemental collateral or other credit
enhancements required for each OFI
shall be established in the general fi-
nancing agreement and shall be propor-
tional to the level of risk that the OFI
poses to the Farm Credit Bank or agri-
cultural credit bank.

§614.4580 Limitation on the extension
of funding, discount and other simi-
lar financial assistance to an OFI.

(a) No obligation shall be purchased
from or discounted for and no loan
shall be made or other similar finan-
cial assistance extended by a Farm
Credit Bank or agricultural credit
bank to an OFI if the amount of such
obligation added to the aggregate li-
abilities of such OFI, whether direct or
contingent (other than bona fide de-
posit liabilities), exceeds ten times the
paid-in and unimpaired capital and sur-
plus of such OFI or the amount of such
liabilities permitted under the laws of
the jurisdiction creating such OFI,
whichever is less.

(b) It shall be unlawful for any na-
tional bank that is indebted to any
Farm Credit Bank or agricultural cred-
it bank, on paper discounted or pur-
chased, to incur any additional indebt-
edness, if by virtue of such additional
indebtedness its aggregate liabilities,
direct or contingent, will exceed the
limitation described in paragraph (a) of
this section.

§614.4590 Equitable treatment of OFIs
and Farm Credit System associa-
tions.

(a) Each Farm Credit Bank and agri-
cultural credit bank shall apply com-
parable and objective loan under-
writing standards and pricing require-
ments to both OFIs and Farm Credit
System direct lender associations.

§614.4595

(b) The total charges that a Farm
Credit Bank or agricultural -credit
bank assesses an OFI through capital-
ization requirements, interest rates,
and fees shall be comparable to the
charges that the same Farm Credit
Bank or agricultural credit bank im-
poses on its direct lender associations.
Any variation between the overall
funding costs that OFIs and direct
lender associations are charged by the
same funding bank shall result from
differences in credit risk and adminis-
trative costs to the Farm Credit Bank
or agricultural credit bank.

(c) Upon request, each Farm Credit
Bank or agricultural credit bank must
provide each OFI and OFI applicant,
that has or is seeking to establish a
funding relationship with the Farm
Credit Bank or agricultural -credit
bank, a copy of its policies, procedures,
loan underwriting standards, and pric-
ing guidelines for OFIs. The pricing
guidelines must identify the specific
components that make up the cost of
funds for OFIs, and the amount of
these components expressed in basis
points.

(d) Upon request of any OFI or OFI
applicant, that has or is seeking to es-
tablish a funding relationship with the
Farm Credit Bank or agricultural cred-
it bank, the bank must explain in writ-
ing the reasons for any variation in the
overall funding costs it charges to OFIs
and affiliated direct lender associa-
tions. The written explanation must
compare the cost of funds that the
Farm Credit Bank or agricultural cred-
it bank charges the OFIs and affiliated
direct lender associations. When pos-
sible, the written explanation shall
compare the costs of funding that the
bank charges several OFIs and Farm
Credit associations that are similar in
size. However, the Farm Credit Bank or
agricultural credit bank must not dis-
close financial or confidential informa-
tion about any individual Farm Credit
association.

[63 FR 36547, July 7, 1998, as amended at 69
FR 29863, May 26, 2004]

§614.4595
OFlIs.

A Farm Credit Bank or agricultural
credit bank may disclose to members

Public disclosure about
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of the public the name, address, tele-
phone number, and Internet Web site
address of any affiliated OFI only if
such OFI, through a duly authorized of-
ficer, consents in writing. Each Farm
Credit Bank and agricultural credit
bank must adopt policies and proce-
dures for requesting, obtaining, and
maintaining the consent of its OFIs
and for disclosing this information to
the public.

[69 FR 29863, May 26, 2004]

§614.4600 Insolvency of an OFIL.

If an OFI that is indebted to a Farm
Credit Bank or agricultural -credit
bank becomes insolvent, is in process
of liquidation, or fails to service its
loans properly, the Farm Credit Bank
or agricultural credit bank may take
over such loans and other assets that
the OFI pledged as collateral. Once the
Farm Credit Bank or agricultural cred-
it bank exercises its remedies, it shall
have the authority to make additional
advances, to grant renewals and exten-
sions, and to take such other actions as
may be necessary to collect and service
loans to the OFI’s borrower. The fund-
ing Farm Credit Bank or agricultural
credit bank may also liquidate the
OFT’s loans and other assets in order to
achieve repayment of the debt.

Subpart @—Banks for Coopera-
tives and Agricultural Credit
Banks Financing International
Trade

§614.4700 Financing foreign trade re-
ceivables.

(a) Banks for cooperatives and agri-
cultural credit banks, under policies
adopted by their boards of directors,
are authorized to finance foreign trade
receivables on behalf of eligible co-
operatives to include the following:

(1) Advances against collections;

(2) Trade acceptances;

(3) Factoring; and

(4) Open accounts.

(b) To reduce credit, political, and
other risks associated with foreign
trade receivable financing, the banks
for cooperatives and agricultural credit
banks shall avail themselves of such
guarantee and insurance plans as are
available in the United States and
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other countries, such as the Foreign
Credit Insurance Association and the
Export-Import Bank of the United
States. Exceptions may be made where
a prospective borrower has had a long-
standing successful business relation-
ship with the eligible cooperative bor-
rower or an eligible cooperative which
is not a borrower if the prospective
borrower has a high credit rating as de-
termined by the bank.

(c) When financing a draft drawn on a
foreign importer, the banks should re-
tain recourse to the exporter unless
their credit evaluation of and experi-
ence with the importer indicate re-
course is not necessary or unless appro-
priate guarantees or insurance plans
are used.

(d) The financing of foreign trade re-
ceivables shall be limited by the poli-
cies of each bank’s board of directors.
The policies shall provide a method of
determining the maximum amount in
dollars, by country, to be financed and
establishing a maximum percentage of
the amount of a draft drawn on a for-
eign party against which the bank may
advance funds. The banks shall take
into consideration the following fac-
tors:

(1) The reputation and financial
strength of the foreign importer.

(2) The reputation and payment
record of the class of importers in the
same country as the subject importer
in regard to prompt payment of drafts
drawn upon them.

(3) The quality of the supporting doc-
uments offered with the draft.

(4) The degree of ease with which nec-
essary foreign exchange conversion can
be made, or the extent to which foreign
currency exposure may be hedged by
forward or future contracts.

(6) The reputation and financial
strength of the exporter.

(e) The banks may establish foreign
trade receivable financing programs by
which eligible parties pledge collec-
tions to the bank, and then may bor-
row from the bank up to a stated max-
imum percentage of the total amount
of receivables pledged at any one time.

(f) When financing foreign trade re-
ceivables, the banks shall take such
precautions and obtain such credit in-
formation as necessary to ascertain
that all parties to the transaction(s)
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being financed are reputable and capa-
ble of performing their responsibilities
under the contract of sale.

(g) When financing foreign trade re-
ceivables, the banks shall determine
that all shipments are covered by mari-
time insurance while on the high seas.

(h) Countries where credit is to be ex-
tended will be analyzed periodically
and systematically on a centralized
basis. The resulting country studies
will be disseminated to all banks for
cooperatives and agricultural -credit
banks to be used as inputs in credit
grading decisions.

[46 FR 51879, Oct. 22, 1981, as amended at 55
FR 24886, June 19, 1990; 62 FR 4445, Jan. 30,
1997]

§614.4710 [Reserved]

§614.4720 Letters of credit.

Banks for cooperatives and agricul-
tural credit banks, under policies
adopted by their boards of directors,
may issue, advise, or confirm import or
export letters of credit in accordance
with the Uniform Commercial Code, or
the Uniform Customs and Practice for
Documentary Credits, to or on behalf
of its customers. In addition, as a mat-
ter of sound banking practice, letters
of credit shall be issued in conformity
with the list which follows.

(a) Each letter of credit shall be in
writing and shall conspicuously state
that it is a letter of credit, or be con-
spicuously entitled as such.

(b) The letter of credit shall contain
a specified expiration date or be for a
definite term.

(c) The letter of credit shall contain
a sum certain.

(d) The bank’s obligation to pay
should arise only upon fulfilling the
terms and conditions as specified in the
letter of credit. The bank must not be
called upon to determine questions of
fact or law at issue between the ac-
count party and the beneficiary.

(e) The bank’s customer should have
an unqualified obligation to reimburse
the bank for payments made under the
letter of credit.

(f) All letters of credit shall be irrev-
ocable.

[46 FR 51879, Oct. 22, 1981, as amended at 55
FR 24887, June 19, 1990; 62 FR 4445, Jan. 30,
1997; 64 FR 43049, Aug. 9, 1999]

§614.4810

§614.4800 Guarantees and contracts of
suretyship.

A bank for cooperatives or an agri-
cultural credit bank, under a policy ap-
proved by the bank’s board of direc-
tors, may lend its credit, be itself a
surety to indemnify another, or other-
wise become a guarantor if an eligible
cooperative substantially benefits from
the performance of the transaction in-
volved. A bank may guarantee the debt
of eligible cooperatives and foreign
parties or otherwise agree to make
payments on the occurrence of readily
ascertainable events if the guarantee
or agreement specifies a maximum
monetary liability. Guarantees may be
secured or unsecured, and can include,
but are not limited to, such events as
nonpayment of taxes, rentals, customs
duties, costs of transport, and loss of or
nonconformance of shipping docu-
ments. The bank’s customer shall have
an unqualified obligation to reimburse
the bank for payments made under a
guarantee or surety.

[656 FR 24887, June 19, 1990, as amended at 62
FR 4445, Jan. 30, 1997]

§614.4810 Standby letters of credit.

(a) The banks for cooperatives and
agricultural credit banks are author-
ized to issue on behalf of parties eligi-
ble for financing under regulations
§614.4010(d) or §614.4020 standby letters
of credit that represent an obligation
to the beneficiary on the part of the
issuer:

(1) To repay money borrowed by, ad-
vanced to, or for the account of the ac-
count party, or

(2) To make payment on account of
any indebtedness undertaken by the
account party, or

(3) To make payment on account of
any default by the account party in the
performance of an obligation.

(b) As a matter of sound banking
practice, banks for cooperatives and
agricultural credit banks shall evalu-
ate applications for standby letters of
credit on the basis of the loan under-
writing standards adopted pursuant to
§614.4150 of the regulations.

[46 FR 51879, Oct. 22, 1981, as amended at 55
FR 24887, June 19, 1990; 62 FR 4445, Jan. 30,
1997; 62 FR 51015, Sept. 30, 1997]
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§614.4900 Foreign exchange.

(a) Before a bank for cooperatives or
an agricultural credit bank may en-
gage in any financial transaction
which transports monetary instru-
ments from any place within the
United States to or through any place
outside the United States or to any
place within the United States, the
bank must have policies adopted by the
bank’s board of directors governing
such transactions and must have estab-
lished bank procedures to safeguard
the interests of the stockholders of the
bank in regard to such transactions.

(b) Under policies adopted by the
bank’s board of directors, a bank for
cooperatives or an agricultural credit
bank may engage in currency exchange
activities necessary to service indi-
vidual transactions that may be fi-
nanced under the regulations author-
izing export, import, and other inter-
nationally related credit and financial
services. These currency exchange ac-
tivities shall not include any loans or
commitments intended to finance spec-
ulative futures transactions by eligible
borrowers in foreign currencies. The
bank may engage, on behalf of the eli-
gible borrowers or on its own behalf, in
bona fide hedging transactions and po-
sitions, where such transactions or po-
sitions normally reduce risks in the
conduct and management of inter-
national financial activities. The
bank’s policies should include estab-
lished guidelines for:

(1) Net overnight positions, by cur-
rency.

(2) Maturity distribution, by cur-
rency, of foreign currency assets, li-
abilities, and foreign exchange con-
tracts.

(3) Outstanding contracts with indi-
vidual customers and banks.

(4) Credit approval procedures safe-
guarding against delivery or settle-
ment risk.

(6) Total value of outstanding con-
tracts—spot and forward.

(c) A bank for cooperatives or an ag-
ricultural credit bank is responsible for
its compliance with the laws of the
United States in regard to reporting re-
quirements of the Department of the
Treasury pertaining to currency ex-
change activities and international
transfers of monetary instruments.
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(d) A bank for cooperatives or an ag-
ricultural credit bank engaged in for-
eign exchange trading shall have writ-
ten policies describing the scope of
trading activity authorized, delegation
of authority, types of services offered,
trading limits, reporting requirements,
and internal accounting controls.

(e) The bank’s trading guideline poli-
cies should provide for reporting proce-
dures adequate to inform management
properly of trading activities and to fa-
cilitate detection of lack of compliance
with policy directives.

(f) The bank’s policies shall establish
foreign exchange delivery limits for el-
igible customers with relationship to
the customer’s financial capability to
bear the financial risks assumed. The
bank will be expected to maintain doc-
umentary evidence that a customer’s
delivery exposure is reasonable, and
that responsible bank officers rou-
tinely review outstanding delivery ex-
posure of individual customers.

(g) The bank’s personnel policies
shall include written standards of con-
duct for those involved with foreign ex-
change activities, including the fol-
lowing which should be prohibited:

(1) Trading with entities affiliated
with the bank or with members of the
board of directors.

(2) Foreign exchange and deposit
transactions with other bank employ-
ees.

(3) Personal business relationships
with foreign exchange and money bro-
kers with whom the bank deals.

(h) The bank’s policies should provide
detailed instructions regarding the
need for bank officers to disclose the
limits of responsibility and liability of
the bank when it holds positions or
executes contracts for the account of
eligible parties. The bank’s policies re-
garding the respective procedures
should provide reasonable assurance
that reports on trading activities are
current and complete, and that the op-
portunity for concealment of unauthor-
ized transactions is kept at the abso-
lute minimum.

(i) The banks for cooperatives and ag-
ricultural credit banks shall use the
Funding Corporation for purposes of
trading foreign exchange. All foreign
exchange transactions shall be made by
the Funding Corporation on behalf of
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the banks consistent with instructions
received from the respective banks.

(j) Guidelines (b) through (i) of this
section will not apply if a bank pur-
chases or sells foreign exchange
through a commercial bank and has no
foreign exchange risk exposure.

[46 FR 51879, Oct. 22, 1981, as amended at 55
FR 24887, June 19, 1990; 62 FR 4445, Jan. 30,
1997]

Subpart R—Secondary Market
Authorities

§614.4910 Basic authorities.

(a) Any bank or association of the
Farm Credit System, except a bank for
cooperatives, with direct lending au-
thority may originate agricultural real
estate loans for sale to one or more
certified agricultural mortgage mar-
keting facilities under title VIII of the
Act.

(b) Any bank or association of the
Farm Credit System, except a bank for
cooperatives, may operate as an agri-
cultural mortgage marketing facility
under title VIII of the Act, either act-
ing alone or jointly with other banks
and/or associations, if so certified by
the Federal Agricultural Mortgage
Corporation.

[564 FR 1155, Jan. 12, 1989]

Subpart S—Flood Insurance
Requirements

SOURCE: 61 FR 45711, Aug. 29, 1996, unless
otherwise noted.

§614.4920 Purpose and scope.

(a) Purpose. This subpart implements
the requirements of the National Flood
Insurance Act of 1968 (1968 Act), as
amended, and the Flood Disaster Pro-
tection Act of 1973 (1973 Act), as
amended (42 U.S.C. 4001-4129).

(b) Scope. This subpart, except for
§§614.4940 and 614.4950, applies to loans
of Farm Credit System (System) insti-
tutions that are secured by buildings
or mobile homes located or to be lo-
cated in areas determined by the Direc-
tor of the Federal Emergency Manage-
ment Agency to have special flood haz-
ards. Sections 614.4940 and 614.4950
apply to loans secured by buildings or
mobile homes, regardless of location.

§614.4925

§614.4925 Definitions.

(a) Building means a walled and
roofed structure, other than a gas or
liquid storage tank, that is principally
above ground and affixed to a perma-
nent site, and a walled and roofed
structure while in the course of con-
struction, alteration, or repair.

(b) Community means a State or a po-
litical subdivision of a State that has
zoning and building code jurisdiction
over a particular area having special
flood hazards.

(c) Designated loan means a loan se-
cured by a building or a mobile home
that is located or to be located in a
special flood hazard area in which flood
insurance is available under the 1968
Act.

(d) Director of FEMA means the Direc-
tor of the Federal Emergency Manage-
ment Agency.

(e) Mobile home means a structure,
transportable in one or more sections,
that is built on a permanent chassis
and designed for use with or without a
permanent foundation when attached
to the required utilities. The term mo-
bile home does not include a rec-
reational vehicle. For purposes of this
subpart, the term mobile home means a
mobile home on a permanent founda-
tion. The term mobile home includes a
manufactured home as that term is
used in the NFIP.

(f) NFIP means the National Flood
Insurance Program authorized under
the 1968 Act.

(g) Residential improved real estate
means real estate upon which a home
or other residential building is located
or to be located.

(h) Servicer means the person respon-
sible for:

(1) Receiving any scheduled, periodic
payments from a borrower under the
terms of a loan, including amounts for
taxes, insurance premiums, and other
charges with respect to the property
securing the loan; and

(2) Making payments of principal and
interest and any other payments from
the amounts received from the bor-
rower as may be required under the
terms of the loan.

(i) Special flood hazard area means the
land in the flood plain within a com-
munity having at least a one percent
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chance of flooding in any given year, as
designated by the Director of FEMA.

(j) Table funding means a settlement
at which a loan is funded by a contem-
poraneous advance of loan funds and an
assignment of the loan to the person
advancing the funds.

§614.4930 Requirement to purchase
flood insurance where available.

(a) In general. A System institution
shall not make, increase, extend or
renew any designated loan unless the
building or mobile home and any per-
sonal property securing the loan are
covered by flood insurance for the term
of the loan. The amount of insurance
must be at least equal to the out-
standing principal balance of the des-
ignated loan or the maximum limit of
coverage available for the particular
type of property under the 1968 Act.
Flood insurance coverage under the
Act is limited to the overall value of
the property securing the designated
loan minus the value of the land on
which the property is located.

(b) Table funded loans. A System in-
stitution that acquires a loan from a
mortgage broker or other entity
through table funding shall be consid-
ered to be making a loan for purposes
of this part.

(c) Exemptions. The flood insurance
requirement of paragraph (a) of this
section does not apply with respect to:

(1) Any State-owned property covered
under a policy of self-insurance satis-
factory to the Director of FEMA, who
publishes and periodically revises the
list of States falling within this exemp-
tion; or

(2) Property securing any loan with
an original principal balance of $5,000
or less and a repayment term of one
year or less.

§614.4935

If a System institution requires the
escrow of taxes, insurance premiums,
fees, or any other charges for a loan se-
cured by residential improved real es-
tate or a mobile home that is made, in-
creased, extended or renewed on or
after October 4, 1996, the institution
shall also require the escrow of all pre-
miums and fees for any flood insurance
required under §614.4930. The institu-
tion, or a servicer acting on behalf of

Escrow requirement.
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the institution, shall deposit the flood
insurance premiums on behalf of the
borrower in an escrow account. This es-
crow account will be subject to escrow
requirements adopted pursuant to sec-
tion 10 of the Real Estate Settlement
Procedures Act of 1974 (12 U.S.C. 2609)
(RESPA), which generally limits the
amount that may be maintained in es-
crow accounts for certain types of
loans and requires escrow account
statements for those accounts, only if
the loan is otherwise subject to
RESPA. Following receipt of a notice
from the Director of FEMA or other
provider of flood insurance that pre-
miums are due, the institution, or a
servicer acting on behalf of the institu-
tion, shall pay the amount owed to the
insurance provider from the escrow ac-
count by the date when such premiums
are due.

§614.4940 Required use of standard
flood hazard determination form.

(a) Use of form. System institutions
must use the standard flood hazard de-
termination form developed by the Di-
rector of FEMA when determining
whether the building or mobile home
offered as collateral security for a loan
is or will be located in a special flood
hazard area in which flood insurance is
available under the 1968 Act. The
standard flood hazard determination
form may be used in a printed, comput-
erized, or electronic manner. A System
institution may obtain the standard
flood hazard determination form by
written request to FEMA, P.O. Box
2012, Jessup, MD 20794-2012.

(b) Retention of form. System institu-
tions shall retain a copy of the com-
pleted standard flood hazard deter-
mination form, in either hard copy or
electronic form, for the period of time
the institution owns the loan.

[61 FR 45711, Aug. 29, 1996, as amended at 64
FR 71274, Dec. 21, 1999]

§614.4945 Forced placement of flood
insurance.

If a System institution, or a servicer
acting on behalf of the institution, de-
termines at any time during the term
of a designated loan, that the building
or mobile home and any personal prop-
erty securing the designated loan are
not covered by flood insurance or are

154



Farm Credit Administration

covered by flood insurance in an
amount less than the amount required
under §614.4930(a), then the institution
or its servicer shall notify the borrower
that the borrower should obtain flood
insurance, at the borrower’s expense,
in an amount at least equal to the
amount required under §614.4930(a), for
the remaining term of the loan. If the
borrower fails to obtain flood insurance
within 45 days after notification, then
the institution or its servicer shall pur-
chase insurance on the borrower’s be-
half. The institution or its servicer
may charge the borrower for the cost
of premiums and fees incurred in pur-
chasing the insurance.

§614.4950 Determination fees.

(a) General. Notwithstanding any
Federal or State law other than the
1973 Act, any System institution, or a
servicer acting on behalf of the institu-
tion, may charge a reasonable fee for
determining whether the building or
mobile home securing the loan is lo-
cated or will be located in a special
flood hazard area. A determination fee
may also include, but is not limited to,
a fee for life-of-loan monitoring.

(b) Borrower fee. The determination
fee authorized by paragraph (a) of this
section may be charged to the borrower
if the determination:

(1) Is made in connection with a mak-
ing, increasing, extending, or renewing
of the loan that is initiated by the bor-
rower;

(2) Reflects the Director of FEMA’s
revision or updating of floodplain areas
or flood-risk zones;

(3) Reflects the Director of FEMA’s
publication of a notice or compendium
that:

(i) Affects the area in which the
building or mobile home securing the
loan is located; or

(ii) By determination of the Director
of FEMA, may reasonably require a de-
termination whether the building or
mobile home securing the loan is lo-
cated in a special flood hazard area; or

(4) Results in the purchase of flood
insurance coverage under §614.4945.

(c) Purchaser or transferee fee. The de-
termination fee authorized by para-
graph (a) of this section may be
charged to the purchaser or transferee

§614.4955

of a loan in the case of the sale or
transfer of the loan.

§614.4955 Notice of special flood haz-
ards and availability of Federal dis-
aster relief assistance.

(a) Notice requirement. When a System
institution makes, increases, extends,
or renews a loan secured by a building
or a mobile home located or to be lo-
cated in a special flood hazard area, the
institution shall mail or deliver a writ-
ten notice containing the information
specified in paragraph (b) of this sec-
tion to the borrower and to the
servicer of the loan. Notice is required
whether or not flood insurance is avail-
able under the 1968 Act for the collat-
eral securing the loan.

(b) Contents of notice. The written no-
tice must include the following infor-
mation:

(1) A warning, in a form approved by
the Director of FEMA, that the build-
ing or the mobile home is or will be lo-
cated in a special flood hazard area;

(2) A description of the flood insur-
ance purchase requirements set forth
in section 102(b) of the 1973 Act (42
U.S.C. 4012a(b));

(3) A statement, where applicable,
that flood insurance coverage is avail-
able under the NFIP and also may be
available from private insurers; and

(4) A statement whether Federal dis-
aster relief assistance may be available
in the event of damage to the building
or the mobile home caused by flooding
in a Federally declared disaster.

(c) Timing of motice. The institution
shall provide the notice required by
paragraph (a) of this section to the bor-
rower within a reasonable time before
the completion of the transaction, and
to the servicer as promptly as prac-
ticable after the institution provides
notice to the borrower and in any
event no later than the time the insti-
tution provides other similar notices to
the servicer concerning hazard insur-
ance and taxes. Notice to the servicer
may be made electronically or may
take the form of a copy of the notice to
the borrower.

(d) Record of receipt. Each institution
shall retain a record of the receipt of
the notices by the borrower and the
servicer for the period of time the in-
stitution owns the loan.
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(e) Alternate method of notice. Instead
of providing the notice to the borrower
required by paragraph (a) of this sec-
tion, an institution may obtain satis-
factory written assurance from a seller
or lessor that, within a reasonable time
before the completion of the sale or
lease transaction, the seller or lessor
has provided such notice to the pur-
chaser or lessee. The institution shall
retain a record of the written assur-
ance from the seller or lessor for the
period of time the institution owns the
loan.

(f) Use of prescribed form of notice. An
institution will be considered to be in
compliance with the requirements of
this section for notice to the borrower
by providing written notice to the bor-
rower containing the Ilanguage pre-
sented in appendix A to this subpart
within a reasonable time before the
completion of the transaction. The no-
tice presented in appendix A to this
subpart satisfies the borrower notice
requirements of the 1968 Act.

§614.4960 Notice of servicer’s identity.

(a) Notice requirement. When a System
institution makes, increases, extends,
renews, sells, or transfers a loan se-
cured by a building or mobile home lo-
cated or to be located in a special flood
hazard area, the institution shall no-
tify the Director of FEMA (or the Di-
rector’s designee) in writing of the
identity of the servicer of the loan. The
Director of FEMA has designated the
insurance provider to receive the insti-
tution’s notice of the servicer’s iden-
tity. This notice may be provided elec-
tronically if electronic transmission is
satisfactory to the Director of FEMA’s
designee.

(b) Transfer of servicing rights. The in-
stitution shall notify the Director of
FEMA (or the Director’s designee) of
any change in the servicer of a loan de-
scribed in paragraph (a) of this section
within 60 days after the effective date
of the change. This notice may be pro-
vided electronically if electronic trans-
mission is satisfactory to the Director
of FEMA’s designee. Upon any change
in the servicing of a loan described in
paragraph (a) of this section, the duty
to provide notice under this paragraph
(b) shall transfer to the transferee
servicer.
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APPENDIX A TO SUBPART S OF PART
614—SAMPLE FORM OF NOTICE OF
SPECIAL FLOOD HAZARDS AND
AVAILABILITY OF FEDERAL DISASTER
RELIEF ASSISTANCE

We are giving you this notice to inform
you that:

The building or mobile home securing the
loan for which you have applied is or will be
located in an area with special flood hazards.

The area has been identified by the Direc-
tor of the Federal Emergency Management
Agency (FEMA) as a special flood hazard
area using FEMA’s Flood Insurance Rate Map
or the Flood Hazard Boundary Map for the
following community: ) . This
area has at least a one percent (1%) chance
of a flood equal to or exceeding the base
flood elevation (a 100-year flood) in any
given year. During the life of a 30-year mort-
gage loan, the risk of a 100-year flood in a
special flood hazard area is 26 percent (26%).

Federal law allows a lender and borrower

jointly to request the Director of FEMA to
review the determination of whether the
property securing the loan is located in a
special flood hazard area. If you would like
to make such a request, please contact us for
further information.
The community in which the prop-
erty securing the loan is located participates
in the National Flood Insurance Program
(NFIP). Federal law will not allow us to
make you the loan that you have applied for
if you do not purchase flood insurance. The
flood insurance must be maintained for the
life of the loan. If you fail to purchase or
renew flood insurance on the property, Fed-
eral law authorizes and requires us to pur-
chase the flood insurance for you at your ex-
pense.

e Flood insurance coverage under the NFIP
may be purchased through an insurance
agent who will obtain the policy either di-
rectly through the NFIP or through an in-
surance company that participates in the
NFIP. Flood insurance also may be available
from private insurers that do not participate
in the NFIP.

e At a minimum, flood insurance pur-
chased must cover the lesser of:

(1) The outstanding principal balance of
the loan; or

(2) The maximum amount of coverage al-
lowed for the type of property under the
NFIP.

Flood insurance coverage under the NFIP
is limited to the overall value of the prop-
erty securing the loan minus the value of the
land on which the property is located.

e Federal disaster relief assistance (usu-
ally in the form of a low-interest loan) may
be available for damages incurred in excess
of your flood insurance if your community’s
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participation in the NFIP is in accordance
with NFIP requirements.

Flood insurance coverage under the
NFIP is not available for the property secur-
ing the loan because the community in
which the property is located does not par-
ticipate in the NFIP. In addition, if the non-
participating community has been identified
for at least one year as containing a special
flood hazard area, properties located in the
community will not be eligible for Federal
disaster relief assistance in the event of a
Federally-declared flood disaster.

PART 615—FUNDING AND FISCAL
AFFAIRS, LOAN POLICIES AND
OPERATIONS, AND FUNDING OP-
ERATIONS

Subpart A—Funding

Sec.

615.5000 General responsibilities.

615.5010 Funding Corporation.

615.5030 Borrowings from
banks.

615.5040 Borrowings from financial institu-
tions other than commercial banks.

commercial

Subpart B—Collateral

615.5045
615.5050

Definitions.

Collateral requirements.

615.5060 Special collateral requirement.

615.5090 Reduction in carrying value of col-
lateral.

Subpart C—lIssuance of Bonds, Notes,
Debentures and Similar Obligations

615.5100 Authority to issue.

615.5101 Requirements for issuance.

615.5102 Issuance of debt obligations
through the Funding Corporation.

615.5103-615.5104 [Reserved]

615.51056 Consolidated Systemwide notes.

Subpart D—Other Funding

Authority to issue (other funding).
Purchase eligibility requirement.
Procedures.

615.5110
615.5120
615.5130

Subpart E—Investment Management

615.5131
615.5132
615.5133
615.5134
615.5135

Definitions.

Investment purposes.

Investment management.

Liquidity reserve requirement.

Management of interest rate risk.

615.5136 Emergencies impeding normal ac-
cess of Farm Credit banks to capital
markets.

615.5140 Eligible investments.

615.5141 Stress tests for mortgage securi-
ties.

Pt. 615

615.5142 Association investments.

615.5143 Disposal of ineligible investments.

615.5144 Banks for cooperatives and agricul-
tural credit banks.

Subpart F—Property, Transfers of Capital,
and Other Investments

615.5170 Real and personal property.

615.5171 Transfer of capital from banks to
associations.

615.5172 Production credit association and
agricultural credit association invest-
ment in farmers’ notes given to coopera-
tives and dealers.

615.5173 Stock of the Federal Agricultural
Mortgage Corporation.

615.5174 Farmer Mac securities.

615.5175 Investments in Farm Credit System
institution preferred stock.

Subpart G—Risk Assessment and
Management

615.5180 Interest rate risk management by
banks—general.

615.5181 Bank interest rate risk manage-
ment program.

615.5182 Interest rate risk management by
associations and other Farm Credit Sys-
tem institutions other than banks.

Subpart H—Capital Adequacy

615.5200 Capital planning.

615.5201 Definitions.

615.5206 Minimum permanent capital stand-
ards.

615.5206 Permanent capital ratio computa-
tion.

615.5207 Capital adjustments and associated
reductions to assets.

615.5208 Allotment of allocated investments.

615.5209 Deferred-tax assets.

615.5210 Risk-adjusted assets.

615.5211 Risk categories—balance sheet as-
sets.

615.5212 Credit conversion factors—off-bal-
ance sheet items.

615.5215 Distribution of earnings.

615.5216 [Reserved]

Subpart I—Issuance of Equities

615.5220 Capitalization bylaws.

615.5230 Implementation of
principles.

615.5240 Permanent capital requirements.

615.5245 Limitations on association pre-
ferred stock.

615.5250 Disclosure requirements for bor-
rower stock.

615.5255 Disclosure and review requirements
for other equities.

cooperative
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Subpart J—Retirement of Equities and
Payment of Dividends

615.5260 Retirement of eligible borrower
stock.

615.5270 Retirement of other equities.

615.56280 Retirement in event of default.

615.5290 Retirement of capital stock and
participation certificates in event of re-
structuring.

615.5295 Payment of dividends.

Subpart K—Surplus and Collateral
Requirements

615.5301
615.5330
615.5335
615.5336

Definitions.

Minimum surplus ratios.
Bank net collateral ratio.
Compliance and reporting.

Subpart L—Establishment of Minimum
Capital Ratios for an Individual institution

615.56350 General—Applicability.

615.56351 Standards for determination of ap-
propriate individual institution min-
imum capital ratios.

615.5352 Procedures.

615.5353 Relation to other actions.

615.5354 Enforcement.

Subpart M—Issuance of a Capital Directive

615.5356 Purpose and scope.

615.5356 Notice of intent to issue a capital
directive.

615.5357 Response to notice.

615.5358 Decision.

615.5359 Issuance of a capital directive.

615.5360 Reconsideration based on change in
circumstances.

615.5361 Relation to other administrative
actions.

Subpart N [Reserved]

Subpart O—Book-Entry Procedures for
Farm Credit Securities

615.56450 Definitions.

615.5451 Book-entry and definitive securi-
ties.

615.5452 Law governing rights and obliga-
tions of Federal Reserve Banks, Farm
Credit banks, and Funding Corporation;
rights of any person against Federal Re-
serve Banks, Farm Credit banks, and
Funding Corporation.

615.54563 Law governing other interests.

615.5454 Creation of participant’s security
entitlement; security interests.

615.5455 Obligations of the Farm Credit
banks and the Funding Corporation; no
adverse claims.

615.56456 Authority of
Banks.

Federal Reserve
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615.5457 Withdrawal of eligible book-entry
securities for conversion to definitive
form.

615.5458 Waiver of regulations.

615.5459 Liability of Farm Credit banks,
Funding Corporation and Federal Re-
serve Banks.

615.5460 Additional provisions.

615.5461 Lost, stolen, destroyed, mutilated
or defaced Farm Credit securities, in-
cluding coupons.

615.5462 Restrictive endorsement of bearer
securities.

Subpart P—Global Debt Securities

615.5500 Definitions.
615.5502 Issuance of global debt securities.

Subpart Q—Bankers Acceptances

615.5550 Bankers’ acceptances.
Subpart R [Reserved]

Subpart S—Federal Agricultural Mortgage
Corporation Securities

615.5570 Book-entry procedures for Federal
Agricultural Mortgage Corporation secu-
rities.

AUTHORITY: Secs. 1.5, 1.7, 1.10, 1.11, 1.12, 2.2,
2.3, 2.4, 2.5, 2.12, 3.1, 3.7, 3.11, 3.25, 4.3, 4.3A, 4.9,
4.14B, 4.25, 5.9, 5.17, 6.20, 6.26, 8.0, 8.3, 8.4, 8.6,
8.8, 8.10, 8.12 of the Farm Credit Act (12
U.S.C. 2013, 2015, 2018, 2019, 2020, 2073, 2074,
2075, 2076, 2093, 2122, 2128, 2132, 2146, 2154,
2154a, 2160, 2202b, 2211, 2243, 2252, 2278b, 2278b—
6, 2279aa, 2279aa-3, 2279aa-4, 2279aa-6, 2279aa—
8, 2279aa-10, 2279aa-12); sec. 301(a) of Pub. L.
100233, 101 Stat. 1568, 1608.

Subpart A—Funding

§615.5000 General responsibilities.

(a) The System Dbanks, acting
through the Federal Farm Credit
Banks Funding Corporation (Funding
Corporation), have the primary respon-
sibility for obtaining funds for the
lending operations of the System insti-
tutions.

(b) The System’s funding operations
have a significant impact upon the in-
vestment community, the general pub-
lic, and the national economy in both
the volume and the manner by which
funds are raised. The Farm Credit Ad-
ministration supervises compliance
with the statutory collateral require-
ments for the debt obligations issued.
The Chairman of the Farm Credit Ad-
ministration, under policies adopted by
the Board, consults with the Secretary
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of the Treasury concerning the Sys-
tem’s funding activities, pursuant to
section 5.10 of the Act.

[564 FR 1158, Jan. 12, 1989]

§615.5010 Funding Corporation.

(a) The Funding Corporation shall
issue, market, and handle the obliga-
tions of the banks issued under section
4.2(b) through (d) of the Act and inter-
bank or intersystem flow of funds as
may from time to time be required,
and, upon request of the banks, shall
handle investment portfolios. The
Funding Corporation shall maintain
accurate and timely records. The Sys-
tem banks shall provide for the sale of
such obligations through the Funding
Corporation by negotiation, offer, bid,
or syndicate sale, and for the delivery
of such obligations by book entry, wire
transfer, or such other means as may
be appropriate.

(b) The interaction of the System
with the financial community shall be
conducted principally through the
Funding Corporation. The Funding
Corporation shall be subject to regula-
tion and examination by the Farm
Credit Administration.

[564 FR 1158, Jan. 12, 1989]

§615.5030 Borrowings from commer-
cial banks.

Each System bank board, by resolu-
tion, shall authorize all commercial
bank borrowings by that System bank.

[64 FR 1159, Jan. 12, 1989, as amended at 75
FR 35968, June 24, 2010]

§615.5040 Borrowings from financial
institutions other than commercial
banks.

The Farm Credit banks may borrow
from other financial institutions, such
as insurance companies, Federal agen-
cies, or Federal reserve banks.

[37 FR 11434, June 7, 1972, as amended at 54
FR 1151, Jan. 12, 1989; 54 FR 50736, Dec. 11,
1989]

Subpart B—Collateral

SOURCE: 54 FR 1159, Jan. 12, 1989, unless
otherwise noted.

§615.5050

§615.5045

(a) Cost means the actual amount
paid for any asset.

(b) Market value means the price at
which a willing seller would sell to a
willing buyer, neither under any com-
pulsion to buy or sell.

(¢c) Unpaid balance means total prin-
cipal and accrued interest owed.

(d) Secured interbank loan means a
loan from one Farm Credit System
bank to another Farm Credit System
bank, secured by assets of the bor-
rowing Farm Credit System bank.

Definitions.

§615.5050 Collateral requirements.

(a) Each bank shall have on hand at
the time of issuance of any notes,
bonds, debentures, or other similar ob-
ligations, and at all times thereafter
maintain, free from any lien or other
pledge, assets consisting of notes and
other obligations representing loans
made under the authority of the Act,
real or personal property acquired in
connection with loans made under the
Act, obligations of the United States or
any agency thereof direct or fully guar-
anteed, other bank assets (including
marketable securities) approved by the
Farm Credit Administration, cash, or
cash equivalents approved by the Farm
Credit Administration, in an aggregate
value equal to the total amount of
notes, bonds, debentures, or other simi-
lar obligations outstanding for which
the bank is primarily liable.

(b) The collateral value of eligible in-
vestments (as defined in §615.5140) shall
be the lower of cost or market value.

(c)(1) Except as otherwise provided in
this paragraph, the collateral value of
notes and other obligations rep-
resenting loans made under the author-
ity of any Farm Credit Act shall be the
unpaid balance of such loans adjusted
for any allowance for loan losses (ex-
cept as provided for in §615.5090).

(2) The collateral value of loans in
process of liquidation or foreclosure,
judgments, and sales contracts shall be
the unpaid balance of such loans, judg-
ments, and contracts adjusted for any
allowance for losses.

(3) The collateral value of loans
which have been restructured by any
action, such as an extension,
deferment, or partial release, shall be
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the new unpaid balance of the loans ad-
justed for any allowance for losses.

(4) The collateral value of property
acquired in the liquidation of loans
shall be the book value of such prop-
erty adjusted for any allowance for
losses.

(5) Collateral shall not include the
amount of any loan that exceeds the
maximum amount authorized under
the Act or part 614 of these regulations.

(6) Collateral may include the collat-
eral value of secured interbank loans,
computed as provided in §615.5050(c)(1),
provided that the assets securing the
loan could serve as collateral sup-
porting the issuance of obligations
under §615.5050(a). In computing its eli-
gible collateral, the borrowing bank
shall not count the assets securing
such loan.

(d) BEach bank shall have procedures
which will ensure that the bank is in
compliance with the statutory require-
ments for maintenance of collateral.
Such procedures shall include provi-
sions for:

(1) Adequate safekeeping facilities;

(2) Methods to determine that debt
instruments meet all requirements of
law and regulations;

(3) A report signed by an authorized
bank officer at each regular meeting of
the board of directors certifying the
eligibility and the adequacy of collat-
eral. Items to be reported will include
but not be limited to the total amount
of eligible collateral, amount of ineli-
gible loans, amount of deductions, and
the amount of excess collateral; and

(4) Written procedures and practices
to ensure that there will be a high de-
gree of accuracy in protecting and ac-
counting for the collateral.

§615.5060 Special collateral require-
ment.

(a) An attorney lien certification
need not be obtained at the time a note
is accepted as collateral if the counsel
for the bank or association has deter-
mined, in writing, that the bank or as-
sociation procedures provide sufficient
safeguards to ensure that a real estate
mortgage loan, within the meaning of
section 1.7(a) of the Act, made by the
bank or association will be secured by
a first lien or its equivalent on the bor-
rower’s interest in the primary real es-
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tate security. However, the note shall
be withdrawn from collateral upon the
expiration of 1 year from the date of
the loan closing, unless, before the end
of such period:

(1) An attorney has certified that the
bank or association has a first lien or
its equivalent from a security stand-
point in the primary real estate secu-
rity for the loan; or

(2) The bank or association has ob-
tained a title insurance policy insuring
that it has a first lien or its equivalent
from a security standpoint in the pri-
mary real estate security for the loan,
and all of the following requirements
are satisfied:

(i) The final policy was issued by a
title insurance company that has been
licensed to issue such policies by the
appropriate state insurance regulatory
body or bodies, has not been barred or
suspended, and has been approved by
the lending institution;

(ii) The standard form on which the
final policy was issued has been ap-
proved by the counsel for the lending
institution;

(iii) The final policy was issued for an
amount at least equal to the balance
outstanding on the real estate mort-
gage loan or, if separate policies are
issued to insure separate tracts, the
minimum amount insured by each pol-
icy shall bear the same ratio to the
outstanding balance of the loan that
the appraised value of the tract insured
by that policy bears to the appraised
value of all the real estate security for
the loan; and

(iv) Personnel meeting written stand-
ards of training and experience in real
estate title matters prescribed by the
counsel for the lending institution cer-
tified in writing that:

(A) They reviewed the final policy
and that the policy complies with
standards prescribed by such counsel;
and

(B) The final policy insures that a
first lien or its equivalent from a secu-
rity standpoint has been obtained on
the primary real estate security for the
loan.

(b) A loan participation agreement to
which a System bank or association is
a participant and involving a loan
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originated by another lender shall con-
stitute an obligation meeting the col-
lateral requirements of §615.5050(a).

[64 FR 1159, Jan. 12, 1989, as amended at 59
FR 3787, Jan. 27, 1994]

§615.5090 Reduction in carrying value
of collateral.

When the bank or Farm Credit Ad-
ministration determines that a loan
did not conform to the requirements of
the law or regulations at the time the
loan was closed, such loan shall be
withdrawn from collateral until the
cause of ineligibility is remedied. When
a loan has been classified as a loss
loan, the bank shall adjust the collat-
eral value of the loan accordingly.

Subpart C—lIssuance of Bonds,
Notes, Debentures and Similar
Obligations

§615.5100 Authority to issue.

The Act authorizes each bank of the
System, subject to the collateral re-
quirements of section 4.3(c) of the Act,
to issue:

(a) Notes, bonds, debentures, or other
similar obligations;

(b) Consolidated obligations, to-
gether with any or all banks organized
and operating under the same title of
the Act;

(c) Systemwide obligations, together
with other banks of the System; and

(d) Investment bonds to the author-
ized purchasers subject to the limita-
tions contained in the regulations set
forth in subpart D.

[64 FR 1160, Jan. 12, 1989]

§615.5101 Requirements for issuance.

Except as provided in section 4.2(e) of
the Act, each debt obligation shall
meet the following requirements:

(a) Each debt obligation shall be
issued through the Federal Farm Cred-
it Banks Funding Corporation acting
for System banks.

(b) Each debt obligation shall be au-
thorized by resolution of the board(s)
of directors of the issuer(s). Each par-
ticipating bank shall provide, in its au-
thorizing resolution, for its primary li-
ability on the portion of any consoli-
dated or Systemwide obligation issued
on its behalf and be jointly and sever-

§615.5102

ally liable for the payment of any addi-
tional sums as called upon by the Farm
Credit Administration, in accordance
with section 4.4 of the Act, in the event
any bank primarily liable therefor is
unable to pay.

(c) Each issuance of debt obligations
shall meet the collateral requirements
set forth in subpart B.

(d) Each issuance of debt obligations
shall be approved by the Farm Credit
Administration.

(e)(1) Consultation with the Sec-
retary of the Treasury required by 31
U.S.C. 9108 shall be conducted by Sys-
tem representatives and shall have oc-
curred prior to each debt issuance.

(2) Under policies adopted by the
Board of the Farm Credit Administra-
tion, the Chairman will consult with
the Secretary of the Treasury on a reg-
ular basis concerning the exercise by
the System of the powers conferred
under section 4.2 of the Act.

[564 FR 1160, Jan. 12, 1989]

§615.5102 Issuance of debt obligations
through the Funding Corporation.

(a) The amount, maturities, rates or
interest, terms and conditions of par-
ticipation by the System banks in each
issue of joint, consolidated or System-
wide obligations shall be determined
by the Funding Corporation estab-
lished pursuant to section 4.9 of the
Act, acting for the banks of the Sys-
tem, subject to the approval of the
Farm Credit Administration in accord-
ance with §615.5102.

(b) The Funding Corporation shall
plan and develop funding guidelines,
priorities, and objectives based upon
the asset/liability management policies
of the System institutions and the re-
quirements of the market. The guide-
lines, priorities, and objectives shall be
designed to ensure that the debt mar-
keting responsibilities of the Funding
Corporation will continue to provide
flexibility for the banks and are fis-
cally sound.

(c) For all debt issuances conducted
by the Funding Corporation, the spe-
cific prior approval of the Farm Credit
Administration must be obtained prior
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§§615.5103-615.5104

to the distribution and sale of the obli-
gation pursuant to section 4.9 of the
Act.

[64 FR 1160, Jan. 12, 1989]
§§615.5103-615.5104 [Reserved]

§615.5105
notes.

Consolidated Systemwide notes au-
thorized under §615.5100(b) shall be sub-
ject to the following provisions unless
otherwise approved by the Farm Credit
Administration:

(a) Maturities shall be not less than
five days nor more than 365 days.

(b) Prices shall be on a discount yield
basis or as determined by the Funding
Corporation.

[42 FR 32227, June 24, 1977, as amended at 47
FR 28609, July 1, 1982; 54 FR 1160, Jan. 12,
1989; 60 FR 20011, Apr. 24, 1995]

Subpart D—Other Funding

§615.5110 Authority to
funding).

Consolidated Systemwide

issue (other

Any Farm Credit bank may issue
Farm Credit Investment Bonds directly
to those eligible as set forth in
§615.5120(a). The bonds are subject to
the limitations contained in the Fed-
eral Reserve Board’s Regulation Q.

[43 FR 47489, Oct. 16, 1978; 43 FR 55239, Nov.
27, 1978]

§615.5120 Purchase eligibility require-
ment.

(a) Limitations. Eligibility to pur-
chase Farm Credit Investment Bonds
shall be limited to members and em-
ployees of the Farm Credit banks and
associations, except any bank officers,
directors, and employees who are in-
volved in setting the term or rate, to
retired employees who are beneficiaries
of a pension or retirement program of
the Farm Credit banks or associations,
and to retired employees of the Farm
Credit Administration. A member of a
Farm Credit association or a bank for
cooperatives need not be an active bor-
rower to be eligible. A member of any
Farm Credit institution may purchase
investment bonds from any of the in-
stitutions in the district which offer
the purchase program. Patrons, mem-
bers, employees, or stockholder of
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other financing institutions dis-
counting loans with a Farm Credit
Bank or agricultural credit bank or of
any legal entity which is a borrower
from any Farm Credit institution as
such are ineligible as they are not
members of a Farm Credit institution.
Stock or participation certificates
shall not be sold merely to qualify a
party for the purchase of Farm Credit
Investment Bonds. For purposes of this
section “member” means a stockholder
or participation certificate holder who
acquired stock or participation certifi-
cates to obtain a loan, to purchase
stock for investment or to qualify for
other services of the association or
bank. A person who assumes a loan is
not a member unless he becomes a
stockholder or participation certificate
holder in connection with that loan.
Employee means a regular full-time
employee of a Farm Credit bank or as-
sociation. Retired employee means a
retiree who is a direct beneficiary of a
pension or retirement program of a
Farm Credit bank or association or the
Farm Credit Administration under
civil service retirement.

(b) Form and ownership. Farm Credit
Investment Bonds are registered bonds
issued in definitive or book-entry form
depending on investor preference. The
registration used must express the ac-
tual ownership of an interest in the
bond and will be considered by the
issuing institution as conclusive of
such ownership and interest. No des-
ignation of an attorney, agent, or other
representative to request or receive
payment on behalf of the owner or co-
owner, nor any restriction on the right
of the owner or coowner to receive pay-
ment of the bond or interest, except as
provided in this section may be made
in the registration or otherwise. Reg-
istrations requested in applications for
the purchase shall be clear, accurate,
complete, and conform with one of the
registration provisions set forth in this
section, and include the appropriate
taxpayer identifying number. Registra-
tions requested will be inscribed on the
face of the bond if in definitive form or
on the confirmation of investment if in
book-entry form. The following provi-
sions shall apply for registration of
Farm Credit Investment Bonds:
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(1) In all cases the member’s name
(whether a natural person, fiduciary, or
legal entity) or employee’s name must
appear as owner of the bond.

(2) A bond may be registered in the
name of a fiduciary only if the fidu-
ciary is in fact the member.

(3) A member or employee may not
use a form of registration (such as a
gift to a minor, irrevocable trust, etc.)
which would divest himself of owner-
ship. However, a minor may be named
as coowner or beneficiary.

(4) If a member is a natural person, a
second natural person, member or non-
member, may be named as coowner or
beneficiary. Coownership may not in-
volve a fiduciary or private organiza-
tion.

(5) In the coownership form the con-
nective “or” shall serve the same pur-
pose as “joint tenants with right of sur-
vivorship.”

[43 FR 47489, Oct. 16, 1978; 43 FR 55239, Nov.
27, 1978, as amended at 56 FR 2675, Jan. 24,
1991; 61 FR 67187, Dec. 20, 1996]

§615.5130 Procedures.

Procedures relating to issuance, pric-
ing, payment of interest, redemption,
replacement of lost or stolen bonds and
other matters shall be promulgated
under the authority of this regulation
as operating instructions to banks and
associations.

[37 FR 11434, June 7, 1972]

Subpart E—Investment
Management

§615.5131 Definitions.

For purposes of this subpart, the fol-
lowing definitions apply:

(a) Asset-backed securities (ABS) mean
investment securities that provide for
ownership of a fractional undivided in-
terest or collateral interests in specific
assets of a trust that are sold and trad-
ed in the capital markets. For the pur-
poses of this subpart, ABS exclude
mortgage securities that are defined in
§615.5131(h).

(b) Eurodollar time deposit means a
non-negotiable deposit denominated in
United States dollars and issued by an
overseas branch of a United States
bank or by a foreign bank outside the
United States.

§615.5131

(c) Final maturity means the last date
on which the remaining principal
amount of a security is due and pay-
able (matures) to the registered owner.
It does not mean the call date, the ex-
pected average life, the duration, or
the weighted average maturity.

(d) General obligations of a State or
political subdivision means:

(1) The full faith and credit obliga-
tions of a State, the District of Colum-
bia, the Commonwealth of Puerto Rico,
a territory or possession of the United
States, or a political subdivision there-
of that possesses general powers of tax-
ation, including property taxation; or

(2) An obligation that is uncondition-
ally guaranteed by an obligor pos-
sessing general powers of taxation, in-
cluding property taxation.

(e) Liquid investments are assets that
can be promptly converted into cash
without significant loss to the inves-
tor. In the money market, a security is
liquid if the spread between its bid and
ask price is narrow and a reasonable
amount can be sold at those prices.

(f) Loans are defined by §621.2(f) of
this chapter and they are calculated
quarterly (as of the last day of March,
June, September, and December) by
using the average daily balance of
loans during the quarter.

(g) Market risk means the risk to the
financial condition of your institution
because the value of your holdings may
decline if interest rates or market
prices change. Exposure to market risk
is measured by assessing the effect of
changing rates and prices on either the
earnings or economic value of an indi-
vidual instrument, a portfolio, or the
entire institution.

(h) Mortgage securities means securi-
ties that are either:

(1) Pass-through securities or partici-
pation certificates that represent own-
ership of a fractional undivided inter-
est in a specified pool of residential
(excluding home equity loans), multi-
family or commercial mortgages, or

(2) A multiclass security (including
collateralized mortgage obligations
and real estate mortgage investment
conduits) that is backed by a pool of
residential, multifamily or commercial
real estate mortgages, pass-through
mortgage securities, or other
multiclass mortgage securities.
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(i) Nationally Recognized Statistical
Rating Organization (NRSRO) means a
rating organization that the Securities
and Exchange Commission recognizes
as an NRSRO.

(j) Revenue bond means an obligation
of a municipal government that fi-
nances a specific project or enterprise
but it is not a full faith and credit obli-
gation. The obligor pays a portion of
the revenue generated by the project or
enterprise to the bondholders.

(k) Weighted average life (WAL) means
the average time until the investor re-
ceives the principal on a security,
weighted by the size of each principal
payment and calculated under specified
prepayment assumptions.

(1) You means a Farm Credit bank,
association, or service corporation.

[64 FR 28895, May 28, 1999, as amended at 70
FR 51589, Aug. 31, 2005]

§615.5132 Investment purposes.

Each Farm Credit bank is allowed to
hold eligible investments, listed under
§615.5140, in an amount not to exceed 35
percent of its total outstanding loans,
to comply with the liquidity reserve re-
quirement of §615.5134, manage surplus
short-term funds, and manage interest
rate risk under §615.5135.

[70 FR 51589, Aug. 31, 2005]

§615.5133 Investment management.

(a) Responsibilities of Board of Direc-
tors. Your board must adopt written
policies for managing your investment
activities. Your board of directors
must also ensure that management
complies with these policies and that
appropriate internal controls are in
place to prevent loss. Annually, the
board of directors must review these
investment policies and make any
changes that are needed.

(b) Investment policies. Your board’s
written investment policies must ad-
dress the purposes and objectives of in-
vestments, risk tolerance, delegations
of authority, and reporting require-
ments. Investment policies must be ap-
propriate for the size, types, and risk
characteristics of your investments.

(c) Risk tolerance. Your investment
policies must establish risk limits and
diversification requirements for the
various classes of eligible investments
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and for the entire investment portfolio.
These policies must ensure that you
maintain appropriate diversification of
your investment portfolio. Risk limits
must be based on your institutional ob-
jectives, capital position, and risk tol-
erance. Your policies must identify the
types and quantity of investments that
you will hold to achieve your objec-
tives and control credit, market, li-
quidity, and operational risks. The pol-
icy of any association or service cor-
poration that holds significant invest-
ments and each bank must establish
risk limits for the following four types
of risk.

(1) Credit risk. Investment policies
must establish:

(i) Credit quality standards, limits on
counterparty risk, and risk diversifica-
tion standards that limit concentra-
tions based on a single or related
counterparty(ies), a geographical area,
industries or obligations with similar
characteristics.

(ii) Criteria for selecting brokers,
dealers, and investment bankers (col-
lectively, securities firms). You must
buy and sell eligible investments with
more than one securities firm. As part
of your annual review of your invest-
ment policies, your board of directors
must review the criteria for selecting
securities firms and determine whether
to continue your existing relationships
with them.

(iii) Collateral margin requirements
on repurchase agreements.

(2) Market risk. Investment policies
must set market risk limits for specific
types of investments, the investment
portfolio, or your institution. Your
board of directors must establish mar-
ket risk limits in accordance with
these regulations and our other poli-
cies.

(3) Liquidity risk. Investment policies
must describe the liquidity character-
istics of eligible investments that you
will hold to meet your liquidity needs
and institutional objectives.

(4) Operational risk. Investment poli-
cies must address operational risks, in-
cluding delegations of authority and
internal controls in accordance with
paragraphs (d) and (e) of this section.

(d) Delegation of authority. All delega-
tions of authority to specified per-
sonnel or committees must state the
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extent of management’s authority and
responsibilities for investments.

(e) Internal controls. You must:

(1) Establish appropriate internal
controls to detect and prevent loss,
fraud, embezzlement, conflicts of inter-
est, and unauthorized investments.

(2) Establish and maintain a separa-
tion of duties and supervision between
personnel who execute investment
transactions and personnel who ap-
prove, revaluate, and oversee invest-
ments.

(3) Maintain management informa-
tion systems that are appropriate for
the level and complexity of your in-
vestment activities.

(f) Securities valuation. (1) Before you
purchase a security, you must evaluate
its credit quality and its price sensi-
tivity to changes in market interest
rates. You must also verify the value of
a security that you plan to purchase,
other than a new issue, with a source
that is independent of the broker, deal-
er, counterparty or other intermediary
to the transaction.

(2) You must determine the fair mar-
ket value of each security in your port-
folio and the fair market value of your
whole investment portfolio at Ileast
monthly. You must also evaluate the
credit quality and price sensitivity to
change in market interest rates of all
investments that you hold on an ongo-
ing basis.

(3) Before you sell a security, you
must verify its value with a source
that is independent of the broker, deal-
er, counterparty, or other intermediary
to the transaction.

(g) Reports to the board. Each quarter,
management must report to the board
of directors or a board committee on
the performance and risk of each class
of investments and the entire invest-
ment portfolio. These reports must
identify all gains and losses that you
incur during the quarter on individual
securities that you sold before matu-
rity. Reports must also identify poten-
tial risk exposure to changes in market
interest rates and other factors that
may affect the value of your bank’s in-
vestment holdings. Management’s re-
port must discuss how investments af-
fect your bank’s overall financial con-
dition and must evaluate whether the
performance of the investment port-

§615.5134

folio effectively achieves the board’s
objectives. Any deviations from the
board’s policies must be specifically
identified in the report.

[64 FR 28895, May 28, 1999]

§615.5134 Liquidity reserve require-
ment.

(a) Each Farm Credit bank must
maintain a liquidity reserve, dis-
counted in accordance with paragraph
(c) of this section, sufficient to fund 90
days of the principal portion of matur-
ing obligations and other borrowings of
the bank at all times. The liquidity re-
serve may only be funded from cash,
including cash due from traded but not
yvet settled debt, and the eligible in-
vestments under §615.5140. Money mar-
ket instruments, floating, and fixed
rate debt securities used to fund the 1li-
quidity reserve must be backed by the
full faith and credit of the United
States or rated in one of the two high-
est NRSRO credit categories. If not
rated, the issuer’s NRSRO credit rat-
ing, if one of the two highest, may be
used.

(b) All investments that the bank
holds for the purpose of meeting the 1li-
quidity reserve requirement of this sec-
tion must be free of lien.

(c) The liquid assets of the liquidity
reserve are discounted as follows:

(1) Multiply cash and overnight in-
vestments by 100 percent.

(2) Multiply money market instru-
ments and floating rate debt securities
that are below the contractual cap rate
by 95 percent of the market value.

(3) Multiply fixed rate debt securities
and floating rate debt securities that
meet or exceed the contractual cap
rate by 90 percent of the market value.

(4) Multiply individual securities in
diversified investment funds by the dis-
counts that would apply to the securi-
ties if held separately.

(d) Each Farm Credit bank must have
a contingency plan to address liquidity
shortfalls during market disruptions.
The board of directors must review the
plan each year, making all needed
changes. Farm Credit banks may incor-
porate these requirements into their
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§615.5133 investment management poli-
cies.

[68 FR 63056, Nov. 30, 1993, as amended at 64
FR 28896, May 28, 1999; 70 FR 51590, Aug. 31,
2005]

§615.5135 Management of interest rate
risk.

The board of directors of each Farm
Credit Bank, bank for cooperatives,
and agricultural credit bank shall de-
velop and implement an interest rate
risk management program as set forth
in subpart G of this part. The board of
directors shall adopt an interest rate
risk management section of an asset/li-
ability management policy which es-
tablishes interest rate risk exposure
limits as well as the criteria to deter-
mine compliance with these limits. At
a minimum, the interest rate risk man-
agement section shall establish poli-
cies and procedures for the bank to:

(a) Identify and analyze the causes of
risks within its existing balance sheet
structure;

(b) Measure the potential impact of
these risks on projected earnings and
market values by conducting interest
rate shock tests and simulations of
multiple economic scenarios at least
on a quarterly basis;

(c) Explore and implement actions
needed to obtain its desired risk man-
agement objectives;

(d) Document the objectives that the
bank is attempting to achieve by pur-
chasing eligible investments that are
authorized by §615.5140 of this subpart;

(e) Evaluate and document, at least
quarterly, whether these investments

12 CFR Ch. VI (1-1-11 Edition)

have actually met the objectives stated
under paragraph (d) of this section.

[68 FR 63056, Nov. 30, 1993, as amended at 63
FR 39225, July 22, 1998]

§615.5136 Emergencies impeding nor-
mal access of Farm Credit banks to
capital markets.

An emergency shall be deemed to
exist whenever a financial, economic,
agricultural or national defense crisis
could impede the normal access of
Farm Credit banks to the capital mar-
kets. Whenever the Farm Credit Ad-
ministration determines after con-
sultations with the Federal Farm Cred-
it Banks Funding Corporation that
such an emergency exists, the Farm
Credit Administration Board shall, in
its sole discretion, adopt a resolution
that:

(a) Increases the amount of eligible
investments that Farm Credit Banks,
banks for cooperatives and agricultural
credit banks are authorized to hold
pursuant to §615.5132 of this subpart;
and/or

(b) Modifies or waives the liquidity
reserve requirement in §615.5134 of this
subpart.

[568 FR 63057, Nov. 30, 1993]

§615.5140 Eligible investments.

(a) You may hold only the following
types of investments listed in the In-
vestment Eligibility Criteria Table.
These investments must be denomi-
nated in United States dollars.
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maintain the highest sovereign rating

(b) Rating of foreign countries. When-
ever the obligor or issuer of an eligible

investment

for political and economic stability by

an NRSRO.

the

located outside

is

United States, the host country must
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(c) Marketable securities. All eligible
investments, except money market in-
struments, must be marketable. An eli-
gible investment is marketable if you
can sell it quickly at a price that close-
ly reflects its fair value in an active
and universally recognized secondary
market.

(d) Obligor limits. (1) You may not in-
vest more than 20 percent of your total
capital in eligible investments issued
by any single institution, issuer, or ob-
ligor. This obligor limit does not apply
to obligations, including mortgage se-
curities, that are issued or guaranteed
as to interest and principal by the
United States, its agencies, instrumen-
talities, or corporations.

(2) Obligor limits for your holdings in
an investment company. You must count
securities that you hold through an in-
vestment company towards the obligor
limit of this section unless the invest-
ment company’s holdings of the secu-
rity of any one issuer do not exceed
five (5) percent of the investment com-
pany’s total portfolio.

(e) Other investments approved by the
FCA. You may purchase and hold other
investments that we approve. Your re-
quest for our approval must explain the
risk characteristics of the investment
and your purpose and objectives for
making the investment.

[64 FR 28896, May 28, 1999]

§615.5141 Stress tests for mortgage se-
curities.

Mortgage securities are not eligible
investments unless they pass a stress
test. You must perform stress tests to
determine how interest rate changes
will affect the cashflow and price of
each mortgage security that you pur-
chase and hold, except for adjustable
rate securities that reprice at intervals
of 12 months or less and are tied to an
index. You must also use stress tests to
gauge how interest rate fluctuations on
mortgage securities affect your institu-
tion’s capital and earnings. You may
conduct the stress tests as described in
either paragraph (a) or (b) of this sec-
tion.

(a) Mortgage securities must comply
with the following three tests at the
time of purchase and each following
quarter:
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(1) Average Life Test. The expected
WAL of the instrument does not exceed
5 years.

(2) Average Life Sensitivity Test. The
expected WAL does not extend for more
than 2 years, assuming an immediate
and sustained parallel shift in the yield
curve of plus 300 basis points, nor
shorten for more than 3 years, assum-
ing an immediate and sustained par-
allel shift in the yield curve of minus
300 basis points.

(3) Price Sensitivity Test. The esti-
mated change in price is not more than
thirteen (13) percent due to an imme-
diate and sustained parallel shift in the
yield curve of plus or minus 300 basis
points.

(4) Exemption. A floating rate mort-
gage security is subject only to the
price sensitivity test in paragraph
(a)(3) of this section if at the time of
purchase and each quarter thereafter it
bears a rate of interest that is below
its contractual cap.

(b) You may use an alternative stress
test to evaluate the price sensitivity of
your mortgage securities. An alter-
native stress test must be able to
measure the price sensitivity of mort-
gage instruments over different inter-
est rate/yield curve scenarios. The
methodology that you use to analyze
mortgage securities must be appro-
priate for the complexity of the instru-
ment’s structure and cashflows. Prior
to purchase and each quarter there-
after, you must use the stress test to
determine that the risk in the mort-
gage security is within the risk limits
of your board’s investment policies.
The stress test must enable you to de-
termine at the time of purchase and
each subsequent quarter that the mort-
gage security does not expose your cap-
ital or earnings to excessive risks.

(c) You must rely on verifiable infor-
mation to support all your assump-
tions, including prepayment and inter-
est rate volatility assumptions, when
you apply the stress tests in either
paragraph (a) or (b) of this section. You
must document the basis for all as-
sumptions that you use to evaluate the
security and its underlying mortgages.
You must also document all subse-
quent changes in your assumptions. If
at any time after purchase, a mortgage
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security no longer complies with re-
quirements in this section, you must
divest it in accordance with §615.5143.

[64 FR 28899, May 28, 1999]
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An association may hold eligible in-
vestments listed in §615.5140, with the
approval of its funding bank, for the
purposes of reducing interest rate risk
and managing surplus short-term
funds. Each bank must review annually
the investment portfolio of every asso-
ciation that it funds.

[64 FR 28899, May 28, 1999]

Association investments.

§615.5143 Disposal of ineligible invest-
ments.

You must dispose of an ineligible in-
vestment within 6 months unless we
approve, in writing, a plan that author-
izes you to divest the instrument over
a longer period of time. An acceptable
divestiture plan must require you to
dispose of the ineligible investment as
quickly as possible without substantial
financial loss. Until you actually dis-
pose of the ineligible investment, the
managers of your investment portfolio
must report at least quarterly to your
board of directors about the status and
performance of the ineligible instru-
ment, the reasons why it remains ineli-
gible, and the managers’ progress in
disposing of the investment.

[64 FR 28899, May 28, 1999]

§615.5144 Banks for cooperatives and
agricultural credit banks.

As may be authorized by the banks
for cooperatives’ or agricultural credit
banks boards of directors ownership in-
vestment may be made in foreign busi-
ness entities solely for the purpose of
obtaining credit information and other
services needed to facilitate trans-
actions which may be financed under
section 3.7(b) of the Farm Credit Act
Amendments of 1980. Such an invest-
ment shall not exceed the level re-
quired to access credit and other serv-
ices of the entity and shall not be made
for earnings purposes. The business en-
tity shall be deemed to be principally
engaged in providing credit informa-
tion to and performing such servicing
functions for its members where such
activities constitute a materially im-
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portant line of business to its mem-
bers. Also, investments must be made
by a bank for cooperatives or agricul-
tural credit bank for its own account
and not on behalf of its members. The
bank for cooperatives or agricultural
credit bank shall use only those serv-
ices provided by the business entity as
necessary to facilitate transactions au-
thorized by section 3.7(b) of the Farm
Credit Act Amendments of 1980.

[46 FR 55088, Nov. 6, 1981, as amended at 54
FR 1151, Jan. 12, 1989; 54 FR 50736, Dec. 11,
1989; 61 FR 67187, Dec. 20, 1996. Redesignated
at 64 FR 28899, May 28, 1999]

Subpart F—Property, Transfers of
Capital, and Other Investments

§615.5170 Real and personal property.

Real estate and personal property
may be acquired, held, or disposed of
by any Farm Credit institution for the
necessary and normal operations of its
business. The purchase, lease, or con-
struction of office quarters shall be
limited to facilities reasonably nec-
essary to meet the foreseeable require-
ments of the institution. Property
shall not be acquired if it involves, or
appears to involve, a bank or associa-
tion in the real estate or other unre-
lated business.

[560 FR 48554, Nov. 26, 1985. Redesignated at 58
FR 63056, Nov. 30, 1993, and amended at 60 FR
20011, Apr. 24, 1995]

§615.5171 Transfer of capital from

banks to associations.

(a) Definitions for this section—(1)
Transfer of capital means any payment
or forbearance by a Farm Credit Bank
or agricultural credit bank (collec-
tively, bank) to an affiliated associa-
tion, including but not limited to:

(i) The purchase of nonvoting stock
or participation certificates;

(ii) The payment of cash;

(iii) Debt forgiveness or reduction;

(iv) Interest rate concessions or in-
terest-free loans;

(v) The transfer of loans at other
than fair market value;

(vi) The reduction or elimination of
standard loan servicing or other fees;
and

170



Farm Credit Administration

(vii) The assumption of operating or
other expenses, such as legal fees or in-
surance premiums.

(2) Preferential transfer of capital
means a transfer of capital that is not
available to all similarly situated af-
filiated associations.

(3) Nonroutine transfer of capital
means a transfer of capital that is not
available in the ordinary course of
business.

(b) Considerations for preferential or
nonroutine transfers of capital. Before
authorizing a preferential or nonrou-
tine transfer of capital, a bank board of
directors must take into account and
document whether:

(1) The transfer of capital is in the
best interests of all of the share-
holders;

(2) The bank will be able to achieve
its capital adequacy and business plan
goals after making the transfer of cap-
ital; and

(3) The transfer of capital is the
“least cost” alternative available and
will enable the association to maintain
sound, adequate, and constructive serv-
ice to borrowers.

(c) Notification requirements. At least
30 days before making a preferential or
nonroutine transfer of capital to an af-
filiated association, banks must pro-
vide shareholders and the Chief Exam-
iner of the Farm Credit Administration
with a description of the transfer and
the documentation required by para-
graph (b) of this section.

[64 FR 49961, Sept. 15, 1999]

§615.5172 Production credit associa-
tion and agricultural credit associa-
tion investment in farmers’ notes
given to cooperatives and dealers.

(a) In accordance with policies pre-
scribed by the board of directors of the
Farm Credit Bank or agricultural cred-
it bank and each production credit as-
sociation and agricultural credit asso-
ciation (hereinafter association(s)),
such association(s) may invest in
notes, conditional sales contracts, and
other similar obligations given to co-
operatives and private dealers by farm-
ers and ranchers eligible to borrow
from such associations.

(b) Such notes and other obligations
evidencing purchases of farm machin-
ery, supplies, equipment, home appli-
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ances, and other items of a capital na-
ture handled by cooperatives and pri-
vate dealers will be eligible for pur-
chase as investments.

(c) The total amount which an asso-
ciation may invest in such obligations
at any one time shall not exceed 15 per-
cent of the balance of its loans out-
standing at the close of the associa-
tion’s preceding fiscal year. In addi-
tion, the total amount which an asso-
ciation may invest in such obligations
that are originated by any one coopera-
tive or private dealer, at any one time,
shall not exceed 50 percent of associa-
tion capital and surplus.

(d) All notes in which an association
invests shall be endorsed with full re-
course against the cooperative or deal-
er. The association shall contact each
notemaker who meets the association’s
credit standards to encourage him to
become a borrower.

[64 FR 1158, Jan. 12, 1989, as amended at 55
FR 24888, June 19, 1990; 55 FR 38313, Sept. 18,
1990. Redesignated at 58 FR 63056, Nov. 30,
1993]

§615.5173 Stock of the Federal Agri-
cultural Mortgage Corporation.

Banks and associations of the Farm
Credit System are authorized to pur-
chase and hold Class B common stock
of the Federal Agricultural Mortgage
Corporation pursuant to section 8.4 of
the Farm Credit Act.

[68 FR 63058, Nov. 30, 1993]

§615.5174 Farmer Mac securities.

(a) General authority. You may pur-
chase and hold mortgage securities
that are issued or guaranteed as to
both principal and interest by the Fed-
eral Agricultural Mortgage Corpora-
tion (Farmer Mac securities). You may
purchase and hold Farmer Mac securi-
ties for the purposes of managing cred-
it and interest rate risks, and fur-
thering your mission to finance agri-
culture. The total value of your Farm-
er Mac securities cannot exceed your
total outstanding loans, as defined by
§615.5131(f).

(b) Board and management responsibil-
ities. Your board of directors must
adopt written policies that will govern
your investments in Farmer Mac secu-
rities. All delegations of authority to
specified personnel or committees
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must state the extent of management’s
authority and responsibilities for man-
aging your investments in Farmer Mac
securities. The board of directors must
also ensure that appropriate internal
controls are in place to prevent loss, in
accordance with §615.5133(e). Manage-
ment must submit quarterly reports to
the board of directors on the perform-
ance of all investments in Farmer Mac
securities. Annually, your board of di-
rectors must review these policies and
the performance of your Farmer Mac
securities and make any changes that
are needed.

(c) Policies. Your board of directors
must establish investment policies for
Farmer Mac securities that include
your:

(1) Objectives for holding Farmer Mac
securities.

(2) Credit risk parameters including:

(i) The quantities and types of Farm-
er Mac mortgage securities that are
collateralized by qualified agricultural
mortgages, rural home loans, and loans
guaranteed by the Farm Service Agen-
cy.

(ii) Product and geographic diver-
sification for the loans that underlie
the security; and

(iii) Minimum pool size, minimum
number of loans in each pool, and max-
imum allowable premiums or discounts
on these securities.

(38) Liquidity risk tolerance and the li-
quidity characteristics of Farmer Mac
securities that are suitable to meet
your institutional objectives. A bank
may not include Farmer Mac mortgage
securities in the liquidity reserve
maintained to comply with §615.5134.

(4) Market risk limits based on the ef-
fects that the Farmer Mac securities
have on your capital and earnings.

(d) Stress Test. You must perform
stress tests on mortgage securities
that are issued or guaranteed by Farm-
er Mac in accordance with the require-
ments of §615.5141(b) and (c). If a Farm-
er Mac security fails a stress test, you
must divest it as required by §615.5143.

[64 FR 28899, May 28, 1999, as amended at 70
FR 51590, Aug. 31, 2005]

§615.5175 Investments in Farm Credit
System institution preferred stock.
Except as provided for in §615.5171,

Farm Credit banks, associations and
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service corporations may only pur-
chase preferred stock issued by another
Farm Credit System institution, in-
cluding the Federal Agricultural Mort-
gage Corporation, with the written
prior approval of the Farm Credit Ad-
ministration. The request for approval
should explain the terms and risk char-
acteristics of the investment and the
purpose and objectives for making the
investment.

[70 FR 53908, Sept. 13, 2005]

Subpart G—Risk Assessment and
Management

SOURCE: 63 FR 39225, July 22, 1998, unless
otherwise noted.

§615.5180 Interest rate risk manage-
ment by banks—general.

The board of directors of each Farm
Credit Bank, bank for cooperatives,
and agricultural credit bank shall de-
velop and implement an interest rate
risk management program tailored to
the needs of the institution and con-
sistent with the requirements set forth
in §615.56135 of this part. The program
shall establish a risk management
process that effectively identifies,
measures, monitors, and controls inter-
est rate risk.

§615.5181 Bank interest rate risk man-
agement program.

(a) The board of directors of each
Farm Credit Bank, bank for coopera-
tives, and agricultural credit bank is
responsible for providing effective
oversight to the interest rate risk man-
agement program and must be knowl-
edgeable of the nature and level of in-
terest rate risk taken by the institu-
tion.

(b) Senior management is responsible
for ensuring that interest rate risk is
properly managed on both a long-range
and a day-to-day basis.

§615.5182 Interest rate risk manage-
ment by associations and other
Farm Credit System institutions
other than banks.

Any association or other Farm Credit
System institution other than banks,
excluding the Federal Agricultural
Mortgage Corporation, with interest
rate risk that could lead to significant
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declines in net income or in the market
value of capital shall comply with the
requirements of §§615.5180 and 615.5181.
The interest rate risk management
program required under §615.5181 shall
be commensurate with the level of in-
terest rate risk of the institution.

Subpart H—Capital Adequacy

SOURCE: 53 FR 39247, Oct. 6, 1988, unless
otherwise noted.

§615.5200 Capital planning.

(a) The Board of Directors of each
Farm Credit System institution shall
determine the amount of total capital,
core surplus, total surplus, and
unallocated surplus needed to assure
the institution’s continued financial
viability and to provide for growth nec-
essary to meet the needs of its bor-
rowers. The minimum capital stand-
ards specified in this part are not
meant to be adopted as the optimal
capital level in the institution’s cap-
ital adequacy plan. Rather, the stand-
ards are intended to serve as minimum
levels of capital that each institution
must maintain to protect against the
credit and other general risks inherent
in its operations.

(b) Each Board of Directors shall es-
tablish, adopt, and maintain a formal
written capital adequacy plan as a part
of the financial plan required by
§618.8440 of this chapter. The plan shall
include the capital targets that are
necessary to achieve the institution’s
capital adequacy goals as well as the
minimum permanent capital and sur-
plus standards. The plan shall address
any projected dividends, patronage dis-
tribution, equity requirements, or
other action that may decrease the in-
stitution’s capital or the components
thereof for which minimum amounts
are required by this part. The plan
shall set forth the circumstances in
which retirements or revolvements of
stock or equities may occur. If the plan
provides for retirement or revolvement
of equities included in core surplus, in
connection with a loan default or the
death of a former borrower, the plan
must require the institution to make a
prior determination that such retire-
ment or revolvement is in the best in-
terest of the institution, and also re-
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quire the institution to charge off an
amount of the indebtedness on the loan
equal to the amount of the equities
that are retired or canceled. In addi-
tion to factors that must be considered
in meeting the minimum standards,
the board of directors shall also con-
sider at least the following factors in
developing the capital adequacy plan:

(1) Capability of management and the
board of directors;

(2) Quality of operating policies, pro-
cedures, and internal controls;

(3) Quality and quantity of earnings;

(4) Asset quality and the adequacy of
the allowance for losses to absorb po-
tential loss within the loan and lease
portfolios;

(5) Sufficiency of liquid funds;

(6) Needs of an institution’s customer
base; and

(7) Any other risk-oriented activities,
such as funding and interest rate risks,
potential obligations under joint and
several liability, contingent and off-
balance-sheet liabilities or other condi-
tions warranting additional capital.

[63 FR 39247, Oct. 6, 1988, as amended at 62 FR
4446, Jan. 30, 1997; 71 FR 5763, Feb. 2, 2006]

§615.5201 Definitions.

For the purpose of this subpart, the
following definitions apply:

Allocated investment means earnings
allocated but not paid in cash by a Sys-
tem bank to an association or other re-
cipient.

Bank means an institution that:

(1) Engages in the business of bank-
1ng;

(2) Is recognized as a bank by the
bank supervisory or monetary author-
ity of the country of its organization
or principal banking operations;

(3) Receives deposits to a substantial
extent in the regular course of busi-
ness; and

(4) Has the power to accept demand
deposits.

Commitment means any arrangement
that legally obligates an institution to:

(1) Purchase loans or securities;

(2) Participate in loans or leases;

(3) Extend credit in the form of loans
or leases;

(4) Pay the obligation of another;

(5) Provide overdraft, revolving cred-
it, or underwriting facilities; or
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(6) Participate in similar trans-
actions.

Credit conversion factor means that
number by which an off-balance sheet
item is multiplied to obtain a credit
equivalent before placing the item in a
risk-weight category.

Credit derivative means a contract
that allows one party (the protection
purchaser) to transfer the credit risk of
an asset or off-balance sheet credit ex-
posure to another party (the protection
provider). The value of a credit deriva-
tive is dependent, at least in part, on
the credit performance of a “reference
asset.”

Credit-enhancing interest-only strip—

(1) The term credit-enhancing inter-
est-only strip means an on-balance
sheet asset that, in form or in sub-
stance:

(1) Represents the contractual right
to receive some or all of the interest
due on transferred assets; and

(ii) Exposes the institution to credit
risk directly or indirectly associated
with the transferred assets that ex-
ceeds its pro rata claim on the assets,
whether through subordination provi-
sions or other credit enhancement
techniques.

(2) FCA reserves the right to identify
other cash flows or related interests as
credit-enhancing interest-only strips.
In determining whether a particular in-
terest cash flow functions as a credit-
enhancing interest-only strip, FCA will
consider the economic substance of the
transaction.

Credit-enhancing representations and
warranties—

(1) The term credit-enhancing rep-
resentations and warranties means rep-
resentations and warranties that:

(i) Are made or assumed in connec-
tion with a transfer of assets (including
loan-servicing assets), and

(ii) Obligate an institution to protect
investors from losses arising from cred-
it risk in the assets transferred or
loans serviced.

(2) Credit-enhancing representations
and warranties include promises to
protect a party from losses resulting
from the default or nonperformance of
another party or from an insufficiency
in the value of the collateral.

(3) Credit-enhancing representations
and warranties do not include:
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(i) Early-default clauses and similar
warranties that permit the return of,
or premium refund clauses covering,
loans for a period not to exceed 120
days from the date of transfer. These
warranties may cover only those loans
that were originated within 1 year of
the date of the transfer;

(ii) Premium refund clauses covering
assets guaranteed, in whole or in part,
by the United States Government, a
United States Government agency, or a
United States Government-sponsored
agency, provided the premium refund
clause is for a period not to exceed 120
days from the date of transfer;

(iii) Warranties that permit the re-
turn of assets in instances of fraud,
misrepresentation, or incomplete docu-
mentation; or

(iv) Clean-up calls if the agreements
to repurchase are limited to 10 percent
or less of the original pool balance (ex-
cept where loans 30 days or more past
due are repurchased).

Deferred-taxr assets that are dependent
on future income or future events means:

(1) Deferred-tax assets arising from
deductible temporary differences de-
pendent upon future income that ex-
ceed the amount of taxes previously
paid that could be recovered through
loss carrybacks if existing temporary
differences (both deductible and tax-
able and regardless of where the re-
lated tax-deferred effects are recorded
on the institution’s balance sheet)
fully reverse;

(2) Deferred-tax assets dependent
upon future income arising from oper-
ating loss and tax carryforwards;

(3) Deferred-tax assets arising from
temporary differences that could be re-
covered if existing temporary dif-
ferences that are dependent upon other
future events (both deductible and tax-
able and regardless of where the re-
lated tax-deferred effects are recorded
on the institution’s balance sheet)
fully reverse.

Direct credit substitute means an ar-
rangement in which an institution as-
sumes, in form or in substance, credit
risk directly or indirectly associated
with an on-or off-balance sheet asset or
exposure that was not previously
owned by the institution (third-party
asset) and the risk assumed by the in-
stitution exceeds the pro rata share of
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the institution’s interest in the third-
party asset. If the institution has no
claim on the third-party asset, then
the institution’s assumption of any
credit risk is a direct credit substitute.
Direct credit substitutes include, but
are not limited to:

(1) Financial standby letters of credit
that support financial claims on a
third party that exceed an institution’s
pro rata share in the financial claim;

(2) Guarantees, surety arrangements,
credit derivatives, and similar instru-
ments backing financial claims that
exceed an institution’s pro rata share
in the financial claim;

(3) Purchased subordinated interests
that absorb more than their pro rata
share of losses from the underlying as-
sets;

(4) Credit derivative contracts under
which the institution assumes more
than its pro rata share of credit risk on
a third-party asset or exposure;

(5) Loans or lines of credit that pro-
vide credit enhancement for the finan-
cial obligations of a third party;

(6) Purchased loan-servicing assets if
the servicer is responsible for credit
losses or if the servicer makes or as-
sumes credit-enhancing representa-
tions and warranties with respect to
the loans serviced. Servicer cash ad-
vances as defined in this section are
not direct credit substitutes; and,

(7) Clean-up calls on third-party as-
sets. However, clean-up calls that are
10 percent or less of the original pool
balance and that are exercisable at the
option of the institution are not direct
credit substitutes.

Direct lender institution means an in-
stitution that extends credit in the
form of loans or leases to eligible bor-
rowers in its own right and carries such
loan or lease assets on its books.

Externally rated means that an instru-
ment or obligation has received a cred-
it rating from at least one NRSRO.

Face amount means:

(1) The notional principal, or face
value, amount of an off-balance sheet
item;

(2) The amortized cost of an asset not
held for trading purposes; and

(3) The fair value of a trading asset.

Financial asset means cash or other
monetary instrument, evidence of debt,
evidence of an ownership interest in an
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entity, or a contract that conveys a
right to receive from or exchange cash
or another financial instrument with
another party.

Financial standby letter of credit
means a letter of credit or similar ar-
rangement that represents an irrev-
ocable obligation to a third-party bene-
ficiary:

(1) To repay money borrowed by, or
advanced to, or for the account of, a
second party (the account party); or

(2) To make payment on behalf of the
account party, in the event that the
account party fails to fulfill its obliga-
tion to the beneficiary.

Government agency means an agency
or instrumentality of the TUnited
States Government whose obligations
are fully and explicitly guaranteed as
to the timely repayment of principal
and interest by the full faith and credit
of the United States Government.

Government-sponsored agency means
an agency, instrumentality, or cor-
poration chartered or established to
serve public purposes specified by the
United States Congress but whose obli-
gations are not explicitly guaranteed
by the full faith and credit of the
United States Government, including
but not limited to any Government-
sponsored enterprise.

Institution means a Farm Credit
Bank, Federal land bank association,
Federal land credit association, pro-
duction credit association, agricultural
credit association, Farm Credit Leas-
ing Services Corporation, bank for co-
operatives, agricultural credit bank,
and their successors.

Nationally recognized statistical rating
organization (NRSRO) means a rating
organization that the Securities and
Exchange Commission recognizes as an
NRSRO.

Non-OECD bank means a bank and its
branches (foreign and domestic) orga-
nized under the laws of a country that
does not belong to the OECD group of
countries.

Nonagreeing association means an as-
sociation that does not have an allot-
ment agreement in effect with a Farm
Credit Bank or agricultural -credit
bank pursuant to §615.5207(b)(2).
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OECD means the group of countries
that are full members of the Organiza-
tion for Economic Cooperation and De-
velopment, regardless of entry date, as
well as countries that have concluded
special lending arrangements with the
International Monetary Fund’s General
Arrangement to Borrow, excluding any
country that has rescheduled its exter-
nal sovereign debt within the previous
5 years.

OECD bank means a bank and its
branches (foreign and domestic) orga-
nized under the laws of a country that
belongs to the OECD group of coun-
tries. For purposes of this subpart, this
term includes U.S. depository institu-
tions.

Preferred stock means stock that is
permanent capital and has dividend
and/or liquidation preference over com-
mon stock.

Performance-based standby letter of
credit means any letter of credit, or
similar arrangement, however named
or described, that represents an irrev-
ocable obligation to the beneficiary on
the part of the issuer to make payment
as a result of any default by a third
party in the performance of a non-
financial or commercial obligation.

Permanent capital, subject to adjust-
ments as described in §615.5207, in-
cludes:

(1) Current year retained earnings;

(2) Allocated and unallocated earn-
ings (which, in the case of earnings al-
located in any form by a System bank
to any association or other recipient
and retained by the bank, must be con-
sidered, in whole or in part, permanent
capital of the bank or of any such asso-
ciation or other recipient as provided
under an agreement between the bank
and each such association or other re-
cipient);

(3) All surplus;

(4) Stock issued by a System institu-
tion, except:

(i) Stock that may be retired by the
holder of the stock on repayment of
the holder’s loan, or otherwise at the
option or request of the holder;

(i1) Stock that is protected under sec-
tion 4.9A of the Act or is otherwise not
at risk;

(iii) Farm Credit Bank equities re-
quired to be purchased by Federal land
bank associations in connection with
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stock issued to borrowers that is pro-
tected under section 4.9A of the Act;

(iv) Capital subject to revolvement,
unless:

(A) The bylaws of the institution
clearly provide that there is no express
or implied right for such capital to be
retired at the end of the revolvement
cycle or at any other time; and

(B) The institution clearly states in
the notice of allocation that such cap-
ital may only be retired at the sole dis-
cretion of the board of directors in ac-
cordance with statutory and regu-
latory requirements and that no ex-
press or implied right to have such cap-
ital retired at +the end of the
revolvement cycle or at any other time
is thereby granted;

(5) [Reserved]

(6) Financial assistance provided by
the Farm Credit System Insurance Cor-
poration that the FCA determines ap-
propriate to be considered permanent
capital; and

(7) Any other debt or equity instru-
ments or other accounts the FCA has
determined are appropriate to be con-
sidered permanent capital. The FCA
may permit one or more institutions to
include all or a portion of such instru-
ment, entry, or account as permanent
capital, permanently or on a tem-
porary basis, for purposes of this part.

Qualified residential loan—

(1) The term qualified residential
loan means:

(i) A rural home loan, as authorized
by §613.3030, and

(ii) A single-family residential loan
to a bona fide farmer, rancher, or pro-
ducer or harvester of aquatic products.

(2) A qualified residential loan must
be secured by a separate first lien
mortgage or deed of trust on the resi-
dential property alone (not on any ad-
joining agricultural property or any
other nonresidential property), must
have been approved in accordance with
prudent underwriting standards suit-
able for residential property, must not
be past due 90 days or more or carried
in nonaccrual status, and must have a
monthly amortization schedule. In ad-
dition, the mortgage or deed of trust
securing the residential property must
be written and recorded in accordance
with all state and local requirements
governing its enforceability as a first
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lien and the secured residential prop-
erty must have a permanent right-of-
way access.

Qualifying bilateral mnetting contract
means a bilateral netting contract that
meets at least the following conditions:

(1) The contract is in writing;

(2) The contract is not subject to a
walkaway clause, defined as a provi-
sion that permits a non-defaulting
counterparty to make lower payments
than it would make otherwise under
the contract, or no payment at all, to
a defaulter or to the estate of a de-
faulter, even if the defaulter or the es-
tate of the defaulter is a net creditor
under the contract;

(3) The contract creates a single obli-
gation either to pay or receive the net
amount of the sum of positive and neg-
ative mark-to-market values for all de-
rivative contracts subject to the quali-
fying bilateral netting contract;

(4) The institution receives a legal
opinion that represents, to a high de-
gree of certainty, that in the event of
legal challenge the relevant court and
administrative authorities would find
the institution’s exposure to be the net
amount;

(5) The institution establishes a pro-
cedure to monitor relevant law and to
ensure that the contracts continue to
satisfy the requirements of this sec-
tion; and

(6) The institution maintains in its
files adequate documentation to sup-
port the netting of a derivatives con-
tract.

Qualifying securities firm means:

(1) A securities firm incorporated in
the United States that is a broker-deal-
er that is registered with the Securi-
ties and Exchange Commission (SEC)
and that complies with the SEC’s net
capital regulations (17 CFR 240.15c3-1);
and

(2) A securities firm incorporated in
any other OECD-based country, if the
institution is able to demonstrate that
the securities firm is subject to super-
vision and regulation (covering its di-
rect and indirect subsidiaries, but not
necessarily its parent organizations)
comparable to that imposed on deposi-
tory institutions in OECD countries.
Such regulation must include risk-
based capital requirements comparable
to those imposed on depository institu-
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tions under the Accord on Inter-
national Convergence of Capital Meas-
urement and Capital Standards (1988,
as amended in 1998) (Basel Accord).

Recourse means an institution’s re-
tention, in form or in substance, of any
credit risk directly or indirectly asso-
ciated with an asset it has sold (in ac-
cordance with GAAP) that exceeds a
pro rata share of the institution’s
claim on the asset. If an institution
has no claim on an asset it has sold,
then the retention of any credit risk is
recourse. A recourse obligation typi-
cally arises when an institution trans-
fers assets in a sale and retains an ex-
plicit obligation to repurchase assets
or to absorb losses due to a default on
the payment of principal or interest or
any other deficiency in the perform-
ance of the underlying obligor or some
other party. Recourse may also exist
implicitly if an institution provides
credit enhancement beyond any con-
tractual obligation to support assets it
has sold. Recourse obligations include,
but are not limited to:

(1) Credit-enhancing representations
and warranties made on transferred as-
sets;

(2) Loan-servicing assets retained
pursuant to an agreement under which
the institution will be responsible for
losses associated with the loans serv-
iced. Servicer cash advances as defined
in this section are not recourse obliga-
tions;

(3) Retained subordinated interests
that absorb more than their pro rata
share of losses from the underlying as-
sets;

(4) Assets sold under an agreement to
repurchase, if the assets are not al-
ready included on the balance sheet;

(5) Lioan strips sold without contrac-
tual recourse where the maturity of
the transferred portion of the loan is
shorter than the maturity of the com-
mitment under which the loan is
drawn;

(6) Credit derivatives issued that ab-
sorb more than the institution’s pro
rata share of losses from the trans-
ferred assets; and

(7) Clean-up call on assets the insti-
tution has sold. However, clean-up
calls that are 10 percent or less of the
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original pool balance and that are exer-
cisable at the option of the institution
are not recourse arrangements.

Residual interest—

(1) The term residual interest means
any on-balance sheet asset that:

(i) Represents an interest (including
a beneficial interest) created by a
transfer that qualifies as a sale (in ac-
cordance with generally accepted ac-
counting principles) of financial assets,
whether through a securitization or
otherwise; and

(ii) Exposes an institution to credit
risk directly or indirectly associated
with the transferred asset that exceeds
a pro rata share of the institution’s
claim on the asset, whether through
subordination provisions or other cred-
it enhancement techniques.

(2) Residual interests generally in-
clude credit-enhancing interest-only
strips, spread accounts, cash collateral
accounts, retained subordinated inter-
ests (and other forms of
overcollateralization), and similar as-
sets that function as a credit enhance-
ment.

(3) Residual interests further include
those exposures that, in substance,
cause the institution to retain the
credit risk of an asset or exposure that
had qualified as a residual interest be-
fore it was sold.

(4) Residual interests generally do
not include interests purchased from a
third party. However, purchased credit-
enhancing interest-only strips are re-
sidual interests.

Risk-adjusted asset base means the
total dollar amount of the institution’s
assets adjusted in accordance with
§615.5207 and weighted on the basis of
risk in accordance with §§615.5211 and
615.5212.

Risk participation means a participa-
tion in which the originating party re-
mains liable to the beneficiary for the
full amount of an obligation (e.g., a di-
rect credit substitute) notwithstanding
that another party has acquired a par-
ticipation in that obligation.

Rural Business Investment Company
has the definition given in 7 U.S.C.
2009cc(14).

Securitization means the pooling and
repackaging by a special purpose enti-
ty or trust of assets or other credit ex-
posures that can be sold to investors.

12 CFR Ch. VI (1-1-11 Edition)

Securitization includes transactions
that create stratified credit risk posi-
tions whose performance is dependent
upon an underlying pool of credit expo-
sures, including loans and commit-
ments.

Servicer cash advance means funds
that a mortgage servicer advances to
ensure an uninterrupted flow of pay-
ments, including advances made to
cover foreclosure costs or other ex-
penses to facilitate the timely collec-
tion of the loan. A servicer cash ad-
vance is not a recourse obligation or a
direct credit substitute if:

(1) The servicer is entitled to full re-
imbursement and this right is not sub-
ordinated to other claims on the cash
flows from the underlying asset pool;
or

(2) For any one loan, the servicer’s
obligation to make nonreimbursable
advances is contractually limited to an
insignificant amount of the out-
standing principal amount on that
loan.

Stock means stock and participation
certificates.

Term preferred stock means preferred
stock with an original maturity of at
least 5 years and on which, if cumu-
lative, the board of directors has the
option to defer dividends, provided
that, at the beginning of each of the
last 5 years of the term of the stock,
the amount that is eligible to be count-
ed as permanent capital is reduced by
20 percent of the original amount of
the stock (net of redemptions).

Total capital means assets minus li-
abilities, valued in accordance with
generally accepted accounting prin-
ciples, except that liabilities do not in-
clude obligations to retire stock pro-
tected under section 4.9A of the Act.

Traded position means a position re-
tained, assumed, or issued that is ex-
ternally rated, where there is a reason-
able expectation that, in the near fu-
ture, the rating will be relied upon by:

(1) Unaffiliated investors to purchase
the position; or

(2) An wunaffiliated third party to
enter into a transaction involving the
position, such as a purchase, loan, or
repurchase agreement.
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U.S. depository institution means
branches (foreign and domestic) of fed-
erally insured banks and depository in-
stitutions chartered and headquartered
in the 50 states of the United States,
the District of Columbia, Puerto Rico,
and United States territories and pos-
sessions. The definition encompasses
banks, mutual or stock savings banks,
savings or building and loan associa-
tions, cooperative banks, credit unions,
international banking facilities of do-
mestic depository institutions, and
U.S.-chartered depository institutions
owned by foreigners. The definition ex-
cludes branches and agencies of foreign
banks located in the U.S. and bank
holding companies.

[70 FR 35348, June 17, 2005, as amended at 70
FR 53908, Sept. 13, 2005]

§615.5205 Minimum permanent capital
standards.

Each institution shall at all times
maintain permanent capital at a level
of at least 7 percent of its risk-adjusted
asset base.

[62 FR 4446, Jan. 30, 1997]

§615.5206 Permanent
computation.

capital ratio

(a) The institution’s permanent cap-
ital ratio is determined on the basis of
the financial statements of the institu-
tion prepared in accordance with gen-
erally accepted accounting principles
except that the obligations of the Farm
Credit System Financial Assistance
Corporation issued to repay banks in
connection with the capital preserva-
tion and loss-sharing agreements de-
scribed in section 6.9(e)(1) of the Act
shall not be considered obligations of
any institution subject to this regula-
tion prior to their maturity.

(b) The institution’s asset base and
permanent capital are computed using
average daily balances for the most re-
cent 3 months.

(c) The institution’s permanent cap-
ital ratio is calculated by dividing the
institution’s permanent capital, ad-
justed in accordance with §615.5207 (the
numerator), by the risk-adjusted asset
base (the denominator) as determined
in §615.5210, to derive a ratio expressed
as a percentage.

§615.5207

(d) Until September 27, 2002, pay-
ments of assessments to the Farm
Credit System Financial Assistance
Corporation, and any part of the obli-
gation to pay future assessments to the
Farm Credit System Financial Assist-
ance Corporation that is recognized as
an expense on the books of a bank or
association, shall be included in the
capital of such bank or association for
the purpose of determining its compli-
ance with regulatory capital require-
ments, to the extent allowed by section
6.26(c)(5)(G) of the Act. If the bank di-
rectly or indirectly passes on all or
part of the payments to its affiliated
associations pursuant to section
6.26(c)(5)(D) of the Act, such amounts
shall be included in the capital of the
associations and shall not be included
in the capital of the bank. After Sep-
tember 27, 2002, no payments of assess-
ments or obligations to pay future as-
sessments may be included in the cap-
ital of the bank or association.

[70 FR 35351, June 17, 2005]

§615.5207 Capital adjustments and as-
sociated reductions to assets.

For the purpose of computing the in-
stitution’s permanent capital ratio, the
following adjustments must be made
prior to assigning assets to risk-weight
categories and computing the ratio:

(a) Where two Farm Credit System
institutions have stock investments in
each other, such reciprocal holdings
must be eliminated to the extent of the
offset. If the investments are equal in
amount, each institution must deduct
from its assets and its total capital an
amount equal to the investment. If the
investments are not equal in amount,
each institution must deduct from its
total capital and its assets an amount
equal to the smaller investment. The
elimination of reciprocal holdings re-
quired by this paragraph must be made
prior to making the other adjustments
required by this section.

(b) Where a Farm Credit Bank or an
agricultural credit bank is owned by
one or more Farm Credit System insti-
tutions, the double counting of capital
is eliminated in the following manner:

(1) All equities of a Farm Credit
Bank or agricultural credit bank that
have been purchased by other Farm
Credit institutions are considered to be

179



§615.5208

permanent capital of the Farm Credit
Bank or agricultural credit bank.

(2) Bach Farm Credit Bank or agri-
cultural credit bank and each of its af-
filiated associations may enter into an
agreement that specifies, for the pur-
pose of computing permanent capital
only, a dollar amount and/or percent-
age allotment of the association’s allo-
cated investment between the bank
and the association. Section 615.5208
provides conditions for allotment
agreements or defines allotments in
the absence of such agreements.

(c) A Farm Credit Bank or agricul-
tural credit bank and a recipient, other
than an association, of allocated earn-
ings from such bank may enter into an
agreement specifying a dollar amount
and/or percentage allotment of the re-
cipient’s allocated earnings in the bank
between the bank and the recipient.
Such agreement must comply with the
provisions of paragraph (b) of this sec-
tion, except that, in the absence of an
agreement, the allocated investment
must be allotted 100 percent to the al-
locating bank and 0 percent to the re-
cipient. All equities of the bank that
are purchased by a recipient are con-
sidered as permanent capital of the
issuing bank.

(d) A bank for cooperatives and a re-
cipient of allocated earnings from such
bank may enter into an agreement
specifying a dollar amount and/or per-
centage allotment of the recipient’s al-
located earnings in the bank between
the bank and the recipient. Such agree-
ment must comply with the provisions
of paragraph (b) of this section, except
that, in the absence of an agreement,
the allocated investment must be al-
lotted 100 percent to the allocating
bank and 0 percent to the recipient. All
equities of a bank that are purchased
by a recipient shall be considered as
permanent capital of the issuing bank.

(e) Where a bank or association in-
vests in an association to capitalize a
loan participation interest, the invest-
ing institution must deduct from its
total capital an amount equal to its in-
vestment in the participating institu-
tion.

(f) The double counting of capital by
a service corporation chartered under
section 4.25 of the Act and its stock-
holder institutions must be eliminated

12 CFR Ch. VI (1-1-11 Edition)

by deducting an amount equal to the
institution’s investment in the service
corporation from its total capital.

(g) Each institution must deduct
from its total capital an amount equal
to all goodwill, whenever acquired.

(h) To the extent an institution has
deducted its investment in another
Farm Credit institution from its total
capital, the investment may be elimi-
nated from its asset base.

(i) Where a Farm Credit Bank and an
association have an enforceable writ-
ten agreement to share losses on spe-
cifically identified assets on a pre-
determined quantifiable basis, such as-
sets must be counted in each institu-
tion’s risk-adjusted asset base in the
same proportion as the institutions
have agreed to share the loss.

(j) The permanent capital of an insti-
tution must exclude the net effect of
all transactions covered by the defini-
tion of “accumulated other comprehen-
sive income” contained in the State-
ment of Financial Accounting Stand-
ards No. 130, as promulgated by the Fi-
nancial Accounting Standards Board.

(k) For purposes of calculating cap-
ital ratios under this part, deferred-tax
assets are subject to the conditions,
limitations, and restrictions described
in §615.5209.

(1) Capital may also need to be re-
duced for potential loss exposure on
any recourse obligations, direct credit
substitutes, residual interests, and
credit-enhancing interest-only-strips
in accordance with §615.5210.

[70 FR 385351, June 17, 2005]

§615.5208 Allotment of allocated in-
vestments.

(a) The following conditions apply to
agreements that a Farm Credit Bank
or agricultural credit bank enters into
with an affiliated association pursuant
to §615.5207(b)(2):

(1) The agreement must be for a term
of 1 year or longer.

(2) The agreement must be entered
into on or before its effective date.

(3) The agreement may be amended
according to its terms, but no more fre-
quently than annually except in the
event that a party to the agreement is
merged or reorganized.

(4) On or before the effective date of
the agreement, a certified copy of the
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agreement, and any amendments there-
to, must be sent to the field office of
the Farm Credit Administration re-
sponsible for examining the institu-
tion. A copy must also be sent within
30 calendar days of adoption to the
bank’s other affiliated associations.

(6) Unless the parties otherwise
agree, if the bank and the association
have not entered into a new agreement
on or before the expiration of an exist-
ing agreement, the existing agreement
will automatically be extended for an-
other 12 months, unless either party
notifies the Farm Credit Administra-
tion in writing of its objection to the
extension prior to the expiration of the
existing agreement.

(b) In the absence of an agreement
between a Farm Credit Bank or an ag-
ricultural credit bank and one or more
associations, or in the event that an
agreement expires and at least one
party has timely objected to the con-
tinuation of the terms of its agree-
ment, the following formula applies
with respect to the allocated invest-
ments held by those associations with
which there is no agreement (non-
agreeing associations), and does not
apply to the allocated investments held
by those associations with which the
bank has an agreement (agreeing asso-
ciations):

(1) The allotment formula must be
calculated annually.

(2) The permanent capital ratio of
the Farm Credit Bank or agricultural
credit bank must be computed as of the
date that the existing agreement ter-
minates, using a 3-month average daily
balance, excluding the allocated in-
vestment from nonagreeing associa-
tions but including any allocated in-
vestments of agreeing associations
that are allotted to the bank under ap-
plicable allocation agreements. The
permanent capital ratio of each non-
agreeing association must be computed
as of the same date using a 3-month av-
erage daily balance, and must be com-
puted excluding its allocated invest-
ment in the bank.

(3) If the permanent capital ratio for
the Farm Credit Bank or agricultural
credit bank calculated in accordance
with §615.5208(b)(2) is 7 percent or
above, the allocated investment of
each nonagreeing association whose
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permanent capital ratio calculated in
accordance with §615.5208(b)(2) is 7 per-
cent or above must be allotted 50 per-
cent to the bank and 50 percent to the
association.

(4) If the permanent capital ratio of
the Farm Credit Bank or agricultural
credit bank calculated in accordance
with §615.5208(b)(2) is 7 percent or
above, the allocated investment of
each nonagreeing association whose
capital ratio is below 7 percent must be
allotted to the association until the as-
sociation’s capital ratio reaches 7 per-
cent or until all of the investment is
allotted to the association, whichever
occurs first. Any remaining unallotted
allocated investment must be allotted
50 percent to the bank and 50 percent
to the association.

(5) If the permanent capital ratio of
the Farm Credit Bank or agricultural
credit bank calculated in accordance
with §615.5208(b)(2) is less than 7 per-
cent, the amount of additional capital
needed by the bank to reach a perma-
nent capital ratio of 7 percent must be
determined, and an amount of the allo-
cated investment of each nonagreeing
association must be allotted to the
Farm Credit Bank or agricultural cred-
it bank, as follows:

(i) If the total of the allocated invest-
ments of all nonagreeing associations
is greater than the additional capital
needed by the bank, the allocated in-
vestment of each nonagreeing associa-
tion must be multiplied by a fraction
whose numerator is the amount of cap-
ital needed by the bank and whose de-
nominator is the total amount of allo-
cated investments of the nonagreeing
associations, and such amount must be
allotted to the bank. Next, if the per-
manent capital ratio of any non-
agreeing association is less than 7 per-
cent, a sufficient amount of unallotted
allocated investment must then be al-
lotted to each nonagreeing association,
as necessary, to increase its permanent
capital ratio to 7 percent, or until all
such remaining investment is allotted
to the association, whichever occurs
first. Any unallotted allocated invest-
ment still remaining must be allotted
50 percent to the bank and 50 percent
to the nonagreeing association.

(ii) If the additional capital needed
by the bank is greater than the total of
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the allocated investments of the non-
agreeing associations, all of the re-
maining allocated investments of the
nonagreeing associations must be al-
lotted to the bank.

(c) If a payment or part of a payment
to the Farm Credit System Financial
Assistance Corporation pursuant to
section 6.9(e)(3)(D)(ii) of the Act would
cause a bank to fall below its minimum
permanent capital requirement, the
bank and one or more associations
shall amend their allocation agree-
ments to increase the allotment of the
allocated investment to the bank suffi-
ciently to enable the bank to make the
payment to the Farm Credit System
Financial Assistance Corporation, pro-
vided that the associations would con-
tinue to meet their minimum perma-
nent capital requirement. In the case
of a nonagreeing association, the Farm
Credit Administration may require a
revision of the allotment sufficient to
enable the bank to make the payment
to the Farm Credit System Financial
Assistance Corporation, provided that
the association would continue to meet
its minimum permanent capital re-
quirement. The Farm Credit Adminis-
tration may, at the request of one or
more of the institutions affected, waive
the requirements of this paragraph if
the FCA deems it is in the overall best
interest of the institutions affected.

[70 FR 35351, June 17, 2005]

§615.5209 Deferred-tax assets.

For purposes of calculating capital
ratios under this part, deferred-tax as-
sets are subject to the conditions, limi-
tations, and restrictions described in
this section.

(a) Each institution must deduct an
amount of deferred-tax assets, net of
any valuation allowance, from its as-
sets and its total capital that is equal
to the greater of:

(1) The amount of deferred-tax assets
that is dependent on future income or
future events in excess of the amount
that is reasonably expected to be real-
ized within 1 year of the most recent
calendar quarter-end date, based on fi-
nancial projections for that year, or

(2) The amount of deferred-tax assets
that is dependent on future income or
future events in excess of 10 percent of
the amount of core surplus that exists

12 CFR Ch. VI (1-1-11 Edition)

before the deduction of any deferred-
tax assets.

(b) For purposes of this calculation:

(1) The amount of deferred-tax assets
that can be realized from taxes paid in
prior carryback years and from the re-
versal of existing taxable temporary
differences may not be deducted from
assets and from equity capital.

(2) All existing temporary differences
should be assumed to fully reverse at
the calculation date.

(3) Projected future taxable income
should not include net operating loss
carryforwards to be used within 1 year
or the amount of existing temporary
differences expected to reverse within
that year.

(4) Financial projections must in-
clude the estimated effect of tax-plan-
ning strategies that are expected to be
implemented to minimize tax liabil-
ities and realize tax benefits. Financial
projections for the current fiscal year
(adjusted for any significant changes
that have occurred or are expected to
occur) may be used when applying the
capital limit at an interim date within
the fiscal year.

(5) The deferred tax effects of any un-
realized holding gains and losses on
available-for-sale debt securities may
be excluded from the determination of
the amount of deferred-tax assets that
are dependent upon future taxable in-
come and the calculation of the max-
imum allowable amount of such assets.
If these deferred-tax effects are ex-
cluded, this treatment must be fol-
lowed consistently over time.

[70 FR 35351, June 17, 2005]

§615.5210 Risk-adjusted assets.

(a) Computation. Each asset on the in-
stitution’s balance sheet and each off-
balance-sheet item, adjusted by the ap-
propriate credit conversion factor in
§615.5212, is assigned to one of the risk
categories specified in §615.56211. The
aggregate dollar value of the assets in
each category is multiplied by the per-
centage weight assigned to that cat-
egory. The sum of the weighted dollar
values from each of the risk categories
comprises “risk-adjusted assets,” the
denominator for computation of the
permanent capital ratio.
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(b) Ratings-based approach. (1) Under
the ratings-based approach, a rated po-
sition in a securitization (provided it
satisfies the criteria specified in para-
graph (b)(3) of this section) is assigned
to the appropriate risk-weight cat-
egory based on its external rating.

(2) Provided they satisfy the criteria
specified in paragraph (b)(3) of this sec-
tion, the following positions qualify for
the ratings-based approach:

(i) Recourse obligations;

(ii) Direct credit substitutes;

(iii) Residual interests (other than
credit-enhancing interest-only strips);
and

(iv) Asset-or mortgage-backed securi-
ties.

(3) A position specified in paragraph
(b)(2) of this section qualifies for a rat-
ings-based approach provided it satis-
fies the following criteria:

(i) If the position is traded and exter-
nally rated, its long-term external rat-
ing must be one grade below invest-
ment grade or better (e.g., BB or bet-
ter) or its short-term external rating
must be investment grade or better
(e.g., A-3, P-3). If the position receives
more than one external rating, the low-
est rating applies.

(ii) If the position is not traded and is
externally rated,

(A) It must be externally rated by
more than one NRSRO;

(B) Its long-term external rating
must be one grade below investment
grade or better (e.g., BB or better) or
its short-term external rating must be
investment grade or better (e.g., A-3,
P-3 or better). If the ratings are dif-
ferent, the lowest rating applies;

(C) The ratings must be publicly
available; and

(D) The ratings must be based on the
same criteria used to rate traded posi-
tions.

(c) Positions in securitizations that do
not qualify for a ratings-based approach.
The following positions in
securitizations do not qualify for a rat-
ings-based approach. They are treated
as indicated.

(1) For any residual interest that is
not externally rated, the institution
must deduct from capital and assets
the face amount of the position (dollar-
for-dollar reduction).

§615.5210

(2) For any credit-enhancing interest-
only strip, the institution must deduct
from capital and assets the face
amount of the position (dollar-for-dol-
lar reduction).

(3) For any position that has a long-
term external rating that is two grades
below investment grade or lower (e.g.,
B or lower) or a short-term external
rating that is one grade below invest-
ment grade or lower (e.g., B or lower,
Not Prime), the institution must de-
duct from capital and assets the face
amount of the position (dollar-for-dol-
lar reduction).

(4) Any recourse obligation or direct
credit substitute (e.g., a purchased sub-
ordinated security) that is not exter-
nally rated is risk weighted using the
amount of the recourse obligation or
direct credit substitute and the full
amount of the assets it supports, i.e.,
all the more senior positions in the
structure. This treatment is subject to
the low-level exposure rule set forth in
paragraph (e) of this section. This
amount is then placed into a risk-
weight category according to the obli-
gor or, if relevant, the guarantor or the
nature of the collateral.

(5) Any stripped mortgage-backed se-
curity or similar instrument, such as
an interest-only strip that is not cred-
it-enhancing or a principal-only strip
(including such instruments guaran-
teed by Government-sponsored agen-
cies), is assigned to the 100-percent
risk-weight category described in
§615.5211(d)(7).

(d) Senior positions mnot externally
rated. For a position in a securitization
that is not externally rated but is sen-
ior in all features to a traded position
(including collateralization and matu-
rity), an institution may apply a risk
weight to the face amount of the senior
position based on the traded position’s
external rating. This section will apply
only if the traded position provides
substantial credit support for the en-
tire life of the unrated position.

(e) Low-level exposure rule. If the max-
imum contractual exposure to loss re-
tained or assumed by an institution in
connection with a recourse obligation
or a direct credit substitute is less
than the effective risk-based capital re-
quirement for the credit-enhanced as-
sets, the risk-based capital required
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under paragraph (c)(4) of this section is
limited to the institution’s maximum
contractual exposure, less any recourse
liability account established in accord-
ance with generally accepted account-
ing principles. This limitation does not
apply when an institution provides
credit enhancement beyond any con-
tractual obligation to support assets it
has sold.

(f) Reservation of authority. The FCA
may, on a case-by-case basis, deter-
mine the appropriate risk weight for
any asset or credit equivalent amount
that does not fit wholly within one of

the risk categories set forth in
§615.5211 or that imposes risks that are
not commensurate with the risk

weight otherwise specified in §615.5211
for the asset or credit equivalent. In
addition, the FCA may, on a case-by-
case basis, determine the appropriate
credit conversion factor for any off-bal-
ance sheet item that does not fit whol-
ly within one of the credit conversion
factors set forth in §615.5212 or that im-
poses risks that are not commensurate
with the credit conversion factor oth-
erwise specified in §615.5212 for the
item. In making this determination,
the FCA will consider the similarity of
the asset or off-balance sheet item to
assets or off-balance sheet items ex-
plicitly treated in §§615.5211 or 615.5212,
as well as other relevant factors.

[70 FR 35351, June 17, 2005]

§615.5211 Risk
sheet assets.

Section 615.5210(c) specifies certain
balance sheet assets that are not as-
signed to the risk categories set forth
below. All other balance sheet assets
are assigned to the percentage risk cat-
egories as follows:

(a) Category 1: 0 Percent.

(1) Cash (domestic and foreign).

(2) Balances due from Federal Re-
serve Banks and central banks in other
OECD countries.

(3) Direct claims on, and portions of
claims unconditionally guaranteed by,
the U.S. Treasury, government agen-
cies, or central governments in other
OECD countries.

(4) Portions of local currency claims
on, or unconditionally guaranteed by,
non-OECD central governments (in-
cluding non-OECD central banks), to

categories—balance
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the extent the institution has liabil-
ities booked in that currency.

(5) Claims on, or guaranteed by,
qualifying securities firms that are
collateralized by cash held by the insti-
tution or by securities issued or guar-
anteed by the United States (including
U.S. Government agencies) or OECD
central governments, provided that a
positive margin of collateral is re-
quired to be maintained on such a
claim on a daily basis, taking into ac-
count any change in the institution’s
exposure to the obligor or counterparty
under the claim in relation to the mar-
ket value of the collateral held in sup-
port of the claim.

(b) Category 2: 20 Percent. (1) Cash
items in the process of collection.

(2) Loans and other obligations of
and investments in Farm Credit insti-
tutions.

(3) All claims (long- and short-term)
on, and portions of claims (long- and
short-term) guaranteed by, OECD
banks.

(4) Short-term (remaining maturity
of 1 year or less) claims on, and por-
tions of short-term claims guaranteed
by, non-OECD banks.

(5) Portions of loans and other claims
conditionally guaranteed by the U.S.
Treasury, government agencies, or cen-
tral governments in other OECD coun-
tries and portions of local currency
claims conditionally guaranteed by
non-OECD central governments to the
extent that the institution has liabil-
ities booked in that currency.

(6) All securities and other claims on,
and portions of claims guaranteed by,
Government-sponsored agencies.

(7) Portions of loans and other claims
(including  repurchase agreements)
collateralized by securities issued or
guaranteed by the U.S. Treasury, gov-
ernment agencies, Government-spon-
sored agencies or central governments
in other OECD countries.

(8) Portions of loans and other claims
collateralized by cash held by the insti-
tution or its funding bank.

(9) General obligation claims on, and
portions of claims guaranteed by, the
full faith and credit of states or other
political subdivisions or OECD coun-
tries, including U.S. state and local
governments.
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(10) Claims on, and portions of claims
guaranteed by, official multinational
lending institutions or regional devel-
opment institutions in which the U.S.
Government is a shareholder or a con-
tributing member.

(11) Portions of claims collateralized
by securities issued by official multi-
lateral lending institutions or regional
development institutions in which the
U.S. Government is a shareholder or
contributing member.

(12) Investments in shares of mutual
funds whose portfolios are permitted to
hold only assets that qualify for the
zero or 20-percent risk categories.

(13) Recourse obligations, direct cred-
it substitutes, residual interests (other
than credit-enhancing interest-only
strips) and asset-or mortgage-backed
securities that are externally rated in
the highest or second highest invest-
ment grade category, e.g., AAA, AA, in
the case of long-term ratings, or the
highest rating category, e.g., A-1, P-1,
in the case of short-term ratings.

(14) Claims on, and claims guaranteed
by, qualifying securities firms provided
that:

(i) The qualifying securities firm, or
at least one issue of its long-term debt,
has a rating in one of the highest two
investment grade rating categories
from an NRSRO (if the securities firm
or debt has more than one NRSRO rat-
ing the lowest rating applies); or

(ii) The claim is guaranteed by a
qualifying securities firm’s parent
company with such a rating.

(15) Certain collateralized claims on
qualifying securities firms without re-
gard to satisfaction of the rating
standard, provided that the claim
arises under a contract that:

(i) Is a reverse repurchase/repurchase
agreement or securities lending/bor-
rowing transaction executed under
standard industry documentation;

(ii) Is collateralized by liquid and
readily marketable debt or equity se-
curities;

(iii) Is marked-to-market daily;

(iv) Is subject to a daily margin
main