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Executive Office for Immigration Review, Justice
(4) In the case of an individual described in § 1240.61(a)(4) or (5), the individual’s parent or spouse has an application pending with the Service under
this subpart H or has been granted relief by the Service under this subpart.
(b) Immigration Court. The Immigration Court shall have exclusive jurisdiction over an application for suspension of deportation or special rule cancellation of removal filed pursuant to
section 309(f)(1)(A) or (B) of IIRIRA, as
amended by NACARA, by an alien who
has been served Form I–221, Order to
Show Cause, or Form I–862, Notice to
Appear, after a copy of the charging
document has been filed with the Immigration Court, unless the alien is
covered by one of the following exceptions:
(1) Certain ABC class members. (i) The
alien is a registered ABC class member
for whom proceedings before the Immigration Court or the Board have been
administratively closed or continued
(including those aliens who had final
orders of deportation or removal who
have filed and been granted a motion
to reopen as required under 8 CFR
1003.43);
(ii) The alien is eligible for benefits
of the ABC settlement agreement and
has not had a de novo asylum adjudication pursuant to the settlement agreement; and
(iii) The alien has not moved for and
been granted a motion to recalendar
proceedings before the Immigration
Court or the Board to request suspension of deportation.
(2) Spouses, children, unmarried sons,
and unmarried daughters. (i) The alien is
described in § 1240.61(a) (4) or (5);
(ii) The alien’s spouse or parent is described in § 1240.61(a)(1), (a)(2), or (a)(3)
and has a Form I–881 pending with the
Service; and
(iii) The alien’s proceedings before
the Immigration Court have been administratively closed, or the alien’s
proceedings before the Board have been
continued, to permit the alien to file
an application for suspension of deportation or special rule cancellation of
removal with the Service.
§ 1240.63 Application process.
(a) Form and fees. Except as provided
in paragraph (b) of this section, the ap-

§ 1240.63

plication must be made on a Form I–
881, Application for Suspension of Deportation or Special Rule Cancellation
of Removal (pursuant to section 203 of
Public Law 105–100 (NACARA)), and
filed in accordance with the instructions for that form. An applicant who
submitted to EOIR a completed Form
EOIR–40, Application for Suspension of
Deportation, before the effective date
of the Form I–881 may apply with the
Service by submitting the completed
Form EOIR–40 attached to a completed
first page of the Form I–881. Each application must be filed with the filing
and fingerprint fees as provided in
§ 1103.7(b)(1) of this chapter, or a request for fee waiver, as provided in
§ 1103.7(c) of this chapter. The fact that
an applicant has also applied for asylum does not exempt the applicant
from the fingerprinting fees associated
with the Form I–881.
(b) Applications filed with EOIR. If jurisdiction rests with the Immigration
Court under § 260.62(b), the application
must be made on the Form I–881, if
filed subsequent to June 21, 1999. The
application form, along with any supporting documents, must be filed with
the Immigration Court and served on
the Service’s district counsel in accordance with the instructions on or
accompanying the form. Applications
for suspension of deportation or special
rule cancellation of removal filed prior
to June 21, 1999 shall be filed on Form
EOIR–40.
(c) Applications filed with the Service.
If jurisdiction rests with the Service
under § 1240.62(a), the Form I–881 and
supporting documents must be filed at
the appropriate Service Center in accordance with the instructions on or
accompanying the form.
(d) Conditions and consequences of filing. Applications filed under this section shall be filed under the following
conditions and shall have the following
consequences:
(1) The information provided in the
application may be used as a basis for
the initiation of removal proceedings,
or to satisfy any burden of proof in exclusion, deportation, or removal proceedings;
(2) The applicant and anyone other
than a spouse, parent, son, or daughter
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of the applicant who assists the applicant in preparing the application must
sign the application under penalty of
perjury. The applicant’s signature establishes a presumption that the applicant is aware of the contents of the application. A person other than a relative specified in this paragraph who
assists the applicant in preparing the
application also must provide his or
her full mailing address;
(3) An application that does not include a response to each of the questions contained in the application, is
unsigned, or is unaccompanied by the
required materials specified in the instructions to the application is incomplete and shall be returned by mail to
the applicant within 30 days of receipt
of the application by the Service; and
(4) Knowing placement of false information on the application may subject
the person supplying that information
to criminal penalties under title 18 of
the United States Code and to civil
penalties under section 274C of the Act.
§ 1240.64 Eligibility—general.
(a) Burden and standard of proof. The
burden of proof is on the applicant to
establish by a preponderance of the evidence that he or she is eligible for suspension of deportation or special rule
cancellation of removal and that discretion should be exercised to grant relief.
(b) Calculation of continuous physical
presence and certain breaks in presence.
For purposes of calculating continuous
physical presence under this section,
section 309(c)(5)(A) of IIRIRA and section 240A(d)(1) of the Act shall not
apply to persons described in § 1240.61.
For purposes of this subpart H, a single
absence of 90 days or less or absences
which in the aggregate total no more
than 180 days shall be considered brief.
(1) For applications for suspension of
deportation made under former section
244 of the Act, as in effect prior to
April 1, 1997, the burden of proof is on
the applicant to establish that any
breaks in continuous physical presence
were brief, casual, and innocent and did
not meaningfully interrupt the period
of continuous physical presence in the
United States. For purposes of evaluating whether an absence is brief, single absences in excess of 90 days, or ab-

sences that total more than 180 days in
the aggregate will be evaluated on a
case-by-case basis. An applicant must
establish that any absence from the
United States was casual and innocent
and did not meaningfully interrupt the
period of continuous physical presence.
(2) For applications for special rule
cancellation of removal made under
section 309(f)(1) of IIRIRA, as amended
by NACARA, the applicant shall be
considered to have failed to maintain
continuous physical presence in the
United States if he or she has departed
from the United States for any period
in excess of 90 days or for any periods
in the aggregate exceeding 180 days.
The applicant must establish that any
period of absence less than 90 days was
casual and innocent and did not meaningfully interrupt the period of continuous physical presence in the United
States.
(3) For all applications made under
this subpart, a period of continuous
physical presence is terminated whenever an alien is removed from the
United States under an order issued
pursuant to any provision of the Act or
the alien has voluntarily departed
under the threat of deportation or
when the departure is made for purposes of committing an unlawful act.
(4) The requirements of continuous
physical presence in the United States
under this subpart shall not apply to
an alien who:
(i) Has served for a minimum period
of 24 months in an active-duty status
in the Armed Forces of the United
States and, if separated from such service, was separated under honorable
conditions, and
(ii) At the time of the alien’s enlistment or induction, was in the United
States.
(c) Factors relevant to extreme hardship. Except as described in paragraph
(d) of this section, extreme hardship
shall be determined as set forth in
§ 1240.58.
(d) Rebuttable presumption of extreme
hardship for certain classes of aliens—(1)
Presumption of extreme hardship. An applicant described in paragraphs (a)(1)
or (a)(2) of § 1240.61 who has submitted a
completed Form I–881 or Form EOIR–40
to either the Service or the Immigration Court, in accordance with § 1240.63,
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