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1240.22–1240.24
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[Reserved]

Subpart G—Civil Penalties for Failure to
Depart [Reserved]

Subpart C—Voluntary Departure
1240.26 Voluntary departure—authority of
the Executive Office for Immigration Review.
1240.27–1240.29 [Reserved]

Subpart D—Exclusion of Aliens (for Proceedings Commenced Prior to April 1,
1997)
1240.30 Proceedings prior to April 1, 1997.
1240.31 Authority of immigration judges.
1240.32 Hearing.
1240.33 Applications for asylum or withholding of deportation.
1240.34 Renewal of application for adjustment of status under section 245 of the
Act.
1240.35 Decision of the immigration judge;
notice to the applicant.
1240.36 Finality of order.
1240.37 Appeals.
1240.38 Fingerprinting of excluded aliens.
1240.39 [Reserved]

Subpart E—Proceedings To Determine Deportability of Aliens in the United
States: Hearing and Appeal (for Proceedings Commenced Prior to April 1,
1997)
1240.40 Proceedings commenced prior to
April 1, 1997.
1240.41 Immigration judges.
1240.42 Representation by counsel.
1240.43 Incompetent respondents.
1240.44 Interpreter.
1240.45 Postponement and adjournment of
hearing.
1240.46 Evidence.
1240.47 Contents of record.
1240.48 Hearing.
1240.49 Ancillary matters, applications.
1240.50 Decision of the immigration judge.
1240.51 Notice of decision.
1240.52 Finality of order.
1240.53 Appeals.
1240.54 [Reserved]
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Subpart F—Suspension of Deportation and
Voluntary Departure (for Proceedings
Commenced Prior to April 1, 1997)
1240.55 Proceedings commenced prior
April 1, 1997.
1240.56 Application.
1240.57 Extension of time to depart.
1240.58 Extreme hardship.

to

Subpart H—Applications for Suspension of
Deportation or Special Rule Cancellation of Removal Under Section 203 of
Pub. L. 105–100
1240.60 Definitions.
1240.61 Aplicability.
1240.62 Jurisdiction.
1240.63 Application process.
1240.64 Eligibility—general.
1240.65 Eligibility for suspension of deportation.
1240.66 Eligibility for special rule cancellation of removal.
1240.67 Procedure for interview before an
asylum officer.
1240.68 Failure to appear at an interview before an asylum officer or failure to follow
requirements for fingerprinting.
1240.69 Reliance on information compiled by
other sources.
1240.70 Decision by the Service.
AUTHORITY: 8 U.S.C. 1103, 1182, 1186a, 1224,
1225, 1226, 1227, 1251, 1252 note, 1252a, 1252b,
1362; secs. 202 and 203, Pub. L. 105–100 (111
Stat. 2160, 2193); sec. 902, Pub. L. 105–277, (112
Stat. 2681).
SOURCE: 62 FR 10367, Mar. 6, 1997, unless
otherwise noted. Redesignated in part and
duplicated in part from part 240 at 68 FR
9838, 9840, Feb. 28, 2003.
EDITORIAL NOTE: Nomenclature changes to
part 1240 appear at 68 FR 9846, Feb. 28, 2003,
and at 68 FR 10355, Mar. 3, 2003.

Subpart A—Removal Proceedings
§ 1240.1

Immigration judges.

(a) Authority. (1) In any removal proceeding pursuant to section 240 of the
Act, the immigration judge shall have
the authority to:
(i) Determine removability pursuant
to section 240(a)(1) of the Act; to make
decisions, including orders of removal
as provided by section 240(c)(1)(A) of
the Act;
(ii) To determine applications under
sections 208, 212(a)(2)(F), 212(a)(6)(F)(ii),
212(a)(9)(B)(v),
212(d)(11),
212(d)(12),
212(g),
212(h),
212(i),
212(k),
237(a)(1)(E)(iii),
237(a)(1)(H),
237(a)(3)(C)(ii), 240A(a) and (b), 240B,
245, and 249 of the Act, section 202 of
Pub. L. 105–100, section 902 of Pub. L.
105–277, and former section 212(c) of the
Act (as it existed prior to April 1, 1997);
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Executive Office for Immigration Review, Justice
(iii) To order withholding of removal
pursuant to section 241(b)(3) of the Act
and pursuant to the Convention
Against Torture; and
(iv) To take any other action consistent with applicable law and regulations as may be appropriate.
(2) An immigration judge may certify
his or her decision in any case under
section 240 of the Act to the Board of
Immigration Appeals when it involves
an unusually complex or novel question of law or fact. Nothing contained
in this part shall be construed to diminish the authority conferred on immigration
judges
under
sections
101(b)(4) and 103 of the Act.
(b) Withdrawal and substitution of immigration judges. The immigration
judge assigned to conduct the hearing
shall at any time withdraw if he or she
deems himself or herself disqualified. If
an immigration judge becomes unavailable to complete his or her duties, another immigration judge may be assigned to complete the case. The new
immigration judge shall familiarize
himself or herself with the record in
the case and shall state for the record
that he or she has done so.
(c) Conduct of hearing. The immigration judge shall receive and consider
material and relevant evidence, rule
upon objections, and otherwise regulate the course of the hearing.
(d) Withdrawal of application for admission. An immigration judge may
allow only an arriving alien to withdraw an application for admission.
Once the issue of inadmissibility has
been resolved, permission to withdraw
an application for admission should ordinarily be granted only with the concurrence of the Service. An immigration judge shall not allow an alien to
withdraw an application for admission
unless the alien, in addition to demonstrating that he or she possesses
both the intent and the means to depart immediately from the United
States, establishes that factors directly relating to the issue of inadmissibility indicate that the granting of
the withdrawal would be in the interest
of justice. During the pendency of an
appeal from the order of removal, permission to withdraw an application for

§ 1240.3

admission must be obtained from the
immigration judge or the Board.
[62 FR 10367, Mar. 6, 1997; 62 FR 15363, Apr. 1,
1997, as amended at 63 FR 27829, May 21, 1998;
64 FR 8495, Feb. 19, 1999; 64 FR 25766, May 12,
1999; 69 FR 57835, Sept. 28, 2004; 72 FR 53678,
Sept. 20, 2007]

§ 1240.2

Service counsel.

(a) Authority. Service counsel shall
present on behalf of the government
evidence material to the issues of deportability or inadmissibility and any
other issues that may require disposition by the immigration judge. The duties of the Service counsel include, but
are not limited to, the presentation of
evidence and the interrogation, examination, and cross-examination of the
respondent or other witnesses. Nothing
contained in this subpart diminishes
the authority of an immigration judge
to conduct proceedings under this part.
The Service counsel is authorized to
appeal from a decision of the immigration judge pursuant to § 1003.38 of this
chapter and to move for reopening or
reconsideration pursuant to § 1003.23 of
this chapter.
(b) Assignment. In a removal proceeding, the Service shall assign an attorney to each case within the provisions of § 1240.10(d), and to each case in
which an unrepresented respondent is
incompetent or is under 18 years of age,
and is not accompanied by a guardian,
relative, or friend. In a case in which
the removal proceeding would result in
an order of removal, the Service shall
assign an attorney to each case in
which a respondent’s nationality is in
issue. A Service attorney shall be assigned in every case in which the Commissioner approves the submission of
non-record
information
under
§ 1240.11(a)(3). In his or her discretion,
whenever he or she deems such assignment necessary or advantageous, the
General Counsel may assign a Service
attorney to any other case at any stage
of the proceeding.
§ 1240.3

Representation by counsel.

The respondent may be represented
at the hearing by an attorney or other
representative qualified under 8 CFR
part 1292.
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