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or 10 days after service of such motion 
on the Service. 

(g) Admissibility as evidence. The 
issuance of a protective order shall not 
prejudice the respondent’s right to 
challenge the admissibility of the in-
formation subject to a protective 
order. The Immigration Judge may not 
find the information inadmissible sole-
ly because it is subject to a protective 
order. 

(h) Seal. Any submission to the Immi-
gration Judge, including any briefs, re-
ferring to information subject to a pro-
tective order shall be filed under seal. 
Any information submitted subject to 
a protective order under this paragraph 
shall remain under seal as part of the 
administrative record. 

(i) Administrative enforcement. If the 
Service establishes that a respondent, 
or the respondent’s attorney or accred-
ited representative, has disclosed infor-
mation subject to a protective order, 
the Immigration Judge shall deny all 
forms of discretionary relief, except 
bond, unless the respondent fully co-
operates with the Service or other law 
enforcement agencies in any investiga-
tion relating to the noncompliance 
with the protective order and disclo-
sure of the information; and estab-
lishes by clear and convincing evidence 
either that extraordinary and ex-
tremely unusual circumstances exist or 
that failure to comply with the protec-
tive order was beyond the control of 
the respondent and his or her attorney 
or accredited representative. Failure to 
comply with a protective order may 
also result in the suspension of an at-
torney’s or an accredited representa-
tive’s privilege of appearing before the 
Executive Office for Immigration Re-
view or before the Service pursuant to 
8 CFR part 3, subpart G. 

[67 FR 36802, May 28, 2002] 

§ 1003.47 Identity, law enforcement, or 
security investigations or examina-
tions relating to applications for 
immigration relief, protection, or 
restriction on removal. 

(a) In general. The procedures of this 
section are applicable to any applica-
tion for immigration relief, protection, 
or restriction on removal that is sub-
ject to the conduct of identity, law en-
forcement, or security investigations 

or examinations as described in para-
graph (b) of this section, in order to en-
sure that DHS has completed the ap-
propriate identity, law enforcement, or 
security investigations or examina-
tions before the adjudication of the ap-
plication. 

(b) Covered applications. The require-
ments of this section apply to the 
granting of any form of immigration 
relief in immigration proceedings 
which permits the alien to reside in the 
United States, including but not lim-
ited to the following forms of relief, 
protection, or restriction on removal 
to the extent they are within the au-
thority of an immigration judge or the 
Board to grant: 

(1) Asylum under section 208 of the 
Act. 

(2) Adjustment of status to that of a 
lawful permanent resident under sec-
tions 209 or 245 of the Act, or any other 
provision of law. 

(3) Waiver of inadmissibility or de-
portability under sections 209(c), 212, or 
237 of the Act, or any provision of law. 

(4) Permanent resident status on a 
conditional basis or removal of the 
conditional basis of permanent resi-
dent status under sections 216 or 216A 
of the Act, or any other provision of 
law. 

(5) Cancellation of removal or sus-
pension of deportation under section 
240A or former section 244 of the Act, 
or any other provision of law. 

(6) Relief from removal under former 
section 212(c) of the Act. 

(7) Withholding of removal under sec-
tion 241(b)(3) of the Act or under the 
Convention Against Torture. 

(8) Registry under section 249 of the 
Act. 

(9) Conditional grants relating to the 
above, such as for applications seeking 
asylum pursuant to section 207(a)(5) of 
the Act or cancellation of removal in 
light of section 240A(e) of the Act. 

(c) Completion of applications for immi-
gration relief, protection, or restriction on 
removal. Failure to file necessary docu-
mentation and comply with the re-
quirements to provide biometrics and 
other biographical information in con-
formity with the applicable regula-
tions, the instructions to the applica-
tions, the biometrics notice, and in-
structions provided by DHS, within the 

VerDate Nov<24>2008 11:49 Mar 09, 2010 Jkt 220027 PO 00000 Frm 00898 Fmt 8010 Sfmt 8010 Y:\SGML\220027.XXX 220027cp
ric

e-
se

w
el

l o
n 

D
S

K
2B

S
O

Y
B

1P
R

O
D

 w
ith

 C
F

R



889 

Executive Office for Immigration Review, Justice § 1003.47 

time allowed by the immigration 
judge’s order, constitutes abandonment 
of the application and the immigration 
judge may enter an appropriate order 
dismissing the application unless the 
applicant demonstrates that such fail-
ure was the result of good cause. Noth-
ing in this section shall be construed to 
affect the provisions in 8 CFR 1208.4 re-
garding the timely filing of asylum ap-
plications or the determination of a re-
spondent’s compliance with any other 
deadline for initial filing of an applica-
tion, including the consequences of fil-
ing under the Child Status Protection 
Act. 

(d) Biometrics and other biographical 
information. At any hearing at which a 
respondent expresses an intention to 
file or files an application for relief for 
which identity, law enforcement, or se-
curity investigations or examinations 
are required under this section, unless 
DHS advises the immigration judge 
that such information is unnecessary 
in the particular case, DHS shall notify 
the respondent of the need to provide 
biometrics and other biographical in-
formation and shall provide a bio-
metrics notice and instructions to the 
respondent for such procedures. The 
immigration judge shall specify for the 
record when the respondent receives 
the biometrics notice and instructions 
and the consequences for failing to 
comply with the requirements of this 
section. Whenever required by DHS, 
the applicant shall make arrangements 
with an office of DHS to provide bio-
metrics and other biographical infor-
mation (including for any other person 
covered by the same application who is 
required to provide biometrics and 
other biographical information) before 
or as soon as practicable after the fil-
ing of the application for relief in the 
immigration proceedings. Failure to 
provide biometrics or other biographi-
cal information of the applicant or any 
other covered individual within the 
time allowed will constitute abandon-
ment of the application or of the other 
covered individual’s participation un-
less the applicant demonstrates that 
such failure was the result of good 
cause. DHS is responsible for obtaining 
biometrics and other biographical in-
formation with respect to any alien in 
detention. 

(e) Conduct of investigations or exami-
nations. DHS shall endeavor to initiate 
all relevant identity, law enforcement, 
or security investigations or examina-
tions concerning the alien or bene-
ficiaries promptly, to complete those 
investigations or examinations as 
promptly as is practicable (consid-
ering, among other things, increased 
demands placed upon such investiga-
tions), and to advise the immigration 
judge of the results in a timely man-
ner, on or before the date of a sched-
uled hearing on any application for im-
migration relief filed in the pro-
ceedings. The immigration judges, in 
scheduling hearings, shall allow a pe-
riod of time for DHS to undertake the 
necessary identity, law enforcement, or 
security investigations or examina-
tions prior to the date that an applica-
tion is scheduled for hearing and dis-
position, with a view to minimizing the 
number of cases in which hearings 
must be continued. 

(f) Continuance for completion of inves-
tigations or examinations. If DHS has not 
reported on the completion and results 
of all relevant identity, law enforce-
ment, or security investigations or ex-
aminations for an applicant and his or 
her beneficiaries by the date that the 
application is scheduled for hearing 
and disposition, after the time allowed 
by the immigration judge pursuant to 
paragraph (e) of this section, the immi-
gration judge may continue pro-
ceedings for the purpose of completing 
the investigations or examinations, or 
hear the case on the merits. DHS shall 
attempt to give reasonable notice to 
the immigration judge of the fact that 
all relevant identity, law enforcement, 
or security investigations or examina-
tions have not been completed and the 
amount of time DHS anticipates is re-
quired to complete those investiga-
tions or examinations. 

(g) Adjudication after completion of in-
vestigations or examinations. In no case 
shall an immigration judge grant an 
application for immigration relief that 
is subject to the conduct of identity, 
law enforcement, or security investiga-
tions or examinations under this sec-
tion until after DHS has reported to 
the immigration judge that the appro-
priate investigations or examinations 
have been completed and are current as 

VerDate Nov<24>2008 11:49 Mar 09, 2010 Jkt 220027 PO 00000 Frm 00899 Fmt 8010 Sfmt 8010 Y:\SGML\220027.XXX 220027cp
ric

e-
se

w
el

l o
n 

D
S

K
2B

S
O

Y
B

1P
R

O
D

 w
ith

 C
F

R



890 

8 CFR Ch. V (1–1–10 Edition) § 1003.61 

provided in this section and DHS has 
reported any relevant information 
from the investigations or examina-
tions to the immigration judge. 

(h) Adjudication upon remand from the 
Board. In any case remanded pursuant 
to 8 CFR 1003.1(d)(6), the immigration 
judge shall consider the results of the 
identity, law enforcement, or security 
investigations or examinations subject 
to the provisions of this section. If new 
information is presented, the immigra-
tion judge may hold a further hearing 
if necessary to consider any legal or 
factual issues, including issues relating 
to credibility, if relevant. The immi-
gration judge shall then enter an order 
granting or denying the immigration 
relief sought. 

(i) Procedures when immigration relief 
granted. At the time that the immigra-
tion judge or the Board grants any re-
lief under this section that would enti-
tle the respondent to a new document 
evidencing such relief, the decision 
granting such relief shall include ad-
vice that the respondent will need to 
contact an appropriate office of DHS. 
Information concerning DHS locations 
and local procedures for document 
preparation shall be routinely provided 
to EOIR and updated by DHS. Upon re-
spondent’s presentation of a final order 
from the immigration judge or the 
Board granting such relief and submis-
sion of any biometric and other infor-
mation necessary, DHS shall prepare 
such documents in keeping with sec-
tion 264 of the Act and regulations 
thereunder and other relevant law. 

(j) Voluntary departure. The proce-
dures of this section do not apply to 
the granting of voluntary departure 
prior to the conclusion of proceedings 
pursuant to 8 CFR 1240.26(b) or at the 
conclusion of proceedings pursuant to 8 
CFR 1240.26(c). If DHS seeks a continu-
ance in order to complete pending iden-
tity, law enforcement, or security in-
vestigations or examinations, the im-
migration judge may grant additional 
time in the exercise of discretion, and 
the 30-day period for the immigration 
judge to grant voluntary departure, as 
provided in § 1240.26(b)(1)(ii), shall be 
extended accordingly. 

(k) Custody hearings. The foregoing 
provisions of this section do not apply 
to proceedings seeking the redeter-

mination of conditions of custody of an 
alien during the pendency of immigra-
tion proceedings under section 236 of 
the Act. In scheduling an initial cus-
tody redetermination hearing, the im-
migration judge shall, to the extent 
practicable consistent with the expe-
dited nature of such cases, take ac-
count of the brief initial period of time 
needed for DHS to conduct the auto-
mated portions of its identity, law en-
forcement, or security investigations 
or examinations with respect to aliens 
detained in connection with immigra-
tion proceedings. If at the time of the 
custody hearing DHS seeks a brief con-
tinuance in an appropriate case based 
on unresolved identity, law enforce-
ment, or security investigations or ex-
aminations, the immigration judge in 
the exercise of discretion may grant 
one or more continuances for a limited 
period of time which is reasonable 
under the circumstances. 

[70 FR 4753, Jan. 31, 2005] 

Subpart D [Reserved] 

Subpart E—List of Free Legal 
Services Providers 

SOURCE: 62 FR 9073, Feb. 28, 1997, unless 
otherwise noted. 

§ 1003.61 List. 
(a) The Chief Immigration Judge 

shall maintain a current list of organi-
zations and attorneys qualified under 
this subpart which provide free legal 
services. This list, which shall be up-
dated not less than quarterly, shall be 
provided to aliens in immigration pro-
ceedings. The Chief Immigration Judge 
may designate an employee or employ-
ees to carry out his or her responsibil-
ities under this subpart. Organizations 
and attorneys may be included on the 
list of free legal services providers if 
they qualify under one of the following 
categories: 

(1) Organizations recognized under 
§ 1292.2 of this chapter that meet the 
qualifications set forth in § 1003.62(a) 
and whose representatives, if any, are 
authorized to practice before the Board 
and Immigration Courts; 

(2) Organizations not recognized 
under § 1292.2 of this chapter that meet 
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