AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§1003.46

The new motion shall specify any other
motions currently pending before an
immigration judge or the Board. An
alien who has previously filed a motion
to reopen under 8 CFR 1003.2 or 1003.23
based on INS v. St. Cyr is not required
to file a new special motion under this
section, but he or she may supplement
the previous motion if it is still pend-
ing. Any motion for section 212(c) relief
described in this section pending before
the Board or an immigration judge on
the effective date of this rule that
would be barred by the time or number
limitations on motions shall be deemed
to be a motion filed pursuant to this
section, and shall not count against
the number restrictions for other mo-
tions to reopen.

(2) Motions previously filed pursuant to
prior provision. If an alien previously
filed a motion to apply for section
212(c) relief with an immigration judge
or the Board pursuant to the prior pro-
visions of this section, as in effect be-
fore October 28, 2004, and the motion is
still pending, the motion will be adju-
dicated pursuant to the standards of
this section, both as revised and as pre-
viously in effect, and the alien does not
need to file a new special motion pur-
suant to paragraph (g)(1) of this sec-
tion. However, if a motion filed under
the prior provisions of this section was
denied because the alien did not satisfy
the requirements contained therein,
the alien must file a new special mo-
tion pursuant to this section, if eligi-
ble, in order to apply for section 212(c)
relief based on the requirements estab-
lished in this section.

(3) Effect of a prior denial of a motion
to reopen or motion to reconsider filed
after the St. Cyr decision. A motion
under this section will not be granted
where an alien has previously sub-
mitted a motion to reopen or motion to
reconsider based on the St. Cyr decision
and that motion was denied by an im-
migration judge or the Board (except
on account of time or number limita-
tions for such motions).

(4) Limitations for motions. The filing
of a special motion under this section
has no effect on the time and number
limitations for motions to reopen or re-
consider that may be filed on grounds
unrelated to section 212(c).
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(h) Deadline to file a special motion to
seek section 212(c) relief under this sec-
tion. An alien subject to a final admin-
istrative order of deportation or re-
moval must file a special motion to
seek section 212(c) relief on or before
April 26, 2005. An eligible alien may file
one special motion to seek section
212(c) relief under this section.

(i) Fees. No filing fee is required at
the time the alien files a special mo-
tion to seek section 212(c) relief under
this section. However, if the special
motion is granted, and the alien has
not previously filed an application for
section 212(c) relief, the alien will be
required to submit the appropriate fee
receipt at the time the alien files the
Form 1-191 with the immigration
court.

(j) Remands of appeals. If the Board
has jurisdiction and grants the motion
to apply for section 212(c) relief pursu-
ant to this section, it shall remand the
case to the immigration judge solely
for adjudication of the section 212(c)
application.

(k) Limitations on eligibility under this
section. This section does not apply to:

(1) Aliens who have departed the
United States and are currently out-
side the United States;

(2) Aliens issued a final order of de-
portation or removal who then ille-
gally returned to the United States; or

(3) Aliens who have not been admit-
ted or paroled.

[69 FR 57833, Sept. 28, 2004]

§1003.46 Protective orders, sealed sub-
missions in Immigration Courts.

(a) Authority. In any immigration or
bond proceeding, Immigration Judges
may, upon a showing by the Service of
a substantial likelihood that specific
information submitted under seal or to
be submitted under seal will, if dis-
closed, harm the national security (as
defined in section 219(c)(2) of the Act)
or law enforcement interests of the
United States, issue a protective order
barring disclosure of such information.

(b) Motion by the service. The Service
may at any time after filing a Notice
to Appear, or other charging document,
file with the Immigration Judge, and
serve upon the respondent, a motion
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for an order to protect specific infor-
mation it intends to submit or is sub-
mitting under seal. The motion shall
describe, to the extent practical, the
information that the Service seeks to
protect from disclosure. The motion
shall specify the relief requested in the
protective order. The respondent may
file a response to the motion within
ten days after the motion is served.

(c) Sealed annexr to motion. In the
Service’s discretion, the Service may
file the specific information as a sealed
annex to the motion, which shall not
be served upon the respondent. If the
Service files a sealed annex, or the Im-
migration Judge, in his or her discre-
tion, instructs that the information be
filed as a sealed annex in order to de-
termine whether to grant or deny the
motion, the Immigration Judge shall
consider the information only for the
purpose of determining whether to
grant or deny the motion.

(d) Due deference. The Immigration
Judge shall give appropriate deference
to the expertise of senior officials in
law enforcement and national security
agencies in any averments in any sub-
mitted affidavit in determining wheth-
er the disclosure of information will
harm the national security or law en-
forcement interests of the TUnited
States.

(e) Denied motions. If the motion is
denied, any sealed annex shall be re-
turned to the Service, and the Immi-
gration Judge shall give no weight to
such information. The Service may im-
mediately appeal denial of the motion
to the Board, which shall have jurisdic-
tion to hear the appeal, by filing a No-
tice of Appeal and the sealed annex
with the Board. The Immigration
Judge shall hold any further pro-
ceedings in abeyance pending resolu-
tion of the appeal by the Board.

(f) Granted motions. If the motion is
granted, the Immigration Judge shall
issue an appropriate protective order.

(1) The Immigration Judge shall en-
sure that the protective order encom-
passes such witnesses as the respond-
ent demonstrates are reasonably nec-
essary to the presentation of his case.
If necessary, the Immigration Judge
may impose the requirements of the
protective order on any witness before
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the Immigration Judge to whom such
information may be disclosed.

(2) The protective order may require
that the respondent, and his or her at-
torney or accredited representative, if
any:

(i) Not divulge any of the informa-
tion submitted under the protective
order, or any information derived
therefrom, to any person or entity,
other than authorized personnel of the
Executive Office for Immigration Re-
view, the Service, or such other per-
sons approved by the Service or the Im-
migration Judge;

(ii) When transmitting any informa-
tion under a protective order, or any
information derived therefrom, to the
Executive Office for Immigration Re-
view or the Service, include a cover
sheet identifying the contents of the
submission as containing information
subject to a protective order under this
section;

(iii) Store any information under a
protective order, or any information
derived therefrom, in a reasonably se-
cure manner, and return all copies of
such information to the Service upon
completion of proceedings, including
judicial review; and

(iv) Such other requirements as the
Immigration Judge finds necessary to
protect the information from disclo-
sure.

(3) Upon issuance of such protective
order, the Service shall serve the re-
spondent with the protective order and
the sealed information. A protective
order issued under this section shall re-
main in effect until vacated by the Im-
migration Judge.

(4) Further review of the protective
order before the Board shall only be
had pursuant to review of an order of
the Immigration Judge resolving all
issues of removability and any applica-
tions for relief pending in the matter
pursuant to 8 CFR 3.1(b). Notwith-
standing any other provision of this
section, the Immigration Judge shall
retain jurisdiction to modify or vacate
a protective order upon motion of the
Service or the respondent. An Immi-
gration Judge may not grant a motion
by the respondent to modify or vacate
a protective order until either: the
Service files a response to such motion
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or 10 days after service of such motion
on the Service.

(g) Admissibility as evidence. The
issuance of a protective order shall not
prejudice the respondent’s right to
challenge the admissibility of the in-
formation subject to a protective
order. The Immigration Judge may not
find the information inadmissible sole-
ly because it is subject to a protective
order.

(h) Seal. Any submission to the Immi-
gration Judge, including any briefs, re-
ferring to information subject to a pro-
tective order shall be filed under seal.
Any information submitted subject to
a protective order under this paragraph
shall remain under seal as part of the
administrative record.

(i) Administrative enforcement. If the
Service establishes that a respondent,
or the respondent’s attorney or accred-
ited representative, has disclosed infor-
mation subject to a protective order,
the Immigration Judge shall deny all
forms of discretionary relief, except
bond, unless the respondent fully co-
operates with the Service or other law
enforcement agencies in any investiga-
tion relating to the noncompliance
with the protective order and disclo-
sure of the information; and estab-
lishes by clear and convincing evidence
either that extraordinary and ex-
tremely unusual circumstances exist or
that failure to comply with the protec-
tive order was beyond the control of
the respondent and his or her attorney
or accredited representative. Failure to
comply with a protective order may
also result in the suspension of an at-
torney’s or an accredited representa-
tive’s privilege of appearing before the
Executive Office for Immigration Re-
view or before the Service pursuant to
8 CFR part 3, subpart G.

[67 FR 36802, May 28, 2002]

§1003.47 Identity, law enforcement, or
security investigations or examina-
tions relating to applications for
immigration relief, protection, or
restriction on removal.

(a) In general. The procedures of this
section are applicable to any applica-
tion for immigration relief, protection,
or restriction on removal that is sub-
ject to the conduct of identity, law en-
forcement, or security investigations
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or examinations as described in para-
graph (b) of this section, in order to en-
sure that DHS has completed the ap-
propriate identity, law enforcement, or
security investigations or examina-
tions before the adjudication of the ap-
plication.

(b) Covered applications. The require-
ments of this section apply to the
granting of any form of immigration
relief in immigration proceedings
which permits the alien to reside in the
United States, including but not lim-
ited to the following forms of relief,
protection, or restriction on removal
to the extent they are within the au-
thority of an immigration judge or the
Board to grant:

(1) Asylum under section 208 of the
Act.

(2) Adjustment of status to that of a
lawful permanent resident under sec-
tions 209 or 245 of the Act, or any other
provision of law.

(3) Waiver of inadmissibility or de-
portability under sections 209(c), 212, or
237 of the Act, or any provision of law.

(4) Permanent resident status on a
conditional basis or removal of the
conditional basis of permanent resi-
dent status under sections 216 or 216A
of the Act, or any other provision of
law.

(5) Cancellation of removal or sus-
pension of deportation under section
240A or former section 244 of the Act,
or any other provision of law.

(6) Relief from removal under former
section 212(c) of the Act.

(7) Withholding of removal under sec-
tion 241(b)(3) of the Act or under the
Convention Against Torture.

(8) Registry under section 249 of the
Act.

(9) Conditional grants relating to the
above, such as for applications seeking
asylum pursuant to section 207(a)(5) of
the Act or cancellation of removal in
light of section 240A(e) of the Act.

(c) Completion of applications for immi-
gration relief, protection, or restriction on
removal. Failure to file necessary docu-
mentation and comply with the re-
quirements to provide biometrics and
other biographical information in con-
formity with the applicable regula-
tions, the instructions to the applica-
tions, the biometrics notice, and in-
structions provided by DHS, within the

888



		Superintendent of Documents
	2014-09-02T19:09:45-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




