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under part 764 of this chapter is not
considered emergency crop loss assistance for purposes of this waiver and
execution of the waiver does not render
the borrower ineligible for EM loans.
(3) Applicants must purchase flood
insurance if buildings are or will be located in a special flood hazard area as
defined by FEMA flood hazard area
maps and if flood insurance is available.
(4) Insurance, including crop insurance, must be obtained as required by
the lender or the Agency based on the
strengths and weaknesses of the loan.
(b) Farm inspections. Before submitting an application the lender must
make an inspection of the farm to assess the suitability of the farm and to
determine any development that is
needed to make it a suitable farm.
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[64 FR 7378, Feb. 12, 1999, as amended at 70
FR 56107, Sept. 26, 2005; 72 FR 63297, Nov. 8,
2007]

§ 762.124 Interest
rates,
terms,
charges, and fees.
(a) Interest rates. (1) The interest rate
on a guaranteed loan or line of credit
may be fixed or variable as agreed upon
between the borrower and the lender.
The lender may charge different rates
on the guaranteed and the non-guaranteed portions of the note. The guaranteed portion may be fixed while the
unguaranteed portion may be variable,
or vice versa. If both portions are variable, different bases may be used.
(2) If a variable rate is used, it must
be tied to a rate specifically agreed to
between the lender and borrower in the
loan instruments. Variable rates may
change according to the normal practices of the lender for its average agricultural loan customer, but the frequency of change must be specified in
the loan or line of credit instrument.
(3) Neither the interest rate on the
guaranteed
portion
nor
the
unguaranteed portion may exceed the
rate the lender charges its average agricultural loan customer. At the request of the Agency, the lender must
provide evidence of the rate charged
the average agricultural loan customer. This evidence may consist of
average yield data, or documented administrative differential rate schedule
formulas used by the lender.

(4) Interest must be charged only on
the actual amount of funds advanced
and for the actual time the funds are
outstanding. Interest on protective advances made by the lender to protect
the security will be charged at the note
rate but limited to paragraph (a)(3) of
this section.
(5) The lender and borrower may collectively obtain a temporary reduction
in the interest rate through the interest assistance program in accordance
with § 762.150.
(b) OL terms. (1) Loan funds or advances on a line of credit used to pay
annual operating expenses will be repaid when the income from the year’s
operation is received, except when the
borrower is establishing a new enterprise, developing a farm, purchasing
feed while feed crops are being established, or recovering from disaster or
economic reverses.
(2) The final maturity date for each
loan cannot exceed 7 years from the
date of the promissory note or line of
credit agreement. Advances for purposes other than for annual operating
expenses will be scheduled for repayment over the minimum period necessary considering the applicant’s ability to repay and the useful life of the
security, but not in excess of 7 years.
(3) All advances on a line of credit
must be made within 5 years from the
date of the Loan Guarantee.
(c) FO terms. Each loan must be
scheduled for repayment over a period
not to exceed 40 years from the date of
the note or such shorter period as may
be necessary to assure that the loan
will be adequately secured, taking into
account the probable depreciation of
the security.
(d) Balloon installments under loan
note guarantee. Balloon payment terms
are permitted on FO or OL subject to
the following:
(1) Extended repayment schedules
may include equal, unequal, or balloon
installments if needed on any guaranteed loan to establish a new enterprise,
develop a farm, or recover from a disaster or an economical reversal.
(2) Loans with balloon installments
must have adequate collateral at the
time the balloon installment comes
due. Crops, livestock other than breeding livestock, or livestock products
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produced are not sufficient collateral
for securing such a loan.
(3) The borrower must be projected to
be able to refinance the remaining debt
at the time the balloon payment comes
due based on the expected financial
condition of the operation, the depreciated value of the collateral, and the
principal balance on the loan.
(e) Charges and fees. (1) The lender
may charge the applicant and borrower
fees for the loan provided they are no
greater
than
those
charged
to
unguaranteed customers for similar
transactions. Similar transactions are
those involving the same type of loan
requested (for example, operating loans
or farm real estate loans).
(2) Late payment charges (including
default interest charges) are not covered by the guarantee. These charges
may not be added to the principal and
interest due under any guaranteed note
or line of credit. However, late payment charges may be made outside of
the guarantee if they are routinely
made by the lender in similar types of
loan transactions.
(3) Lenders may not charge a loan
origination and servicing fee greater
than 1 percent of the loan amount for
the life of the loan when a guaranteed
loan is made in conjunction with a
down payment FO under part 764 of
this chapter.
[64 FR 7378, Feb. 12, 1999, as amended at 72
FR 17358, Apr. 9, 2007; 72 FR 63297, Nov. 8,
2007; 73 FR 74345, Dec. 8, 2008]

wwoods2 on DSK1DXX6B1PROD with CFR

§ 762.125

Financial feasibility.

(a) General. (1) Notwithstanding any
other provision of this section, PLP
lenders will follow their internal procedures on financial feasibility as agreed
to by the Agency during PLP certification.
(2) The applicant’s proposed operation must project a feasible plan as
defined in § 762.102(b).
(3) For standard eligible lenders, the
projected income and expenses of the
borrower and operation used to determine a feasible plan must be based on
the applicant’s proven record of production and financial management.
(4) For CLP lenders, the projected income and expenses of the borrower and
the operation must be based on the ap-

plicant’s financial history and proven
record of financial management.
(5) For those farmers without a proven history, a combination of any actual
history and any other reliable source of
information that are agreeable with
the lender, the applicant, and the
Agency will be used.
(6) The cash flow budget analyzed to
determine a feasible plan must represent the predicted cash flow of the
operating cycle.
(7) Lenders must use price forecasts
that are reasonable and defensible.
Sources must be documented by the
lender and acceptable to the Agency.
(8) When a feasible plan depends on
income from other sources in addition
to income from owned land, the income
must be dependable and likely to continue.
(9) The lender will analyze business
ventures other than the farm operation
to determine their soundness and contribution to the operation. Guaranteed
loan funds will not be used to finance a
nonfarm enterprise. Nonfarm enterprises include, but are not limited to:
raising earthworms, exotic birds, tropical fish, dogs, or horses for nonfarm
purposes; welding shops; boarding
horses; and riding stables.
(10) When the applicant has or will
have a cash flow budget developed in
conjunction with a proposed or existing
Agency direct loan, the two cash flow
budgets must be consistent.
(b) Estimating production. (1) Standard
eligible lenders must use the best
sources of information available for estimating production in accordance
with this subsection when developing
cash flow budgets.
(2) Deviations from historical performance may be acceptable, if specific
to changes in operation and adequately
justified and acceptable to the Agency.
(3) For existing farmers, actual production for the past 3 years will be utilized.
(4) For those farmers without a proven history, a combination of any actual
history and any other reliable source of
information that are agreeable with
the lender, the applicant, and the
Agency will be used.
(5) When the production of a growing
commodity can be estimated, it must
be considered when projecting yields.
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