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(3) Copies of or a list of documents
that the party anticipates relying upon
at the hearing; and
(4) A list of witnesses who will testify
on behalf of the party. At the discretion of the party furnishing such list of
witnesses, the names of the witnesses
need not be furnished if they are otherwise identified in some meaningful
way, such as a short statement of the
type of evidence they will offer.
(b) Procedures. The ALJ shall not
order any of the foregoing procedures
that a party can show are inappropriate or unwarranted under the circumstances of the particular appeal.
(c) Matters to be considered. At the
prehearing conference, the following
matters shall be considered:
(1) The simplification of issues;
(2) The necessity of amendments to
pleadings;
(3) The possibility of obtaining stipulations of facts and of the authenticity,
accuracy, and admissibility of documents, which will avoid unnecessary
proof;
(4) The limitation of the number of
expert or other witnesses;
(5) Negotiation, compromise, or settlement of issues;
(6) The exchange of copies of proposed exhibits;
(7) The nature of and the date by
which discovery, as provided in § 283.12,
must be completed;
(8) The identification of documents
or matters of which official notice may
be requested;
(9) A schedule to be followed by the
parties for the completion of the actions decided at the conference; and
(10) Such other matters as may expedite and aid in the disposition of the
appeal.
(d) Reporting. (1) A prehearing conference will not be stenographically reported unless so directed by the ALJ.
(2) Any party to the appeal may,
upon motion, request the ALJ to allow
for a stenographic transcript of a prehearing conference. The party requesting the transcript shall bear the transcription cost of producing the transcript and the duplication cost for one
transcript provided to the ALJ and to
the other parties to the appeal.
(e) Order. Actions taken as a result of
a conference shall be reduced to an ap-

propriate written order, unless the ALJ
concludes that a stenographic report, if
available, shall suffice, or, in the event
the conference takes place within 7
days of the beginning of the hearing,
the ALJ elects to make a statement on
the record at the hearing summarizing
the actions taken.
§ 283.12

Discovery.

(a) Dispositions—(1) Motion for taking
deposition. Only upon a finding by the
ALJ that a deposition is necessary to
preserve testimony as provided in this
subparagraph, upon the motion of a
party to the appeal, the ALJ may, at
any time after the filing of the answer,
order the taking of testimony by deposition. The motion shall set forth:
(i) The name and address of the proposed deponent;
(ii) The name and address of the person (referred to hereafter in this section as the ‘‘officer’’) qualified under
the regulations in this part to take
depositions, before whom the proposed
examination is to be made;
(iii) The proposed time and place of
the examination, which shall be at
least 15 days after the date of service of
the motion; and
(iv) The reasons why such deposition
should be taken, which shall be solely
for the purpose of eliciting testimony
which otherwise might not be available
at the time of the hearing, for use as
provided in accordance with paragraph
(a)(7) of this section.
(2) ALJ’s order for taking depositions. If
the ALJ finds that the testimony may
not otherwise be available at the hearing, the taking of the deposition may
be ordered. The order shall be served
upon the parties, and shall state:
(i) The time and place of the examination;
(ii) The name of the officer before
whom the examination is to be made;
and
(iii) The name of the deponent. The
officer and the time and place need not
be the same as those suggested in the
motion.
(3) Qualifications of officer. The deposition shall be made before an officer
authorized by the law of the United
States or by the law of the place of the
examination to administer oaths, or
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before an officer authorized by the Secretary to administer oaths.
(4) Procedure on examination. (i) The
deponent shall be examined under oath
or affirmation and shall be subject to
cross-examination. Objections to questions or documents shall be in the
short form, stating the grounds of objections relied upon. The questions propounded, together with all objections
made (but not including argument or
debate), shall be recorded verbatim. In
lieu of oral examination, parties may
transmit written questions to the officer prior to the examination and the
officer shall propound such questions
to the deponent.
(ii) The party taking the deposition
shall arrange for the examination of
the witness either by oral examination,
or by written questions upon agreement of the parties or as directed by
the ALJ. If the examination is conducted by means of written questions,
copies of the questions shall be served
upon the other party to the appeal and
filed with the officer at least 10 days
prior to the date set for the examination unless otherwise agreed, and the
other party may serve cross questions
and file them with the officer at any
time prior to the time of the examination.
(iii) The parties may stipulate in
writing or the ALJ may upon motion
order that a deposition be taken by
telephone. A deposition taken by telephone is to be taken at the place where
the deponent is to answer questions
propounded to the deponent.
(iv) The parties may stipulate in
writing or the ALJ may upon motion
order that a deposition be recorded by
other than stenographic means. The
stipulation or the order shall designate
the manner of recording, preserving
and filing of the deposition, and may
include other provisions to assure that
the recorded testimony is accurate and
trustworthy.
(5) Certification by the officer. The officer shall certify on the deposition that
the deponent was duly sworn and that
the deposition is a true record of the
deponent’s testimony. The officer shall
then securely seal the deposition, together with one copy thereof (unless
there are more than two parties in the
appeal, in which case there should be

another copy for each additional
party), in an envelope and mail the
same by registered or certified mail to
the Hearing Clerk.
(6) Corrections to the transcript. (i) At
any time prior to the hearing, any
party may file a motion proposing corrections to the transcript of the deposition.
(ii) Unless a party files such a motion
in the manner prescribed, the transcript shall be presumed to be a true,
correct, and complete transcript of the
testimony given in the deposition proceeding and to contain an accurate description or reference to all exhibits in
connection therewith, and shall be
deemed to be certified correct without
further procedure.
(iii) At any time prior to the use of
the deposition in accordance with paragraph (a)(7) of this section and after
consideration of any objections filed
thereto, the ALJ may issue an order
making any corrections in the transcript which the ALJ finds are warranted, and these corrections shall be
entered onto the original transcript by
the Hearing Clerk (without obscuring
the original text).
(7) Use of depositions. A deposition ordered and taken in accordance with the
provisions of this section may be used
in an appeal under these rules if the
ALJ finds that the evidence is otherwise admissible and
(i) That the witness is deceased;
(ii) That the witness is unable to attend or testify because of age, sickness,
infirmity, or imprisonment;
(iii) That the party offering the deposition has endeavored to procure the
attendance of the witness by subpoena,
but has been unable to do so; or
(iv) That such exceptional circumstances exist as to make it desirable, in the interests of justice, to
allow the deposition to be used. If the
party upon whose motion the deposition was taken refuses to offer it in
evidence, any other party may offer
the deposition or any part thereof in
evidence. If only part of a deposition is
offered in evidence by a party, any
other party may require the introduction of any other part which is relevant
be considered with the part introduced,
and any party may introduce any other
parts.
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(b) Interrogatories, requests for admissions and requests for production of documents—(1) Interrogatories. A party may
submit written interrogatories to any
other party to an appeal. The time for
submitting and responding to written
interrogatories shall be set by the ALJ
at the pre-hearing conference, but in
no event shall the time for response be
less than 20 days from the date of service or within such time as determined
upon motion to the ALJ. The number
of interrogatories submitted by each
party shall not exceed twenty-five
questions including subparts, unless
additional interrogatories are authorized by the ALJ. Each interrogatory
should be answered separately and
fully in writing, unless it is objected
to, in which event the reasons for objection should be stated in lieu of an
answer. The answers are to be signed
under penalty of perjury by the person
making them. Objections shall be
signed by the attorney of record in the
appeal or by the responding party’s authorized representative.
(2) Request for admissions. A party
may submit a written request for admission of the truth of any matters relevant to the appeal to any other party
to the appeal. The time for submitting
a written request for admission shall
be set by the ALJ at the pre-hearing
conference. The number of admissions
contained in a request submitted by a
party shall not exceed twenty-five unless additional admissions are authorized by the ALJ. The matter is admitted unless, within 20 days after service
thereof, or within such time as determined upon motion to the ALJ, the
party to whom the request is directed
serves upon the party requesting the
admission a written answer or objection addressed to the matter signed by
the party, counsel or designated representative. If objection is made, the
reasons therefor should be stated. The
answer should specifically deny the
matter or set forth in detail why the
answering party cannot truthfully
admit or deny the matter. An answering party may not give lack of information or knowledge as a reason for
the failure to admit or deny unless it is
stated that reasonable inquiry has been
made and that the information known
or readily obtainable is insufficient to

enable the party to admit or deny. A
party who considers that a matter for
which an admission has been requested
presents a genuine issue for hearing
may not, on that ground alone, object
to the request; the party may deny the
matter or set forth reasons why the
matter cannot be admitted or denied.
(3) Request for production of documents. (i) Any party may serve upon
any other party to the appeal a request
for production of documents which are
in the possession or control of the
party upon whom the request is served.
The time for service and response to
such a request shall be set by the ALJ
at the pre-hearing conference. Upon
payment of fees for search and duplication of documents, any party to the appeal may obtain copies of such documents.
(ii) Parties may request production
of any documents regarding any matter, not privileged, which is relevant to
the subject matter involved in the
pending action. Grounds for objection
will not exist if the information sought
appears reasonably calculated to lead
to the discovery of admissible evidence.
(iii) If such documents include privileged information or information the
disclosure of which is proscribed by the
Food Stamp Act of 1977, as amended,
such documents need not be produced.
(c) Supplementation of response. A
party who knows or later learns that a
response is incorrect is under a duty to
correct such response as soon as possible. A party who has responded to a
request for discovery with a response
that was complete when made is under
a duty to supplement the response to
include information thereafter acquired. A party is under a duty to supplement responses with respect to any
question directly addressed to:
(1) The identity and location of persons having knowledge of discoverable
matters, and
(2) The identity of each person expected to be called as an expert witness
at the hearing, the subject matter on
which such expert(s) is expected to testify, and the substance of the testimony.
(d) Frequency and use of discovery. The
ALJ shall limit, upon motion of a
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party, the frequency or extent of discovery if the ALJ determines that:
(1) The discovery sought is unreasonably cumulative or duplicative, or is
obtainable from some other source that
is more convenient, less burdensome,
or less expensive;
(2) The party seeking discovery has
had ample opportunity by discovery in
the action to obtain the information
sought; or
(3) The discovery is unduly burdensome or expensive, taking into account
the needs of the case, the amount in
controversy, limitations on the parties’
resources, and the importance of the
issues at stake in the litigation.
(e) Protective orders—(1) Request for
protective order. A party served with
such a request may file a motion for a
protective order before the date on
which a response to the discovery request is due, stating why discovery
should be limited or should not be required.
(2) Issuance of protective order. In
issuing a protective order, the ALJ
may make any order which justice requires to protect a party or person
from annoyance, embarrassment, oppression or undue burden or expense,
including one or more of the following:
(i) That discovery not be had;
(ii) That the discovery may be had
only through a method of discovery
other than that requested;
(iii) That certain matters not be inquired into, or that the scope of discovery be limited to certain matters;
(iv) That discovery be conducted with
no one present except persons designated by the ALJ; and
(v) That the contents of discovery or
evidence be sealed.
(f) Failure to respond to discovery—(1)
Motions to compel. If a deponent fails to
respond or gives an evasive or incomplete answer to a question propounded
at a deposition pursuant to paragraph
(a) of this section or a party fails to respond or gives evasive or incomplete
answers to written interrogatories or
admissions, or fails to respond, in full
or in part, to a request for production
of documents served pursuant to paragraph (b) of this section, the party
seeking discovery may apply for an
order compelling an answer by filing

and serving a motion on all parties and
deponents.
(2) Filing motion to compel. (i) Such
motion must be filed within 20 days following the service of the unresponsive
answer upon deposition or within 20
days after expiration of the period allowed for answers to interrogatories or
production of documents.
(ii) On matters related to an oral examination, the proponent of the question may complete or adjourn the examination before he applies for an
order.
(3) Responding to motion to compel. A
response to the motion may be filed in
accordance with § 283.18(d).
(g) Decision of the ALJ. (1) The ALJ
may grant a motion to compel production or deny a motion for a protective
order only if the ALJ finds that the
discovery sought is necessary for the
expeditious, fair, and reasonable consideration of the issues; it is not unduly costly or burdensome; it will not
unduly delay the proceeding; and the
information sought is not privileged.
(2) The initial decision of the ALJ regarding the motion to compel the production of privileged documents or the
motion for a protective order shall become final and effective 10 days after
service unless either party pursues the
options as discussed in §§ 283.17(d) and
283.20.
(h) Failure to comply with an order. (1)
If a party or other witness refuses to be
sworn or refuses to answer any question after being directed to do so by
order of the ALJ, such refusal may subject the refusing party to proceedings
to compel compliance with the ALJ’s
order in the appropriate United States
district court.
(2) If any party or other person refuses to obey an order made under this
section requiring an answer to designated questions or production of documents, the ALJ may order that the
matters regarding which questions
were asked or the contents of the document or documents or any other designated facts should be taken to be established for the purposes of the proceeding in accordance with the claim
of the party obtaining the order.
(i) Postponements or delays. No hearing, proceeding or other matter under
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this part shall be postponed or otherwise delayed pending the response or
resolution of issues pertaining to a request for information pursuant to the
Freedom of Information Act, 5 U.S.C.
552.
§ 283.13 Subpoenas.
(a) Issuance of subpoenas. The attendance and testimony of witnesses and
the production of documentary evidence from any place in the United
States on behalf of any party to the appeal may be required by subpoena at
the designated place of hearing. Except
for cause shown, requests for subpoenas
shall be filed at least 15 days prior to
the date of the hearing. Subpoenas
shall be issued by the ALJ, over the
facsimile signature of the Secretary,
upon a reasonable showing by the applicant of the grounds, necessity and
reasonable scope thereof.
(b) Service of subpoenas. (1) When the
ALJ issues a subpoena under this section, the party who requested such subpoena shall serve all other parties with
a copy of the subpoena, notice of the
names and addresses of the individuals
subpoenaed and specify any documents
required to be produced.
(2) Subpoenas may be served:
(i) By a U.S. Marshal or deputy marshal,
(ii) By any other person who is not
less than 18 years of age, or
(iii) By registering and mailing a
copy of the subpoena addressed to the
person to be served at the last known
principal place of business or residence.
(3) Proof of service may be made:
(i) By the return of service on the
subpoena by the U.S. Marshal or deputy marshal,
(ii) If served by an employee of the
Department, by a certificate stating
that he personally served the subpoena
upon the person named therein,
(iii) If served by another person, by
an affidavit of such person stating that
he personally served the subpoena upon
the person named therein, or
(iv) If service was by registered mail,
by an affidavit made by the person
mailing the subpoena that it was
mailed as provided herein and by the
signed return post-office receipt. Where
the subpoena is issued on behalf of the
Secretary and service is by mail, the

return receipt without an affidavit or
certificate of mailing shall be sufficient proof of service.
(4) In making personal service, the
person making service shall leave a
copy of the subpoena with the person
subpoenaed, or, if such person is not
immediately available, with any other
responsible person authorized to accept
service residing or employed at the
place of residence or business of the
person subpoenaed.
(5) The original of the subpoena,
bearing or accompanied by the required
proof of service, shall be returned to
the official who issued the same. The
party at whose request the subpoena is
issued shall be responsible for the service thereof.
§ 283.14

Fees of witnesses.

Witnesses summoned under these
rules shall be paid the same fees and
expenses that are paid witnesses in the
courts of the United States. Fees shall
be paid by the party at whose request
the witness appears. Current Federal,
State, or local government employees
shall not be eligible to receive witness
fees.
§ 283.15

Procedure for hearing.

(a) Request for hearing. A party may
request a hearing on the facts by including such request in its Appeal Petition or Answer, whichever is appropriate. Failure to request a hearing
within the time specified shall constitute a waiver of the opportunity for
such a hearing, except as provided for
under § 283.4(i). In the event FNS denies
any material facts and fails to request
a hearing, the matter may be set down
for hearing on motion of the State
agency or upon the ALJ’s own motion.
(b) Time and place. If any material
issue of fact is joined by the pleadings,
the ALJ, upon motion of any party,
stating that the matter is ready for
hearing, shall set a time for the hearing, as soon as feasible thereafter, with
due regard for the public interest and
the convenience and necessity of the
State agency and FNS. The hearing
shall be held at the U.S. Department of
Agriculture, Washington, DC. Upon a
showing of unusual or extraordinary
circumstances, the ALJ may order that
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