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agency, or FNSRO where applicable, in
accordance with § 220.9.
(Title 1, Chapter I, Pub. L. 96–38, 93 Stat. 98
(42 U.S.C. 1776a); secs. 807 and 808, Pub. L. 97–
35, 95 Stat. 521–535, 42 U.S.C. 1772, 1784, 1760;
sec. 819, Pub. L. 97–35, 95 Stat. 533 (42 U.S.C.
1759a, 1773, 1757); Pub. L. 97–370, 96 Stat. 1806)
[32 FR 35, Jan. 5, 1967, as amended by Amdt.
9, 37 FR 9613, May 13, 1972; 40 FR 30924, July
24, 1975; 45 FR 82622, Dec. 16, 1980; 47 FR 31376,
July 20, 1982; 48 FR 40196, Sept. 6, 1983; Amdt.
49, 49 FR 18987, May 4, 1984; 64 FR 50742, Sept.
20, 1999]
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§ 220.12

Competitive food services.

(a) State agencies and School Food
Authorities shall establish such rules
or regulations as are necessary to control the sale of foods in competition
with breakfasts served under the Program. Such rules or regulations shall
prohibit the sale of foods of minimal
nutritional value, as listed in appendix
B of this part, in the food service areas
during the breakfast periods. The sale
of other competitive foods may, at the
discretion of the State agency and the
School Food Authority, be allowed in
the food service area during the breakfast period only if all income from the
sale of such foods accrues to the benefit of the nonprofit school food service
or the school or student organizations
approved by the school. State agencies
and School Food Authorities may impose additional restrictions on the sale
of and income from all foods sold at
any time throughout schools participating in the School Breakfast Program.
(b)(1) Any person may submit a petition to FNS requesting that an individual food be exempted from a category of foods of minimal nutritional
value listed in appendix B. In the case
of artificially sweetened foods, the petition must include a statement of the
percent of RDI for the eight nutrients
listed in the definition of Foods of minimal nutritional value in § 220.2 that the
food provides per serving and the petitioner’s source of this information. In
the case of all other foods, the petition
must include a statement of the percent of RDI for the eight nutrients listed in the definition of Foods of minimal
nutritional value in § 220.2 that the food
provides per serving and per 100 calories and the petitioner’s source of this

information. The Department will determine whether or not the individual
food is a food of minimal nutritional
value as defined the definition of Foods
of minimal nutritional value in § 220.2,
and will inform the petitioner in writing of such determination, and the public by notice in the FEDERAL REGISTER
as indicated under paragraph (b)(3) of
this section. In determining whether
an individual food is a food of minimal
nutritional value, discrete nutrients
added to the food will not be taken into
account.
(2) Any person may submit a petition
to FNS requesting that foods in a particular category of foods be classified
as meeting the definition of Foods of
minimal nutritional value in § 220.2. The
petition must identify and define the
food category in easily understood language, list examples of the foods contained in the category and include a
list which the foods in that category
usually contain. If, upon review of the
petition, the Department determines
that the foods in that category should
not be classified as foods of minimal
nutritional value, the petitioner will be
so notified in writing. If upon review of
the petition, the Department determines that there is a substantial likelihood that the foods in that category
should be classified as meeting the definition of Foods of minimal nutritional
value in § 220.2, the Department shall at
that time inform the petitioner. In addition, the Department shall publish a
proposed rule restricting the sale of the
foods in that category, setting forth
the reasons for this action, and soliciting public comments. On the basis of
comments received within 60 days of
publication of the proposed rule and
other available information, the Department will determine whether the
nutrient composition of the foods indicates that the category should be classified as a category of foods of minimal
nutritional value.
The petitioner shall be notified in writing and the public shall be notified of
the Department’s final determination
upon publication in the FEDERAL REGISTER as indicated under section (b)(3)
of this section.
(3) By May 1 and November 1 of each
year, the Department shall amend appendix B to exclude those individual
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foods identified under paragraph (b)(1)
of this section, and to include those
categories of foods identified under
paragraph (b)(2) of this section, Provided That there are necessary changes.
(Sec. 819, Pub. L. 97–35, 95 Stat. 533 (42 U.S.C.
1759a, 1773 and 1757))
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[Amdt. 32, 45 FR 6771, Jan. 29, 1980, as amended by Amdt. 34, 45 FR 76937, Nov. 21, 1980; 50
FR 20547, May 17, 1985; 59 FR 23614, May 6,
1994; 72 FR 63792, Nov. 13, 2007]

§ 220.13 Special
responsibilities
of
State agencies.
(a) [Reserved]
(a–1) Each State agency, or FNSRO
where applicable, shall require each
School Food Authority of a school participating in the School Breakfast Program to develop and file for approval a
free and reduced price policy statement
in accordance with paragraph (a) of
§ 220.7.
(b) Records and reports. (1) Each State
agency shall maintain Program records
as necessary to support the reimbursement payments made to School Food
Authorities under § 220.9 and the reports
submitted
to
FNS
under
§ 220.13(b)(2). The records may be kept
in their original form or on microfilm,
and shall be retained for a period of
three years after the date of submission of the final Financial Status Report for the fiscal year, except that if
audit findings have not been resolved,
the records shall be retained beyond
the three-year period as long as required for the resolution of the issues
raised by the audit.
(2) Each State agency shall submit to
FNS a final Report of School Program
Operations (FNS–10) for each month
which shall be limited to claims submitted in accordance with § 220.11(b)
and which shall be postmarked and/or
submitted no later than 90 days following the last day of the month covered by the report. States shall not receive Program funds for any month for
which the final report is not submitted
within this time limit unless FNS
grants an exception. Upward adjustments to a State agency’s report shall
not be made after 90 days from the
month covered by the report unless authorized by FNS. Downward adjustments shall always be made, without
FNS authorization, regardless of when

it is determined that such adjustments
are necessary. Adjustments shall be reported to FNS in accordance with procedures established by FNS. Each
State agency shall also submit to FNS
a quarterly Financial Status Report
(SF–269) on the use of Program funds.
Such reports shall be postmarked and/
or submitted no later than 30 days
after the end of each fiscal year quarter. Obligations shall be reported only
for the fiscal year in which they occur.
A final Financial Status Report for
each fiscal year shall be postmarked
and/or submitted to FNS within 120
days after the end of the fiscal year.
FNS shall not be responsible for reimbursing unpaid Program obligations reported later than 120 days after the
close of the fiscal year in which they
were incurred.
(3) For each of school years 2005–2006
through 2008–2009, each State agency
shall monitor school food authority
compliance with the food safety inspection requirement in § 220.7(a)(2) and
submit an annual report to FNS documenting school compliance based on
data supplied by the school food authorities. The report must be filed by
November 15 following each of school
years 2005–2006 through 2008–2009, beginning November 15, 2006. The State
agency shall keep the records supplied
by the school food authorities showing
the number of food safety inspections
obtained by schools for each of school
years 2005–2006 through 2008–2009.
(c) Each State agency shall promptly
investigate complaints received or
irregularities noted in connection with
the operation of either program, and
shall take appropriate action to correct any irregularities. State Agencies
shall maintain on file evidence of such
investigations and actions. FNS or OI
shall make investigations at the request of the State Agency or where
FNS or OI determines investigations
are appropriate.
(d) The State agency shall release to
FNS any Federal funds made available
to it under the Act which are unobligated at the end of each fiscal year.
Any such funds shall remain available
to FNS for the purposes of the programs authorized by the Act until expended. Release of funds by the State
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