wwoods2 on DSK1DXX6B1PROD with CFR

§ 4287.158

7 CFR Ch. XLII (1–1–10 Edition)

(1) The cost of liquidation is increased or the value of the collateral is
decreased by environmental issues;
(2) The collateral is functionally or
economically obsolete;
(3) There are superior liens held by
other parties in excess of the value of
the collateral;
(4) The collateral has deteriorated; or
(5) The collateral is specialized and
there is little or no demand for it.
(k) Disposition of personal or corporate
guarantees. The lender should take action to maximize recovery from all collateral, including personal and corporate guarantees. The lender will seek
a deficiency judgment when there is a
reasonable chance of future collection
of the judgment. The lender must make
a decision whether or not to seek a deficiency judgment when:
(1) A borrower voluntarily liquidates
the collateral, but the sale fails to pay
the guaranteed indebtedness;
(2) The collateral is voluntarily conveyed to the lender, but the borrower
and personal and corporate guarantors
are not released from liability; or
(3) A liquidation plan is being developed for forced liquidation.
(l) Compromise settlement. A compromise settlement may be considered
at any time.
(1) The lender and the Agency must
receive complete financial information
on all parties obligated for the loan
and must be satisfied that the statements reflect the true and correct financial position of the debtor including
all assets. Adequate consideration
must be received before a release from
liability is issued. Adequate consideration includes money, additional security, or other benefit to the goals and
objectives of the Agency.
(2) Before a personal guarantor can
be released from liability, the following factors must be considered.
(i) Cash, either lump sum or over a
period of time, or other consideration
offered by the guarantor;
(ii) Age and health of the guarantor;
(iii) Potential income of the guarantor;
(iv) Inheritance prospects of the
guarantor;
(v) Availability of the guarantor’s assets.

(vi) Possibility that the guarantor’s
assets have been concealed or improperly transferred; and
(vii) Effect of other guarantors on
the loan.
(3) Once the Agency and the lender
agree on a reasonable amount that is
fair and adequate, the lender can proceed to effect the settlement compromise.
(4) A compromise will only be accepted if it is in the best interest of the
Agency.
§ 4287.158 Determination of loss and
payment.
In all liquidation cases, final settlement will be made with the lender
after the collateral is liquidated, unless otherwise designated as a future
recovery or after settlement and compromise of all parties has been completed. The Agency will have the right
to recover losses paid under the guarantee from any party which may be liable.
(a) Report of loss form. Form FmHA
449–30, ‘‘Loan Note Guarantee Report of
Loss,’’ will be used for calculations of
all estimated and final loss determinations. Estimated loss payments may
only be approved by the Agency after
the Agency has approved a liquidation
plan.
(b) Estimated loss. In accordance with
the requirements of § 4287.157(g) of this
subpart, an estimated loss claim based
on liquidation appraisal value will be
prepared and submitted by the lender.
(1) The estimated loss payment shall
be applied as of the date of such payment. The total amount of the loss
payment remitted by the Agency will
be applied by the lender on the guaranteed portion of the loan debt. Such application does not release the borrower
from liability.
(2) An estimated loss will be applied
first to reduce the principal balance on
the guaranteed loan and the balance, if
any, to accrued interest. Interest accrual on the defaulted loan will be discontinued.
(3) A protective advance claim will be
paid only at the time of the final report of loss payment, except in certain
transfer and assumption situations as
specified in § 4287.134 of this subpart.
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(c) Final loss. Within 30 days after liquidation of all collateral, except for
certain unsecured personal or corporate guarantees as provided for in
this section, is completed, a final report of loss must be prepared and submitted by the lender to the Agency.
The Agency will not guarantee interest
beyond this 30-day period other than
for the period of time it takes the
Agency to process the loss claim. Before approval by the Agency of any
final loss report, the lender must account for all funds during the period of
liquidation, disposition of the collateral, all costs incurred, and any other
information necessary for the successful completion of liquidation. Upon receipt of the final accounting and report
of loss, the Agency may audit all applicable documentation to determine the
final loss. The lender will make its
records available and otherwise assist
the Agency in making any investigation.
The
documentation
accompanying the report of loss must support
the amounts shown on Form FmHA
449–30.
(1) A determination must be made regarding the collectibility of unsecured
personal and corporate guarantees. If
reasonably possible, such guarantees
should be promptly collected or otherwise disposed of in accordance with
§ 4287.157(k) of this subpart prior to
completion of the final loss report.
However, in the event that collection
from the guarantors appears unlikely
or will require a prolonged period of
time, the report of loss will be filed
when all other collateral has been liquidated, and unsecured personal or corporate guarantees will be treated as a
future recovery with the net proceeds
to be shared on a pro rata basis by the
lender and the Agency.
(2) The lender must document that
all of the collateral has been accounted
for and properly liquidated and that
liquidation proceeds have been properly accounted for and applied correctly to the loan.
(3) The lender will show a breakdown
of any protective advance amount as to
the payee, purpose of the expenditure,
date paid, and evidence that the
amount expended was proper and that
payment was actually made.

(4) The lender will show a breakdown
of liquidation expenses as to the payee,
purpose of the expenditure, date paid,
and evidence that the amount expended
was proper and that payment was actually made. Liquidation expenses are recoverable only from collateral proceeds. Attorney fees may be approved
as liquidation expenses provided the
fees are reasonable and cover legal
issues pertaining to the liquidation
that could not be properly handled by
the lender and its in-house counsel.
(5) Accrued interest will be supported
by documentation as to how the
amount was accrued. If the interest
rate was a variable rate, the lender will
include documentation of changes in
both the selected base rate and the
loan rate.
(6) Loss payments will be paid by the
Agency within 60 days after the review
of the final loss report and accounting
of the collateral.
(d) Loss limit. The amount payable by
the Agency to the lender cannot exceed
the limits set forth in the Loan Note
Guarantee.
(e) Rent. Any net rental or other income that has been received by the
lender from the collateral will be applied on the guaranteed loan debt.
(f) Liquidation costs. Liquidation costs
will be deducted from the proceeds of
the disposition of primary collateral. If
changed circumstances after submission of the liquidation plan require a
substantial revision of liquidation
costs, the lender will procure the Agency’s written concurrence prior to proceeding with the proposed changes. No
in-house expenses of the lender will be
allowed. In-house expenses include, but
are not limited to, employee’s salaries,
staff lawyers, travel, and overhead.
(g) Payment. When the Agency finds
the final report of loss to be proper in
all respects, it will approve Form
FmHA 449–30 and proceed as follows:
(1) If the loss is greater than any estimated loss payment, the Agency will
pay the additional amount owed by the
Agency to the lender.
(2) If the loss is less than the estimated loss payment, the lender will reimburse the Agency for the overpayment plus interest at the note rate
from the date of payment.
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(3) If the Agency has conducted the
liquidation, it will pay the lender in accordance with the Loan Note Guarantee.
§§ 4287.159–4287.168

[Reserved]
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§ 4287.169 Future recovery.
After a loan has been liquidated and
a final loss has been paid by the Agency, any future funds which may be recovered by the lender will be pro rated
between the Agency and the lender
based on the original percentage of
guarantee.
§ 4287.170 Bankruptcy.
The lender is responsible for protecting the guaranteed loan and all collateral securing the loan in bankruptcy
proceedings.
(a) Lender’s responsibilities. It is the
lender’s responsibility to protect the
guaranteed loan debt and all of the collateral securing it in bankruptcy proceedings. These responsibilities include
but are not limited to the following:
(1) The lender will file a proof of
claim where necessary and all the necessary papers and pleadings concerning
the case.
(2) The lender will attend and, where
necessary, participate in meetings of
the creditors and all court proceedings.
(3) When permitted by the Bankruptcy Code, the lender will request
modification of any plan of reorganization whenever it appears that additional recoveries are likely.
(4) The Agency will be kept adequately and regularly informed in writing of all aspects of the proceedings.
(5) In a Chapter 11 reorganization, if
an independent appraisal of collateral
is necessary in the Agency’s opinion,
the Agency and the lender will share
such appraisal fee equally.
(b) Reports of loss during bankruptcy.
When the loan is involved in reorganization proceedings, payment of loss
claims may be made as provided in this
section. For a liquidation proceeding,
only paragraphs (b)(3) and (5) of this
section are applicable.
(1) Estimated loss payments. (i) If a
borrower has filed for protection under
Chapter 11 of the United States Code
for a reorganization (but not Chapter
13) and all or a portion of the debt has

been discharged, the lender will request
an estimated loss payment of the guaranteed portion of the accrued interest
and principal discharged by the court.
Only one estimated loss payment is allowed during the reorganization. All
subsequent claims of the lender during
reorganization will be considered revisions to the initial estimated loss. A
revised estimated loss payment may be
processed by the Agency, at its option,
in accordance with any court-approved
changes in the reorganization plan.
Once the reorganization plan has been
completed, the lender is responsible for
submitting the documentation necessary for the Agency to review and adjust the estimated loss claim to reflect
any actual discharge of principal and
interest and to reimburse the lender
for any court-ordered interest-rate reduction under the terms of the reorganization plan.
(ii) The lender will use Form FmHA
449–30 to request an estimated loss payment and to revise any estimated loss
payments during the course of the reorganization plan. The estimated loss
claim, as well as any revisions to this
claim, will be accompanied by documentation to support the claim.
(iii) Upon completion of a reorganization plan, the lender will complete a
Form FmHA 1980–44 and forward this
form to the Finance Office.
(2) Interest loss payments. (i) Interest
losses sustained during the period of
the reorganization plan will be processed in accordance with paragraph
(b)(1) of this section.
(ii) Interest losses sustained after the
reorganization plan is completed will
be processed annually when the lender
sustains a loss as a result of a permanent interest rate reduction which extends beyond the period of the reorganization plan.
(iii) If an estimated loss claim is paid
during the operation of the Chapter 11
reorganization plan and the borrower
repays in full the remaining balance
without an additional loss sustained by
the lender, a final report of loss is not
necessary.
(3) Final loss payments. Final loss payments will be processed when the loan
is liquidated.
(4) Payment application. The lender
must apply estimated loss payments
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