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§216.249

§216.244 and the Letter of Authoriza-
tion issued under §§216.106 and 216.247,
were undertaken and will be under-
taken during the upcoming annual pe-
riod of validity of a renewed Letter of
Authorization.

(b) If a request for a renewal of a Let-
ter of Authorization issued under
§§216.106 and 216.248 indicates that a
substantial modification, as deter-
mined by NMF'S, to the described work,
mitigation or monitoring undertaken
during the upcoming season will occur,
the NMFS will provide the public a pe-
riod of 30 days for review and comment
on the request. Review and comment
on renewals of Letters of Authorization
are restricted to:

(1) New cited information and data
indicating that the determinations
made in this document are in need of
reconsideration, and

(2) Proposed changes to the mitiga-
tion and monitoring requirements con-
tained in these regulations or in the
current Letter of Authorization.

(c) A notice of issuance or denial of a
renewal of a Letter of Authorization
will be published in the FEDERAL REG-
ISTER.

(d) NMFS, in response to new infor-
mation and in consultation with the
Navy, may modify the mitigation or
monitoring measures in subsequent
LOAs if doing so creates a reasonable
likelihood of more effectively accom-
plishing the goals of mitigation and
monitoring set forth in the preamble of
these regulations. Below are some of
the possible sources of new data that
could contribute to the decision to
modify the mitigation or monitoring
measures:

(1) Results from the Navy’s moni-
toring from the previous year (either
from AFAST or other locations).

(2) Findings of the Monitoring Work-
shop that the Navy will convene in 2011
(section 216.245(1)).

(3) Compiled results of Navy funded
research and development (R&D) stud-
ies (presented pursuant to the ICMP
(§216.245(d))).

(4) Results from specific stranding in-
vestigations (either from the AFAST
Study Area or other locations, and in-
volving coincident MFAS/HFAS or ex-
plosives training or not involving coin-
cident use).
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(5) Results from the Long Term Pro-
spective Study described in the pre-
amble to these regulations.

(6) Results from general marine
mammal and sound research (funded by
the Navy (described below) or other-
wise).

§216.249 Modifications to Letters of
Authorization.

(a) Except as provided in paragraph
(b) of this section, no substantive
modification (including withdrawal or
suspension) to the Letter of Authoriza-
tion by NMFS, issued pursuant to
§§216.106 and 216.247 and subject to the
provisions of this subpart shall be
made until after notification and an
opportunity for public comment has
been provided. For purposes of this
paragraph, a renewal of a Letter of Au-
thorization under §216.248, without
modification (except for the period of
validity), is not considered a sub-
stantive modification.

(b) If the Assistant Administrator de-
termines that an emergency exists that
poses a significant risk to the well-
being of the species or stocks of marine
mammals specified in §216.242(c), a Let-
ter of Authorization issued pursuant to
§§216.106 and 216.247 may be sub-
stantively modified without prior noti-
fication and an opportunity for public
comment. Notification will be pub-
lished in the FEDERAL REGISTER within
30 days subsequent to the action.

Subpart W—Taking Marine Mam-
mals Incidental o Conducting
Precision Strike Weapon Mis-
sions in the Gulf of Mexico

SOURCE: 71 FR 67822, Nov. 24, 2006, unless
otherwise noted.

EFFECTIVE DATE NOTE: At 71 FR 67822, Nov.
24, 2006, subpart W, consisting of §§216.250
through 216.259, was added, effective Dec. 26,
2006 through Dec. 27, 2011.

§216.250 Specified activity and speci-
fied geographical region.

(a) Regulations in this subpart apply
only to the incidental taking of those
marine mammal species specified in
paragraph (b) of this section by U.S.
citizens engaged in U.S. Air Force Pre-
cision Strike Weapon missions within
the Eglin Air Force Base Gulf Test and
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National Marine Fisheries Service/NOAA, Commerce

Training Range within the northern
Gulf of Mexico. The authorized activi-
ties as specified in a Letter of Author-
ization issued under §§216.106 and
216.257 include, but are not limited to,
activities associated with (1) the Joint
Air-to-Surface Stand-off Missile
(JASSM) exercise for a maximum of
two live shots (single) and 4 inert shots
(single) annually and (2) the small-di-
ameter bomb (SDB) exercise for a max-
imum of six live shots a year, with two
of the shots occurring simultaneously
and a maximum of 12 inert shots, with
up to two occurring simultaneously.

(b) The incidental take by Level A
harassment, Level B harassment, or
mortality of marine mammals under
the activity identified in this section is
limited to the following species: Atlan-
tic  bottlenose dolphins (Tursiops
truncatus), Atlantic spotted dolphins
(Stenella frontalis), dwarf sperm whales
(Kogia simus) and pygmy sperm whale
(Kogia breviceps).

§216.251 Effective dates.

Regulations in this subpart are effec-
tive from December 26, 2006 until De-
cember 27, 2011.

§21(§.252 Permissible methods of tak-
ing.

(a) Under Letters of Authorization
issued pursuant to §§216.106 and 216.257,
the Holder of the Letter of Authoriza-
tion may incidentally, but not inten-
tionally, take marine mammals by
Level A and Level B harassment, in-
cluding lethal take within the area de-
scribed in §216.250(a), provided the ac-
tivity is in compliance with all terms,
conditions, and requirements of these
regulations and the appropriate Letter
of Authorization.

(b) The taking of marine mammals
under a Letter of Authorization is lim-
ited to the species listed in §216.250(b)
and is limited to a total of 1 mortality,
2 takes by Level A harassment, and 53
takes by Level B harassment annually.

§216.253 Prohibitions.

Notwithstanding takings con-
templated in §216.250 and authorized by
a Letter of Authorization issued under
§§216.106 and 216.257, no person in con-
nection with the activities described in
§216.250 shall:

§216.254

(a) Take any marine mammal not
specified in §216.250(b);

(b) Take any marine mammal speci-
fied in §216.250(b) other than by inci-
dental, unintentional Level A or Level
B harassment or mortality;

(c) Take a marine mammal specified
in §216.250(b) if such taking results in
more than a negligible impact on the
species or stocks of such marine mam-
mal; or

(d) Violate, or fail to comply with,
the terms, conditions, and require-
ments of these regulations or a Letter
of Authorization issued under §§216.106
and 216.257.

§216.254 Mitigation.

The activity identified in §216.250(a)
must be conducted in a manner that
minimizes, to the greatest extent prac-
ticable, adverse impacts on marine
mammal species and stocks and their
habitats. When conducting operations
identified in §216.250(a) under a Letter
of Authorization, the following mitiga-
tion measures must be implemented:

(a)(1) For the JASSM, the holder of
the Letter of Authorization must es-
tablish and monitor a safety zone for
marine mammals with a radius of 2.0
nm (3.7 km) from the center of the det-
onation and a buffer zone with a radius
of 1.0 nm (1.85 km) radius from the
outer edge of the safety zone.

(2) For the SDB, the holder of the
Letter of Authorization must establish
and monitor a safety for marine mam-
mals with a radius of no less than 5 nm
(9.3 km) for single bombs and 10 nm
(18.5 km) for double bombs and a buffer
zone from the outer edge of the safety
zone with a radius of at least 2.5 nm
(4.6 km) for single bombs and 5 nm (18.5
km) for double bombs.

(b) Prior to a JASSM or SDB launch:

(1) If any marine mammals are ob-
served within the designated safety
zone prescribed in condition (a)(1)
above, or within the buffer zone pre-
scribed in condition (a)(2) above and it/
they are on a course that will put them
within the safety zone prior to an
JASSM or SDB launch, the launch
must be delayed until all marine mam-
mals are no longer within the des-
ignated safety zone.
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