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by subtracting the actual and necessary expenses incurred by the employee from any payment received for
the activity; or
(7) Compensation for:
(i) Services rendered prior to January
1, 1991, or prior to becoming a covered
noncareer employee;
(ii) Services rendered in satisfaction
of a covered noncareer employee’s obligation under a contract entered into
prior to January 1, 1991; or
(iii) Services which the covered noncareer employee first undertook to provide prior to January 1, 1991, where the
standards of the applicable profession
require the employee to complete the
case or other undertaking.
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Example 1. A covered noncareer employee is
a limited partner in a partnership that invests in commercial real estate. Because he
does not take an active role in the management of the partnership, his share of the
partnership income is neither ‘‘outside
earned income’’ nor ‘‘compensation.’’
Example 2. A covered noncareer employee
of the Civil Rights Commission serves without compensation as a member of the Board
of Visitors for a university. The roundtrip
airfare and hotel expenses paid by the university to permit him to attend quarterly
meetings of the Board are neither ‘‘outside
earned income’’ or ‘‘compensation.’’
Example 3. Where a covered noncareer employee pays for transcripts of a hearing in
which he is providing pro bono legal representation, reimbursements for those expenses by a legal aid organization are neither ‘‘outside earned income’’ nor ‘‘compensation.’’
Example 4. During the term of his appointment, a Deputy Assistant Secretary of Labor
enters into a contract to write a book of fictional short stories. Royalties based on actual sales of the book after publication are
investment income attributable to the property interest he retains in the book and, as
such, are neither ‘‘outside earned income’’
nor ‘‘compensation.’’

(c) Receive means that the employee
has the right to exercise dominion and
control over the compensation or outside earned income and direct its subsequent use. Compensation or outside
earned income is received by an employee if it is for his conduct and:
(1) If it is paid to any other person on
the basis of designation, recommendation or other specification by the employee; or
(2) If, with the employee’s knowledge
and acquiescence, it is paid to his par-

ent, sibling, spouse, child or dependent
relative.
Compensation that is prohibited by
§ 2636.305 through § 2636.307 of this subpart is received while an individual is
an employee if it is for conduct by him
that occurs while an employee, even
though actual payment may be deferred until after Federal employment
has terminated. Also, compensation or
outside earned income donated to a
charitable organization is received by
the employee.
[56 FR 1723, Jan. 17, 1991, as amended at 63
FR 43069, Aug. 12, 1998; 64 FR 2422, Jan. 14,
1999; 72 FR 16987, Apr. 6, 2007]

§ 2636.304 The 15 percent limitation on
outside earned income.
(a) Limitation applicable to individuals
who are covered noncareer employees on
January 1 of any calendar year. A covered noncareer employee may not, in
any calendar year, receive outside
earned income attributable to that calendar year which exceeds 15 percent of
the annual rate of basic pay for level II
of the Executive Schedule under 5
U.S.C. 5313, as in effect on January 1 of
such calendar year. The effective date
of a change in the rate for level II of
the Executive Schedule shall be the
date on which a new rate of basic pay
for level II first becomes applicable to
any level II position.
NOTE: Notwithstanding the 15 percent limitation described in this section, a covered
noncareer employee who is a Presidential appointee to a full-time noncareer position is
prohibited by section 102 of Executive Order
12674, as amended, from receiving any outside earned income for outside employment
or any other activity performed during that
Presidential appointment.
Example 1. Notwithstanding that the compensation he will receive would not exceed 15
percent of the rate for level II of the Executive Schedule, a covered noncareer employee
of the Department of Energy may not receive any compensation for teaching a university course unless he first receives the authorization required by § 2636.307 of this subpart.

(b) Limitation applicable to individuals
who become covered noncareer employees
after January 1 of any calendar year. The
outside earned income limitation that
applies to an individual who becomes a
covered noncareer employee during a
calendar year shall be determined on a

610

VerDate Nov<24>2008

08:55 Feb 26, 2010

Jkt 220010

PO 00000

Frm 00622

Fmt 8010

Sfmt 8010

Y:\SGML\220010.XXX

220010

Office of Government Ethics

§ 2636.305

pro rata basis. His outside earned income while so employed in that calendar year shall not exceed 15 percent
of the annual rate of basic pay for level
II of the Executive Schedule in effect
on January 1 of the calendar year divided by 365 and multiplied by the
number of days during that calendar
year that he holds the covered noncareer position.
Example 1. A former college professor received an appointment to a noncareer Senior
Executive Service position on November 1,
1991. The rate of basic pay in effect for Executive Level II on January 1, 1991 was $125,100.
For the 61 day period from November 1, 1991
through December 31, 1991, the amount of
outside income he may earn is limited to
$3,129. That amount is determined as follows:
Step 1. The rate of basic pay for Executive
Level II as in effect on January 1 of that
year ($125,100) is divided by 365. That
quotient is $342;
Step 2. The dollar amount determined by
Step 1 ($342) is then multiplied by the 61 days
the employee held the covered noncareer position. That product is $20,862;
Step 3. The dollar amount determined by
Step 2 ($20,862) is multiplied by .15 or 15 percent. The product ($3,129) is the maximum
outside earned income the employee may
have in the particular year attributable to
the period of his service in a covered noncareer position.

(c) Computation principle. For purposes of any computation required by
this section, any amount of $.50 or
more shall be rounded up to the next
full dollar and any amount less than
$.50 shall be rounded down to the next
full dollar.
(d) Year to which outside earned income
is attributable. Regardless of when it is
paid, outside earned income is attributable to the calendar year in which
the services for which it is paid were
provided.

erowe on DSK5CLS3C1PROD with CFR

§ 2636.305 Compensation and other restrictions relating to professions involving a fiduciary relationship.
(a) Applicable restrictions. A covered
noncareer employee shall not:
(1) Receive compensation for:
(i) Practicing a profession which involves a fiduciary relationship; or
(ii) Affiliating with or being employed to perform professional duties
by a firm, partnership, association,
corporation, or other entity which pro-

vides professional services involving a
fiduciary relationship; or
(2) Permit his name to be used by any
firm, partnership, association, corporation, or other entity which provides
professional services involving a fiduciary relationship.
Example 1. A covered noncareer employee
of the White House Office who is an attorney
may not receive compensation for drafting a
will for her friend. She may, however, participate in her bar association’s pro bono
program by providing free legal services for
the elderly, provided her participation in the
program is otherwise proper. For example, 18
U.S.C. 205 would prohibit her from representing her pro bono client in a hearing before the Social Security Administration.
Example 2. An accountant named C.B.
Debit who is offered a covered noncareer appointment must terminate his partnership in
the accounting firm of Delight, Waterhose
and Debit upon appointment. Because his deceased father, J.R. Debit, was the founding
partner for whom the firm is named, the
name Debit need not be deleted from the
firm’s name. However, the name C.B. Debit
may not appear on the firm’s letterhead
after the individual enters on duty as a covered noncareer employee.

(b) Definitions. For purposes of this
section:
(1) Profession means a calling requiring specalized knowledge and often
long and intensive preparation including instruction in skills and methods
as well as in the scientific, historical
or scholarly principles underlying such
skills and methods. It is characteristic
of a profession that those in the profession, through force of organization or
concerted opinion, establish and maintain high standards of achievement and
conduct, and commit its practitioners
to continued study of the field. Consulting and advising with respect to
subject matter that is generally regarded as the province of practitioners
of a profession shall be considered a
profession.
(2) Profession which involves a fiduciary relationship means a profession in
which the nature of the services provided causes the recipient of those
services to place a substantial degree
of trust and confidence in the integrity, fidelity and specialized knowledge
of the practitioner. Such professions
are not limited to those whose practitioners are legally defined as fiduciaries and include practitioners in

611

VerDate Nov<24>2008

08:55 Feb 26, 2010

Jkt 220010

PO 00000

Frm 00623

Fmt 8010

Sfmt 8010

Y:\SGML\220010.XXX

220010

