Office of Government Ethics

§ 2634.1005

(3) Provided, however, a permitted
property cannot be any holding prohibited by statute, regulation, rule, or Executive order. As a result, requirements applicable to specific agencies
and positions may limit an eligible person’s choices of permitted property. An
employee seeking a Certificate of Divestiture should consult the appropriate designated agency ethics official
to determine whether a statute, regulation, rule, or Executive order may
limit choices of permitted property.
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§ 2634.1004 General rule.
(a) The Director of the Office of Government Ethics may issue a Certificate
of Divestiture for specific property in
accordance with the procedures of
§ 2634.1005 of this subpart if:
(1) The Director determines that divestiture of the property by an eligible
person is reasonably necessary to comply with 18 U.S.C. 208, or any other
Federal conflict of interest statute,
regulation, rule, or Executive order; or
(2) A congressional committee requires divestiture as a condition of
confirmation.
(b) The Director of the Office of Government Ethics cannot issue a Certificate of Divestiture for property that
already has been sold.
Example 1 to § 2634.1004: An employee is directed to divest shares of stock, a limited
partnership interest, and foreign currencies.
If the sale of these assets will result in capital gains under the Internal Revenue Code,
the employee may request and receive a Certificate of Divestiture.
Example 2 to § 2634.1004: An employee of the
Department of Commerce is directed to divest his shares of XYZ stock acquired
through the exercise of options held in an
employee benefit plan. His gain from the sale
of the stock will be treated as ordinary income. Because only capital gains realized
under Federal tax law are eligible for deferral under section 1043, a Certificate of Divestiture cannot be issued for the sale of the
XYZ stock.
Example 3 to § 2634.1004: During her Senate
confirmation hearing, a nominee to a Department of Defense (DOD) position is directed to divest stock in a DOD contractor
as a condition of her confirmation. Eager to
comply with the order to divest, the nominee
sells her stock immediately after the hearing and prior to being confirmed by the Senate. Once she is a DOD employee, she requests a Certificate of Divestiture for the
stock. Because the Office of Government

Ethics cannot issue a Certificate of Divestiture for property that has already been divested, the employee’s request for a Certificate of Divestiture will be denied.
Example 4 to § 2634.1004: After receiving a
Certificate of Divestiture, the spouse of a
Food and Drug Administration employee
sold stock in a regulated company. Between
the time of the request for the Certificate of
Divestiture and the sale of the stock, the
stock price dropped and the spouse sold the
stock at a loss. Because the sale of the stock
did not result in capital gains, the spouse
has no need for the Certificate of Divestiture
and cannot submit it to the Internal Revenue Service for deferral of gains. No further
action need be taken by the employee or the
employee’s spouse in connection with the
Certificate of Divestiture.

§ 2634.1005 How to obtain a Certificate
of Divestiture.
(a) Employee’s request to the designated
agency ethics official. An employee seeking a Certificate of Divestiture must
submit a written request to the designated agency ethics official at his or
her agency. The request must contain:
(1) A full and specific description of
the property that will be divested. For
example, if the property is corporate
stock, the request must include the
number of shares for which the eligible
person seeks a Certificate of Divestiture;
(2) A brief description of how the eligible person acquired the property;
(3) A statement that the eligible person holding the property has agreed to
divest the property; and
(4)(i) The date that the requirement
to divest first applied; or
(ii) The date the employee first
agreed that the eligible person would
divest the property in order to comply
with conflict of interest requirements.
(b) Designated agency ethics official’s
submission to the Office of Government
Ethics. The designated agency ethics official must forward to the Director of
the Office of Government Ethics the
employee’s written request described
in paragraph (a) of this section. In addition, the designated agency ethics official must submit:
(1) A copy of the employee’s latest financial disclosure report. If the employee is not required to file a financial disclosure report, the designated
agency ethics official must obtain from
the employee, and submit to the Office
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of Government Ethics, a listing of the
employee’s interests that would be required to be disclosed on a confidential
financial disclosure report excluding
gifts and travel reimbursements. For
purposes of this listing, the reporting
period is the preceding twelve months
from the date the requirement to divest first applied or the date the employee first agreed that the eligible
person would divest the property;
(2) An opinion that describes why divestiture of the property is reasonably
necessary to comply with 18 U.S.C. 208,
or any other Federal conflict of interest statute, regulation, rule, or Executive order; and
(3) A brief description of the employee’s position or a citation to a statute
that sets forth the duties of the position.
(c) Divestitures required by a congressional committee. In the case of a divestiture required by a congressional committee as a condition of confirmation,
the designated agency ethics official
must submit appropriate evidence that
the committee requires the divestiture.
A transcript of congressional testimony or a written statement from the
designated agency ethics official concerning the committee’s custom regarding divestiture are examples of
evidence of the committee’s requirements.
(d) Divestitures for property held in a
trust. In the case of divestiture of property held in a trust, the employee must
submit a copy of the trust instrument,
as well as a list of the trust’s current
holdings, unless the holdings are listed
on the employee’s most recent financial disclosure report. In certain cases
involving divestiture of property held
in a trust, the Director may not issue
a Certificate of Divestiture unless the
parties take actions which, in the opinion of the Director, are appropriate to
exclude, to the extent practicable, parties other than eligible persons from
benefitting from the deferral of capital
gains. Such actions may include, as
permitted by applicable State law, division of the trust into separate portfolios, special distributions, dissolution
of the trust, or anything else deemed
feasible by the Director, in his or her
sole discretion.

Example 1 to paragraph (d): An employee
has a 90% beneficial interest in an irrevocable trust created by his grandfather. His
four adult children have the remaining 10%
beneficial interest in the trust. A number of
the assets held in the trust must be sold to
comply with conflicts of interest requirements. Due to State law, no action can be
taken to separate the trust assets. Because
the adult children have a small interest in
the trust and the assets cannot be separated,
the Director may consider issuing a Certificate of Divestiture to the trustee for the sale
of all of the conflicting assets.

(e) Time requirements. A request for a
Certificate of Divestiture does not extend the time in which an employee
otherwise must divest property required to be divested pursuant to an
ethics agreement, or prohibited by
statute, regulation, rule, or Executive
order. Therefore, an employee must
submit his or her request for a Certificate of Divestiture as soon as possible
once the requirement to divest becomes applicable. The Office of Government Ethics will consider requests submitted beyond the applicable time period for divestiture. If the designated
agency ethics official submits a request to the Office of Government Ethics beyond the applicable time period
for divestiture, he must explain the
reason for the delay. (See 5 CFR 2634.802
and 2635.403 for rules relating to the
time requirements for divestiture.)
(f) Response by the Office of Government Ethics. After reviewing the materials submitted by the employee and
the designated agency ethics official,
and making a determination that all
requirements have been met, the Director will issue a Certificate of Divestiture. The certificate will be sent to the
designated agency ethics official who
will then forward it to the employee.
§ 2634.1006 Rollover
property.

into

permitted

(a) Reinvestment of proceeds. In order
to qualify for deferral of capital gains,
an eligible person must reinvest the
proceeds from the sale of the property
divested pursuant to a Certificate of
Divestiture into permitted property
during the 60-day period beginning on
the date of the sale. The proceeds may
be reinvested into one or more types of
permitted property.

556

VerDate Nov<24>2008

08:55 Feb 26, 2010

Jkt 220010

PO 00000

Frm 00568

Fmt 8010

Sfmt 8010

Y:\SGML\220010.XXX

220010

