Merit Systems Protection Board

§ 1201.101

to comply with its terms, the party
seeking compliance may file a written
motion for enforcement with the judge
or make an oral motion for enforcement while on the record at a hearing.
That party must present the document
certifying that the subpoena was
served and, except where the witness
was required to appear before the
judge, must submit an affidavit or
sworn statement under 28 U.S.C. 1746
(see appendix IV) describing the failure
or refusal to obey the subpoena. The
Board, in accordance with 5 U.S.C.
1204(c), may then ask the appropriate
United States district court to enforce
the subpoena. If the person who has
failed or refused to comply with a
Board subpoena is located in a foreign
country, the U.S. District Court for the
District of Columbia will have jurisdiction to enforce compliance, to the extent that a U.S. court can assert jurisdiction over an individual in the foreign country.
(b) Upon application by the Special
Counsel, the Board may seek court enforcement of a subpoena issued by the
Special Counsel in the same manner in
which it seeks enforcement of Board
subpoenas, in accordance with 5 U.S.C.
1212(b)(3).

there is substantial ground for difference of opinion; and
(b) An immediate ruling will materially advance the completion of the proceeding, or the denial of an immediate
ruling will cause undue harm to a
party or the public.
§ 1201.93

INTERLOCUTORY APPEALS
§ 1201.91

Explanation.

An interlocutory appeal is an appeal
to the Board of a ruling made by a
judge during a proceeding. The judge
may permit the appeal if he or she determines that the issue presented in it
is of such importance to the proceeding
that it requires the Board’s immediate
attention. Either party may make a
motion for certification of an interlocutory appeal. In addition, the judge,
on his or her own motion, may certify
an interlocutory appeal to the Board. If
the appeal is certified, the Board will
decide the issue and the judge will act
in accordance with the Board’s decision.

EX PARTE COMMUNICATIONS
§ 1201.101

Explanation and definitions.

(a) Explanation. An ex parte communication is an oral or written communication between a decision-making official of the Board and an interested
party to a proceeding, when that communication is made without providing
the other parties to the appeal with a
chance to participate. Not all ex parte
communications are prohibited. Those
that involve the merits of the case, or

§ 1201.92 Criteria for certifying interlocutory appeals.
erowe on DSK5CLS3C1PROD with CFR

Procedures.

(a) Motion for certification. A party
seeking the certification of an interlocutory appeal must file a motion for
certification within 10 days of the date
of the ruling to be appealed. The motion must be filed with the judge, and
must state why certification is appropriate and what the Board should do
and why. The opposing party may file
objections within 10 days of the date of
service of the motion, or within any
other time period that the judge may
designate.
(b) Certification and review. The judge
will grant or deny a motion for certification within five days after receiving
all pleadings or, if no response is filed,
within 10 days after receiving the motion. If the judge grants the motion for
certification, he or she will refer the
record to the Board. If the judge denies
the motion, the party that sought certification may raise the matter at
issue in a petition for review filed after
the initial decision is issued, in accordance with §§ 1201.113 and 1201.114 of this
part.
(c) Stay of hearing. The judge has the
authority to proceed with or to stay
the hearing while an interlocutory appeal is pending with the Board. Despite
this authority, however, the Board
may stay a hearing on its own motion
while an interlocutory appeal is pending with it.

The judge will certify a ruling for review only if the record shows that:
(a) The ruling involves an important
question of law or policy about which
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§ 1201.102

5 CFR Ch. II (1–1–10 Edition)

those that violate rules requiring submissions to be in writing, are prohibited. Accordingly, interested parties
may ask about such matters as the status of a case, when it will be heard, and
methods of submitting evidence to the
Board. Parties may not ask about matters such as what defense they should
use or whether their evidence is adequate, and they may not make a submission orally if that submission is required to be made in writing.
(b) Definitions for purposes of this section—(1) Interested party includes:
(i) Any party or representative of a
party involved in a proceeding before
the Board; and
(ii) Any other person who might be
affected by the outcome of a proceeding before the Board.
(2) Decision-making official means any
judge, officer or other employee of the
Board designated to hear and decide
cases.

should not be dismissed, denied, or otherwise adversely affected.
(2) Other persons. The Board may invoke appropriate sanctions against
other offending parties.
[54 FR 53504, Dec. 29, 1989, as amended at 70
FR 30609, May 27, 2005]

FINAL DECISIONS
§ 1201.111

§ 1201.102 Prohibition on ex parte
communications.
Except as otherwise provided in
§ 1201.41(c)(1) of this part, ex parte communications that concern the merits of
any matter before the Board for adjudication, or that otherwise violate
rules requiring written submissions,
are prohibited from the time the persons involved know that the Board
may consider the matter until the time
the Board has issued a final decision on
the matter.
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Initial decision by judge.

(a) The judge will prepare an initial
decision after the record closes, and
will serve that decision on the Clerk of
the Board, on the Director of the Office
of Personnel Management, and on all
parties to the appeal, including named
parties, permissive intervenors, and intervenors of right.
(b) Each initial decision will contain:
(1) Findings of fact and conclusions
of law upon all the material issues of
fact and law presented on the record;
(2) The reasons or bases for those
findings and conclusions;
(3) An order making final disposition
of the case, including appropriate relief;
(4) A statement, if the appellant is
the prevailing party, as to whether interim relief is provided effective upon
the date of the decision, pending the
outcome of any petition for review
filed by another party under subpart C
of this part;
(5) The date upon which the decision
will become final (a date that, for purposes of this section, is 35 days after
issuance); and
(6) A statement of any further process available, including, as appropriate,
a petition for review under § 1201.114 of
this part, a petition for enforcement
under § 1201.182, a motion for attorney
fees under § 1201.203, a motion to initiate an addendum proceeding for consequential damages or compensatory
damages under § 1201.204, and a petition
for judicial review.
(c) Interim relief. (1) Under 5 U.S.C.
7701(b)(2), if the appellant is the prevailing party, the initial decision will
provide appropriate interim relief to
the appellant effective upon the date of
the initial decision and remaining in
effect until the date of the final order
of the Board on any petition for review,
unless the judge determines that the

§ 1201.103 Placing communications in
the record; sanctions.
(a) Any communication made in violation of § 1201.102 of this part will be
made a part of the record. If the communication was oral, a memorandum
stating the substance of the discussion
will be placed in the record.
(b) If there has been a violation of
§ 1201.102 of this part, the judge or the
Clerk of the Board, as appropriate, will
notify the parties in writing that the
regulation has been violated, and will
give the parties 10 days to file a response.
(c) The following sanctions are available:
(1) Parties. The offending party may
be required to show why, in the interest of justice, the claim or motion
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