§ 890.1026

5 CFR Ch. I (1–1–10 Edition)

(1) Licensure revocation, suspension,
restriction, or nonrenewal by a State
licensing authority;
(2) Debarment, exclusion, suspension,
civil monetary penalties, or similar
legal or administrative adjudications
by Federal, State, or local agencies;
(3) A criminal conviction or civil
judgment; or
(4) An action by a provider that constitutes a waiver of his right to a due
process adjudication, such as surrender
of professional license during the pendency of a disciplinary hearing, entering
a guilty plea or confession of judgment
in a judicial proceeding, or signing a
settlement agreement stipulating facts
that constitute a sanctionable violation.
(b) Material facts not in dispute. The
provider’s contest does not identify a
bona fide dispute concerning facts material to the basis for the proposed debarment.
§ 890.1026 Procedures if a fact-finding
proceeding is not required.
(a) Debarring official’s procedures. If a
fact-finding proceeding is not required,
the debarring official shall issue a final
decision of a provider’s contest within
30 days after the record closes for submitting evidence, arguments, and information as part of the contest. The
debarring official may extend this
timeframe for good cause.
(b) No further administrative review
available. There are no further OPM administrative proceedings after the presiding official’s final decision. A provider adversely affected by the decision
may appeal under 5 U.S.C. 8902a(h)(2) to
the appropriate U.S. district court.
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§ 890.1027 Cases where an additional
fact-finding proceeding is required.
(a) Criteria for holding fact-finding proceeding. The debarring official shall request another OPM official (‘‘presiding
official’’) to hold an additional factfinding proceeding if:
(1) Facts material to the proposed debarment have not been adjudicated in a
prior due process proceeding; and
(2) These facts are genuinely in dispute, based on the entire administrative record available to the debarring
official.

(b) Qualification to serve as presiding
official. The presiding official is designated by the OPM Director or another OPM official authorized by the
Director to make such designations.
The presiding official shall be a senior
official who is qualified to conduct informal adjudicative proceedings and
who has had no previous contact with
the proposed debarment or the contest.
(c) Effect on contest. The debarring official shall defer a final decision on the
contest pending the results of the factfinding proceeding.
§ 890.1028 Conducting a fact-finding
proceeding.
(a) Informal proceeding. The presiding
official may conduct the fact-finding
proceedings as informally as practicable, consistent with principles of
fundamental fairness. Formal rules of
evidence or procedure do not apply to
these proceedings.
(b) Proceeding limited to disputed material facts. The presiding official shall
consider only the genuinely disputed
facts identified by the debarring official as material to the basis for the debarment. Matters that have been previously adjudicated or that are not in
bona fide dispute within the administrative record shall not be considered
by presiding official.
(c) Provider’s right to present information, evidence, and arguments. A provider may appear before the presiding
official with counsel, submit oral and
written arguments and documentary
evidence, present witnesses on his own
behalf, question any witnesses testifying in support of the debarment, and
challenge the accuracy of any other
evidence that the agency offers as a
basis for the debarment.
(d) Record of proceedings. The presiding official shall make an audio recording of the proceedings and shall
provide a copy to the provider at no
charge. If the provider wishes to have a
transcribed record, OPM shall arrange
for production of one which may be
purchased at cost.
(e) Presiding official’s findings. The
presiding official shall resolve all of
the disputed facts identified by the debarring official, on the basis of a preponderance of the evidence contained
within
the
entire
administrative
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§ 890.1031

record. The presiding official shall
issue a written report of all findings of
fact to the debarring official within 30
days after the record of the fact-finding
proceeding closes.
§ 890.1029 Deciding a contest after a
fact-finding proceeding.
(a) Findings shall be accepted. The debarring official shall accept the presiding official’s findings of fact, unless
they are arbitrary, capricious, or clearly erroneous. If the debarring official
concludes that the factual findings are
not acceptable, they may be remanded
to the presiding official for additional
proceedings
in
accordance
with
§ 890.1028.
(b) Timeframe for final decision. The
debarring official shall issue a final
written decision on a contest within 30
days after receiving the presiding official’s findings. The debarring official
may extend this decision period for
good cause.
(c) Debarring official’s final decision.
(1) The debarring official shall observe
the evidentiary standards and burdens
of proof stated in § 890.1024 in reaching
a final decision.
(2) In any case where a final decision
is made to debar a provider, the debarring official has the discretion to set
the period of debarment, subject to the
factors identified in §§ 890.1016 through
1021.
(3) The debarring official has the discretion to decide not to impose debarment in any case involving a permissive debarment authority.
(d) No further administrative proceedings. No further administrative
proceedings shall be conducted after
the debarring official’s final decision in
a contest involving an additional factfinding hearing. A provider adversely
affected by the debarring official’s
final decision in a contested case may
appeal under 5 U.S.C. 8902a(h)(2) to the
appropriate U. S. district court.
SUSPENSION
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§ 890.1030

Effect of a suspension.

(a) Temporary action pending formal
proceedings. Suspension is a temporary
action pending completion of an investigation or ensuing criminal, civil, or
administrative proceedings.

(b) Immediate effect. Suspension is effective immediately upon the suspending official’s decision, without
prior notice to the provider.
(c) Effect equivalent to debarment. The
effect of a suspension is the same as
the effect of a debarment. A suspended
provider may not receive payment
from FEHBP funds for items or services furnished to FEHBP-covered persons while suspended.
§ 890.1031 Grounds for suspension.
(a) Basis for suspension. OPM may
suspend a provider if:
(1) OPM obtains reliable evidence indicating that one of the grounds for
suspension listed in paragraph (b) of
this section applies to the provider;
and
(2) The suspending official determines under paragraph (c) of this section that immediate action to suspend
the provider is necessary to protect the
health and safety of persons covered by
FEHBP.
(b) Grounds for suspension. Evidence
constituting grounds for a suspension
may include, but is not limited to:
(1) Indictment or conviction of a provider for a criminal offense that is a
basis for mandatory debarment under
this subpart;
(2) Indictment or conviction of a provider for a criminal offense that reflects a risk to the health, safety, or
well-being of FEHBP-covered individuals;
(3) Other credible evidence indicating, in the judgment of the suspending official, that a provider has
committed a violation that would warrant debarment under this subpart.
This may include, but is not limited to:
(i) Civil judgments;
(ii) Notice that a Federal, State, or
local government agency has debarred,
suspended, or excluded a provider from
participating in a program or revoked
or declined to renew a professional license; or
(iii) Other official findings by Federal, State, or local bodies that determine factual or legal matters.
(c) Determining need for immediate action. Suspension is intended to protect
the public interest, including the
health and safety of covered individuals or the integrity of FEHBP funds.
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